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Mediation as an extrajudicial method of conflict settlement

Despite the recent judicial reform in Ukraine, the level of public confidence in the judiciary is rather low. This
is due to the imperfection of the judicial system, the workload of the courts, the delay in the consideration of the case
and the distrust of the judges.

Today, an increasing number of people are interested in resolving disputes by other, alternative methods, without
bringing the conflict to justice. The experience of leading European countries shows that alternative dispute resolution
methods are a fairly effective way to avoid litigation. The most common and most effective in Europe is mediation - a
way for the parties to resolve the conflict with the involvement of a qualified mediator - the mediator, whose main task is
to establish communication between the parties and resolve the dispute on mutually beneficial terms.

It should be noted that in the Ukrainian legislation the concept of mediation is not enshrined at the legislative
level, and therefore there is no regulation of this issue.

The Verkhovna Rada of Ukraine is considering the draft Law «On Mediation» dated 19.05.2020, submitted by
the Cabinet of Ministers of Ukraine.

The authors of the bill define a fairly wide scope of mediation, which in addition to civil, family, labor, economic,
administrative disputes also includes criminal proceedings in which it is possible to reconcile the victim with the suspect.

An important feature of mediation is that, unlike litigation, it is not clearly regulated and structured, so the
parties to the conflict have the opportunity to build this process on their own.

The position of the mediator as a mediator in resolving disputes is debatable.

Another issue for discussion is the implementation of the decision made in the mediation process. As mediation
is not a legally established way of resolving a conflict, decisions made by the parties are not binding.

An important step for the introduction of the institution of mediation at the national level should be the creation
of a network of training centers that will train and improve the skills of staff who will provide the mediation process.

The article examines the process of mediation as an out-of-court settlement of conflicts. The advantages and
disadvantages of mediation are identified. An analysis of the draft law «On Mediation» was made. Discussion issues that
may arise in the process of mediation are studied.

Keywords: conflict, mediation, out-of-court methods of dispute resolution, mediator, alternative methods of
conflict resolution.

IMocTanoBka npo6jaemu. [Tonryk HOBUX CIIOCOOIB BUPINICHHS KOH(MIIIKTIB BXKE TPHBAJIUN Yac € OJHUM
13 TOJIOBHUX BUKJIMKIB YKPaiHCHKOTO CycriibcTBa. CKIAI0BOIO OyIb-IKUX BIJHOCHH MK JFOJABMH € BUHUKHCHHS
KOH(TIKTHHX CHTYaIlil, SIKi TOTPeOYIOTh KBaTi()iKOBAHOTO BHPIIICHHS.

3Bakar0uW Ha 3aBaHTAXKEHICTH CYIOBOI CHCTEMHM Ta HEJIOCTATHIO KITBKICTh TPOQECiHHUX CyIIB BHHUKAE
morpeda y MOIIyKy T03aCyAOBHX METO/IB BPEryaIOBaHHS KOHQIIKTIB. OTHUM i3 TAaKUX CIIOCOOIB € MeMiaIlis sK
aNBTEPHATUBHUI METO BPETYJIIOBaHHS KOH(IIKTIB.

AHaJi3 ocTaHHIX JoCaiKeHb Ta myoJikamiid. [TpoOGreMaTHKoO0 TOCTIKEHHS MUTaHHS Meiarii 3a-
WManucs Taki BITYM3HAHI HaykoBIli A. ApytionsH, C. ®@. Jlemuenko, I'. I. Kosupes, B. B. Pe3nikosa, A. I1. I'aBpu-
minmaH, €. P. bepmena ta iH. He3pakaroun Ha 3HaYHY KUIBKICTh MpPallb, IO CTOCYIOTHCS TOCHTIIKSHHS Meiallii,
el Tpoliec 1 J0Ci 3aHINAEThCS HE IO KiHIS BUBUCHUM Ta MOTpeOye MomaibIIuX JTOCTIKEHb, & B MEPIIY 4epry
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3aKOHO/IaBYOI0 3aKPIIUIEHHS, K€ B MailOyTHbOMY JI03BOJIUTH CTBOPUTH PO3rajly’KeHy HOPMAaTHUBHY 0a3y Ta 10-
3BOJIUTH PO3BUBATH 1[I0 TEMATUKY B ITONAIBIIIOMY.

MeTo10 CTATTI € JOCIiKEHHS IPOLECY MeAiallii K aIbTEPHATUBHOIO METOY BUPIILIEHHS CIIOPIB Ta aHa-
JIi3 IepeBar Ta HelOJiKiB MeialifHoro BperymoBaHHs KOH(UIIKTIB B YKpaiHCbKOMY CYCIIIIBCTBI.

Buxiiax ocHOBHOIo Matepiajy aoJiakeHnsi. He3Bakatoun Ha HEIIOAABHIO CyAOBY pedopmy YkpaiHi
JOCUTh HU3BKHUH PiBEHb JJOBipU TPOMAJICHKOCTI J0 CYI0BOI IJIKK BiIaau. Lle moB‘s13aH0 i3 HETOCKOHATICTIO CyI0-
BOi CHCTEMH, 3aBaHTAXKEHICTIO CY/iB, 3aTATYBaHHSAM CTPOKIB PO3IIISAY CIIPaBH Ta HEAOBIPH 10 CYIIB.

Ha croroani, Bce 6ibIa KiJIbKICTh OCi0 3allikaBlieHa y BUPIIIEHHI CMOPIB iHIINMU, albTePHATHBHUMHU
MerofaMu, Oe3 TiepeBejeHHs] KOHQIIIKTY Y CYJOBY IUIOIMHY. [{OCBiA MPOBIJHUX €BPOINEHCHKIX KpaiH JOBOIUTH,
10 aNbTEPHATUBHI METOIU BUPILIEHHS CHOPIB € A0BOJI €(PEKTUBHUM CIIOCOOOM YHMKHEHHS CyIOBOrO IIPOLIECY.
Haiinommpenimnioro Ta HalieeKTUBHIMIOW y €BpOIIi € Meiallist — CIocid BUPINIEHHs CTOPOHAMHU KOH(IIIKTY 13 3a-
Jy4eHHsIM KBaTi(hikoBaHOTO MocepeIHuKa — MeliaTopa, OCHOBHUM 3aBJAaHHSM SKOTO € HaJlaro/KEHHS KOMYHiKaIlii
MiXX CTOPOHAMH Ta BUPILICHHS CyIIEpPEeUKH Ha B3a€MHO BUT1THUX YMOBAaX.

B Vkpaini Meaiamieto noyanu mikaButrcs Ha modatky 2000-x pokis. Came Toji 3’ IBUJIKMCH TEpIIli TPOMa-
CbKi opraHi3ariii, siKi B35 Ha ceOe HaBYaHHS MeIiaTOPiB Ta JOCIIDKEHHsI 3apyOiKHOTO qocBimy [2].

OnHak, 3BaKaloull Ha MEHTaJIbH1, EKOHOMIYHi Ta COIliaJIbHI BIIMIHHOCTI €BPONEHCHKUX KpaiH Bix Ykpa-
{HH TUCKYCIHHUM 3aJMINA€THCSA MUTAHHS PO TE, YU 3MOXKYTh 1103aCyI0BI METOIU BHUPILICHHS CHOPIiB HAJIEKHO
¢yHKIIOHYBaTH B YKpaiHi.

I1. 5.4 Crpaterii pehopMyBaHHS CyIOyCTPOIO, CYIOUMHCTBA Ta CYMIKHHX IPABOBUX 1HCTUTYTIB Ha 2015—
2020 pp., 3aTBepmkeHoi Ykazom [Ipesunenra Ykpainu Big 20.05.2015 p. No276, nepend6aueHoO pO3IMIUPEHHS CII0-
coOIB aJIbTEPHATUBHOTO (1103aCyI0BOr0) BPETYIIIOBAHHS CIIOPIB, 30KpeMa, IIUIIXOM IPAKTHYHOI'O BIIPOBAKEHHS
iHCTUTYTY Meianii Ta mocepeauunTRa [1].

Bapro Bim3HaunTH, 110 B yKpaiHCEKOMY 3aKOHOIABCTBI OHATTS MEiallii He 3aKpilyieHe Ha 3aKOHOAABUO-
MYy PiBHi, 2 TOMY 1 BIJICYTHE HOPMATHUBHE PETYJIFOBaHHS [[LOT'0 TUTAHHSI.

Bepyun 1o yBaru ocoO6IMBOCTI yKpaiHCHKOTO CYCITIILCTBA, Y TIpoLieci Meiallii MOJKHA BUAUTUTH PSJI T1e-
peBar i HelloJiKiB:

[To3uTHBHI CTOpOHAMH LIFOTO MPOIIECY €:

— KOPOTKUH Yac BUPIMIEHHS KOHDITIKTY;

— BIZICYTHICTh BUTpAT, OB I3aHUX 13 CIIyXaHHSM CIIPaBH Y Cyi

— KOH(DiICHITIHICTB;

— TIONIYK pillIeHHsI, sSike Oy/ie 3aI0BUTBHATH OOHJIBI CTOPOHHU;

— JOBUTBHUY BUOIp POPM Ta METOJIiB BUPILLICHHS CIIOPY.

[{omo HEMOMIKIB, TO MOKEMO BU3HAYMTH TaKi:

— TIPOBOJIMTHCS JIAIIIE 32 3TOJI0F0 000X CTOPIH IO CIPaBi;

— BIZICYTHICTh MEXaHI3My KOHTPOJIIO 32 BUKOHAHHSM PillleHb, IPUHHITHX Y X0/ MPOBEJCHHS MPOIETyPH
Memiarii;

— HEeBEITMKa KiJIbKICTh KBaTi(hiKOBAHUX MEIiaTOPIB.

Jliis Ykpainu Meialiis € BiIHOCHO HOBHM SIBUIIIEM, sSIKe TIOTPeOye HacamIiepe]] 3aKOHOIaBUOr0 3aKPillJICH-
HS Ta IIHPOKOTO MOMUpPeHHs cepex rpomachkocti. Y CIIIA Ta kpaiHax €Bponu cHTyaIlis Tpoxu iHma. Jis mpu-
Knany, y Benukiit Bpurtanii 6nmseko 80 % cripaB BUpimyroThes y mporieci Memiaitii, a y CILIA y meskux KaTeropisx
crpaB (IIMBUIBHI, TOCIIONAPCHKI Ta aIMIHICTPATHBHI) Meiallis € 000B ‘SI3KOBOIO.

Ha posrasai Bepxoaoi Pagu Ykpainu 3Haxoautbes IpoekT 3akony «I1po memiartiro» Big 19.05.2020 p.,
nomanuii Kabinerom MiHicTpiB YkpaiHu. 3riIHO IIHOr0 JOKyMEHTY, Memialis — ToOpOoBijIbHA, 1103aCyI0Ba, KOH(I-
JICHIII{HA, CTPYKTYpOBaHa MpOoLeaypa, ITiJl 4ac SKOi CTOPOHHM 3a JOIIOMOT'00 MeliaTopa (MeAiaTopiB) HaMaratoThes
BpPEry/II0BaTH KOHQIIIKT (CITip) IIIsIXOM TieperoBopis [4].

HesBaxkaroum Ha BiJICYTHICTh 3aKOHOIABUOrO PETYJIFOBaHHS MPOLEAYypH Meialii, B YKpaiHi Bce Taku €
BJIACHHI JIOCB1/I BUPIIICHHS CIIOPIB ITUM METOJIOM, SIKHH MiATBEPKY€E e(hEKTUBHICTh HOT0 ()YHKITIOH yBaHHS.

B VYxpaini € Yipaincekuit Lentp Memianii (zaxi — YLIM), oo crBopenwuii npu KueBo-MornistHebKii biz-
Hec-1Ikomi. YIIM Mae Hamip AiTH y IBOX HampsMax: HaBYaHHS MeIiaTopiB (OcBiTHS cdepa) i HAmaHHS TOCTYT
He3aJIeKHUME eiaTopaMu. Ha chorojHi ronoBHe 3aBnaHHs L{eHTpy — moHecTH iH(GOpMAIlio PO Meiallio SK
e eKTHBHUIT IHCTPYMEHT Y BUPIIICHHI KOH(IIKTIB Ta MPOJEMOHCTPYBATH YCIIIIIHUM T0CBif il 3acTocyBanHs [3].

ABTOpaMH 3aKOHOIPOEKTY BU3HAUCHA JOBOJI IIMPOKA chepa 3aCTOCYBaHHS MeIiallil, ska OKPiM [IUBiIb-
HUX, CIMEHHUX, TPYAOBHUX, FOCIIONAPCHKUX, aJAMIHICTPATUBHHUX CIOpIB BKJIIOYAE TAKOXK | KPUMIHAIBHI MPOBa-
JDKCHHS B IKUX MOXKITMBHY BapiaHT MPUMHPEHHS MOTEPIILIONO 3 MiA03PIOBaHUM. BHKIIOYEHHIM € KOH(IIIKTH, SKi
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BILIMBAIOTh Y1 MOXKYTh BIUIMHYTH Ha IIpaBa 1 3aKOHHI IHTepecHu TPeTiX ocib, siki He 6epyTh ydacTi y Mefianii, Ta B
IHINMX BUMAKaX, epe0aueHuX 3aKoHoM [4].

BaxxnmBoro 03HaKor Meniallii € Te, 0 Ha BiAMIHY BiJ] CyZOBOr0 IIPOLIeCy BOHA HE € YiTKO perjaMeHToBa-
HOIO T4 CTPYKTYpPOBAHOI0, TOMY Y CTOPiH KOH(IIKTY € MOXKJIMBICTh CAaMOCTiHHO o0y 1yBaTH 1ieit mporec. CTOpoHU
MOXYTb CaMOCTifHO oOupaTH MeaiaTopa, oOMpaTH yac Ta Miclie IPOBEIeHHs MpoIlenypH, ooupaTu GopMu Ta
Metonu. I1ix yac po3risiay crpaBy y Cylli, CTOPOHH HE MalOTh TAKUX MOXKIIMBOCTEH.

3Bajkarouu Ha Te, IO PEryNIOBAHHS MPOLETypHU Menialii He 3aKpilUIeHO HOPMAaTHBHO, ICHYE psii Ipo-
OJIeMHUX TTUTaHb.

JucKyciiiHUM € IoJIOKEeHHS 10JI0 0c00M MeiaTopa sIK TIocepeIHMKa Y BUpilIeHH] criopiB. Hemae ogHO-
3HA4YHOI AYMKH YU MOBHHHA L1 0c00a MaTH IEBHY KBami(ikallito MexiaTopa 4M Iie Moxxe OyTu ocoba, uust mpo-
¢eciiiHa TisUTBHICTH BITHOCUTBCS J10 1HIIOT cepu (IopucT abo ncuxosnor). Y npoekti 3akony «IIpo meniamiro» Big
19.05.2020 p. 3a3Ha4eHO, 10 MeIiaTOpPOM Moxe OyTH (izndHa 0coba, sSKa Ma€ BUILY OCBITY Ta Mpoinuia 6a30By
HiATOTOBKY y cdepi Menianii B Ykpaini abo 3a i MexxaMu

[HIIIIM TPOOIEMHIM MUTaHHSM € 00paHHS (HOpM Ta METO/IB IPOBEACHHS ITpoueaypu. TyT Moxke OyTu 1Ba
BapiaHTU: a00 BOHU OOMPAIOTHCS MEIaTOPOM, SIKMH MPOMOHYE iX CTOPOHAM, a00 HAaBIMAaKU — CTOPOHU OOUPAIOTh
¢opMu Ta METOM Ta OOTOBOPIOIOTH iX 3 mocepeTHUKOM. Ha 11boMy eTami MOXXyTh BUHMKATH AESKi pO30iKHOCTI,
0 CTOCYIOThCS OPM Ta METOIB 3/iliCHEHHS Mefiallii. BperymoBaHHS 1[bOr0 MTUTAHHS TIOKIAIa€THCS HA CTOPIH
MIPOILIECY, OCKUTBKU BiJICYTHE Oy/Ib-KE HOPMATHBHE PETYIIIOBaHHSL.

[Ile omHWUM MUTAHHSM JJIsl AUCKYCil € BUKOHAHHS PIllIEHHs, TPUHHATOrO B mpoiieci Memiamii. OCKiTbKA
Meziallisi He € IOPUANYHO 3aKPIIUICHHM CIIOCOOOM BHUPIIICHHS KOHQIIKTY, TO PIiLlICHHS NMPUUHATI CTOPOHAMH HE
MalOTh 000B‘A3KOBOT0 XapakTepy. MOXKINBI BUITa KU, KOTU OJJHA i3 CTOPIH BiIMOBIISIE€THCS BUKOHYBATH 1€ PillICH-
Hs1, a00 BUKOHY€ HOro HeHaJexHo. BiuHnkae mpodiiema BiACYTHOCTI rapaHTii BUKOHAHHS 3000B I3aHHS CTOPOHA-
MM 110 BIJIHOIIEHHIO OOUH JI0 OIHOIO.

3BakatOuu Ha BUCOKUH PIBEHb KOPYIILi B yKpaiTHChKOMY CYCIUILCTBI, iCHY€e HeOe31eKa HepaBOMIPHOT O
BILJIMBY CTOpiH Ha MeJiaTopa 3 METO HaJaHHS MepeBark OHIN 13 CTOPIH 331 BUPIIICHHS CIIOPY Ha CBOIO KO-
PHCTB.

Bepyun no yBarm mocBin kpain €Bponu, skuid okasye e(heKTUBHICTh MeJiallii, JOIIbHO 3a0e3MeYnTH
HaJISKHUI PO3BUTOK IBOTO TIporiecy B YkpaiHi. [lepimm kpokoM y 3abe3nedeHH] (yHKI[IOHYBaHHS iIHCTUTYTY Ma€
cTaty npuiHATTS 3akony «IIpo menialtito», sskuid Oy/ie BUSHAUMTH TOPSIOK 3/11HCHEHHS Ta OCHOBHI NIPUHITUIH
Me7iailii, a TakoXkK MmpaBa Ta 000B‘I3KM MeJIiaTopa Ta CTOPiH KOH(MIIIKTY.

BaxxnmuBuM KpoKOM JUTS 3aIIPpOBAKCHHS IHCTUTYTY MeJiallil Ha HalllOHAJIbHY PiBHI Ma€ CTaTH CTBOPCH-
HS MEpEeXi HaBYAJbHHX IICHTPIB, AKi OyIyTh 3aiiMaTHCS TMiATOTOBKOIO Ta IMiJBUIICHHAM KBaTi(ikaiii Kajapis, sKi
OymyTh 3a0e3meuyBaTy mpoliec Meianii. [CHyro4i eHTpy Meniallii € HeJJOCTaTHO e()EKTUBHUMH Ta TIOTPEOYIOTh
peopranizaltii Ta OHOBJICHHS.

BucnoBku. OTxe, Meiallis siK IpoIec Mo3acya0BOoro BUPIIICHHS CIIOPIB € T0BOJI e(EeKTHBHUM CITOCO-
OOM BUpIIIEHHS KOH(IIIKTIB, K TIOKA3y€e TOCBIJ IIPOBIJHUX €BPONEHCHKUX KpaiH.

Haii6imp1n mpobaeMHUM MATAHHSM € BIJICYTHICTh 3aKOHOJIABYOTO aKTa, IKUH OyJie peryioBaTH Iei mpo-
nec. [puiiaarts 3akony «IIpo Memiamiro» JTO3BOIUTH 3pOOHMTH MpOIEC MEAialii IMMPOKO 3aCTOCOBYBAHUM HE
JIUIIIe Ha PETiOHALHUX PIBHAX, a i Ha 3arajlbHOHAIlIOHAIBHOMY, IO B CBOKO UEPry CIPUATHME MOIYJIsIpH3allil
MeIaIifHOTO BPETYIIOBaHHS KOH(IIIKTIB cepell yKpaiHChKOTO CYCITUTLCTRA.
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