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LEGAL REGULATION OF HOME-BASED WORK

Taking into account the trends in the development of society, traditional forms of employment of the population
are becoming less popular, which leads to an increase in the number of unemployed. In this regard, the need for atypical
forms of employment capable of modernizing the labor market is growing. The article examines the peculiarities of the
legal regulation of home work in modern conditions as one of the types of atypical employment. This topic is currently
relevant, because the increase in the number of employees who perform work at home, which is determined by both
objective and subjective factors, has certain advantages for both employees and employers.

The article analyzes current national legislation and international acts regarding the definition of the concept
of «home-based work» and its features. The main features of home-based work include the following: 1) concluding
an employment contract in writing, 2) the employee's workplace is fixed and cannot be changed without agreement
with the employer,; 3) introduced for persons who have practical skills to perform certain jobs or can be trained in
such skills; 4) employees are subject to the general operating regime of the enterprise, institution, organization, unless
otherwise stipulated by the employment contract; 5) the employee is provided with the technical means necessary for
the performance of the work function.

A mandatory condition of the employment contract on home-based work is the definition of the employee's job
function, the criteria for which the employee should meet must be determined by the employer.

It was concluded that, despite the positive points in the regulation of homework, certain issues of its application
require further refinement.
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Ilpasoese pezyniosannsa npauyi 60oma

Poszensinymo ocobnusocmi npasosozo pezynosanisi HAOOMHOI npayi @ CY4ACHUX yMosax sik 00HO20 i3 6uUdi6
Hemunooi saunamocmi. s mema cb0200HI akmyaivHa, addce 3pOCMANHI KIIbKOCMI NPAYIGHUKIS, SKI BUKOHYIOMb
pobomy Ha 0OMY, WO 3YMOGIEHO K 00 €EKMUGHUMU, MAK | YO €EKMUSHUMU PAKMOPAMU, MAE Ne6Hi nepeeazu sk Ois
npayisHuKie, max i Ois npayeoasyis.

30iticneno ananiz YUHHO20 GIMYUUSHAHO20 3AKOHOOABCIEA MA MINCHAPOOHUX AKMI6 W00 GUIHAYEHHS NOHSM-
msi «Hadomua pobomay ma it ocobnusocmeii. JJo 0OCHO8HUX 03HAK HAOOMHOT HaNedicamb maki. 1) yknadenus mpyooeoco
002080py 6 nucbMosil opmi, 2) poboue micye npayienuxa Qikcoeane i e Modice Oymu 3MiHeHe 6e3 NO200NCEeHHS 3
npayedasyem; 3) 3anposadicyemvcs 0 0cio, Ki Mar0mes NPAKMUYHI HABUYKU 6UKOHAHHS NEBHUX POOIM ab0 MONCYMb
6ymu HasyeHi makum Haguukam; 4) Ha NpayisHUKI6 NOWUPIOEMBbCI 3A2ANbHUL PeXCUM OILIbHOCMI NIONPUEMCMEA,
yCmanoeu, opeauizayii, AKWo iHwe He nepeddaieHo mpyoosum 002080pom,; 5) NPAYIGHUK 3a0e3nedyEmbCst MEXHIYHUMU
3acobamu, HeOOXIOHUMU OJisl BUKOHAHHS MPYO06oT yHKYT.

00606 ’513K06010 YMOB0I0 MPYO08020 D02060PY NPO HAOOMHY POOOMY € GU3HAUEHHS. MPYO060i BYHKYIL npayieHu-
Ka, kpumepii 6i0N0GIOHOCMI AKIU NPAYIGHUKIE NOBUHHI BU3HAUAMU NPAYe0asyi.

Heseaoicarouu na nosumueni acnexmu y pe2yio8anHi HAOOMHOL pobomu, OKpemi NUMAaHHs1L it 3acmoCcy6ants 6U-
Maz2aioms nOOAIbUO20 00ONPAYIOBAHHSL.
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obomu.

Formulation of the problem. In modern conditions, caused in particular by the disease of Covid-19 and
the declaration of martial law in Ukraine, along with traditional forms of labor organization, the role of non-typical
forms of employment of the population is increasing. According to Yu. Ostapenko, atypical employment currently
means an objectively forced deviation from the general standards established by labor legislation regarding the
organization of the working time regime, workplace and working conditions, and is not prohibited or provided
for by labor legislation regarding labor relations that arise and continue between the employer (or employers)
and a person who is employed in the field of labor in an atypical way (atypical employee), based on non-standard
(atypical) employment contracts [6, p. 266-267].

In the scientific research, a number of factors that produce an increase in demand for atypical employment
are identified: (1) structural shifts in the process of transition from mass assembly line production to production
inherent in the post-industrial economy (knowledge economy); (2) increased global competition; (3) significant
expansion of the service sector; (4) unprecedented scale of application of information and communication
technologies; (5) increasing flexibility of the labor market and production [4, p. 176].

The classification criteria used to determine alternative forms of employment are: 1) workplace; 2) mode
of working hours; 3) the mechanism of legal regulation [3, p. 86].

Atypical forms of employment include home and remote work, flexible working hours, part-time and
reduced working hours.The use of a certain type of atypical form of employment depends on socio-economic
conditions, as well as the characteristics and needs of certain categories of employees. In addition, the use of such
forms of employment can serve as an alternative to unemployment, as it will reduce the burden on the employer
regarding the need to arrange workplaces and increase the possibility of increasing labor costs.

Analysis of recent research and publications. Theoretical and practical problems of legal regulation of
homework were studied in the scientific works of K.M. Gorbacheva, A.S. Diligul, V.P. Kokhan, S.S. Lukash, V.V.
Nezhevelo and others.

The aim of the article is to characterize the peculiarities of the legal regulation of home work as one of
the types of atypical form of employment.

Presenting main material. As already mentioned, the COVID-19 pandemic made certain adjustments to
the organization of labor relations. The establishment of certain quarantine restrictions and prohibitions led to the
need to introduce home and remote work. At the same time, the issue of balancing between the guaranteed amount
of labor rights of employees and ensuring the performance of the labor function continues to gain the greatest
relevance. Many mechanisms for compensation of costs, evaluation of work performed, forms and effectiveness
of control in conditions of non-standard forms of employment require due attention from both scientists and
practitioners [1, p.161].

It is worth noting that the issue of the use of home-based work is not completely new for domestic labor
legislation. The Regulation on the working conditions of domestic workers was approved by the Resolution of the
State Committee of Labor of the USSR and the Secretariat of the Central Committee of the Russian Federation
dated September 29, 1981 No. 275/17-99. According to Clause 1 of the Regulation, persons who entered into an
employment contract with the enterprise on the performance of work at home with personal labor from materials
and using equipment and labor tools issued by the enterprise or purchased at the expense of its funds were
considered home workers.

Part 8 of Art. 179 of the Labour Code of Ukraine stipulates that at the request of the mother, father of the
child or the persons specified in part seven of this article, during their stay on leave to care for the child, they can
work part-time or at home.

In addition, in accordance with Part 3 of Art. 18 of the Law of Ukraine «On the Basics of Social Protection
of Persons with Disabilities in Ukraine», the State Employment Service assists persons with disabilities who are
unable to work at enterprises, institutions, and organizations in employment with the condition that they perform
work at home.

On February 4, 2021, the Law of Ukraine «On Amendments to Certain Legislative Acts of Ukraine on
Improving the Legal Regulation of Remote, Homework and Flexible Working Hours» was adopted, which added
to the Labor Code of Ukraine Article 60-1 «kHomework». According to partl of this article, home work is a form of
work organization in which the work is performed by the employee at his place of residence or in other premises
determined by him, characterized by the presence of a fixed zone, technical means (main production and non-
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production assets, tools, devices, inventory) or their aggregates necessary for the production of products, provision
of services, performance of works or functions provided for by the founding documents, but outside the production
or working premises of the owner of the enterprise, institution, organization or body authorized by him.

Convention of the International Labour Organization «On Home Work» No. 177 of June 20, 1996 in
Art. 1 defines home work as work that a person called a home worker performs: at his place of residence or
in other premises of his choice, but not in the employer's production premises; for a reward; for the purpose
of producing goods or services, according to the instructions of the employer, regardless of who provides the
equipment, materials or other resources used, unless that person has at his disposal such a degree of autonomy
and economic independence as is necessary in order to consider her an independent employee in accordance with
national legislation or court decisions.

A. Diligul considers home-based work as a type of flexible employment, which involves skilled or unskilled
labor activity of a person who is not rigidly tied to material objects located at the location of the employer, including
in online mode with the use of modern means and types of telecommunications, which allows to maintain direct
contact in different premises or cities [2, p. 5].

S. Lukash attributes the advantages of home-based work to: 1) the production process can be divided into
separate tasks; 2) the capital required for production — for example, sewing machines or personal computers — is
available at a relatively low cost; 3) available workforce [5, p. 41].

According to Art. 5 Recommendations of the International Labor Organization regarding home-based work
No. 184 dated 20.06.1996, the domestic worker must be informed about the specific conditions of employment
in writing or in any other appropriate form that corresponds to national legislation and practice. This information
must include, in particular: a) the name and address of the employer and the intermediary, if any; b) tariffs or wage
rates and methods of calculation; and c) the type of work to be performed.

Homework can be introduced exclusively for persons who have practical skills to perform certain jobs
or can be trained in such skills (Part 10 of Article 60-1 of the Labour Code of Ukraine). Since the legislator does
not define the criteria on the basis of which the practical skills of the employee will be determined regarding the
possibility of performing certain work, it is appropriate to grant the right to the employer to determine both the
types of work that can be performed on the basis of the contract on home work and the requirements for employees
who will perform work on on the basis of such a contract. It is indisputable that the specific type of work of a home
worker also depends on the state of his health in accordance with the recommendations of the medical and social
expert commission.

In addition to the above, pregnant women, employees who have a child under the age of three or take care
of a child in accordance with medical conclusion before she reaches the age of six, employees who have two or
more children under the age of 15 or a child with a disability, parents of a person with a disability since childhood
of subgroup A of the I group, as well as persons who have taken into custody a child or a person with a disability
since childhood subgroups A of I group.

The home worker concludes an employment contract with the employer, the standard form of which
is approved by the order of the Ministry of Economic Development, Trade and Agriculture of Ukraine dated
05.05.2021 No. 913-21. The employment contract on home work must specify the workplace, which cannot be
changed by the employee without the employer's consent. If the employee is unable to perform work at a fixed
workplace for reasons beyond his control, the employee has the right to change the workplace, provided that he
notifies the employer at least three working days before such a change in the manner determined by the employment
contract on home work. This regulatory provision establishes one of the distinguishing features of contracts on
home and remote work. In particular, in accordance with Part 4 of Art. 60-2 of the Labor Code of Ukraine, in the
case of remote work, the employee independently determines the workplace and is responsible for ensuring safe
and harmless working conditions there.

It is worth noting that there are exceptions to the general rule on the obligation of a written employment
contract on home work. In particular, in accordance with Part 8 of Art. 60-1 of the Labour Code of Ukraine during
the threat of the spread of an epidemic, a pandemic, the need for self-isolation of the employee in cases established
by law, and/or in the event of a threat of armed aggression, an emergency situation of man-made, natural or other
nature, home work may be introduced by order of the employer without mandatory conclusion of an employment
contract on home work in written form. The employee gets acquainted with such an order within two days from
the day of its acceptance, but before the introduction of home-based work.
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In contrast to remote work, in which the employee allocates working time at his own discretion, in case
of work from home, the general operating regime of the enterprise, institution, organization applies to employees,
unless otherwise stipulated by the employment contract.

The rights and obligations of employees and employers are determined by the employment contract. In
particular, the employee has the right to: provide him with the work defined by the contract; change of terms and
termination of the contract in cases provided by law; timely and full payment of wages in accordance with one's
work function in the amounts and order determined by legislation; provision of social guarantees; rest, including
paid annual leave, weekends, non-working days, holidays, breaks for rest and meals; protection of one's labor rights,
freedoms and legitimate interests in accordance with legislation; compensation for damage caused by mutilation
or other health damage related to the performance of labor duties, in accordance with the procedure established by
law; mandatory social insurance in cases provided for by law; receiving compensation in the case of using one's
tools for their wear and tear (depreciation) in accordance with the legislation; other rights established by law;
other rights stipulated by the contract. The employee's responsibilities include: conscientiously performing his/her
work function, which is defined by the contract and job description (if available); to carry out tasks, instructions
and orders of the employer; to comply with other terms of the contract, in particular, if it is provided for, the
peculiarities of the regulation of the working regime, methods of communication with the employer; perform
other duties stipulated by legislation, collective agreement, agreement and other regulatory acts of the employer; to
constantly improve one's skills and improve one's qualifications; treat and use the employer's property and means
of production carefully, if they are in the employee's use; comply with the requirements of regulatory legal acts
on labor protection; to inform the employer in any possible way about the occurrence of situations that make it
impossible to properly perform homework; other obligations stipulated by the contract.

The employer has the right: to demand from the employee the fulfillment of labor duties and conditions
provided for in the contract, careful treatment and proper use of the property and means of production of the
employer, if they are in the use of the employee (including equipment, software and technical means, means of
protection information, other means, etc.); to encourage the employee for conscientious and effective work; to
bring the employee to disciplinary and financial responsibility in the manner established by the law; to approve
the instructions clarifying and detailing the functions and duties of the employee; other rights stipulated by the
legislation; other rights stipulated by the contract.The employer's responsibilities include: complying with the
requirements of the legislation, the terms of the collective agreement, general and branch agreements and the
contract; provide the employee with work in accordance with his specialty and qualifications in accordance with
the terms of the contract; to provide the employee with means of production, materials and tools necessary for
the employee to perform homework, unless otherwise stipulated by the contract; timely pay the employee the full
amount of the appropriate salary specified in the contract, within the terms and in the manner established by the
legislation, the collective agreement, general and industry agreements, the contract, and also make all necessary
compensations and reimbursements, including those specified in the contract; provide mandatory state social
insurance for the employee in accordance with the procedure established by law; familiarize the employee with
the rules of internal labor regulations and the collective agreement, provide the employee with recommendations
on working with the equipment and tools that the employer provides to the employee to perform a certain amount
of work; to ensure safe and harmless working conditions of the employee; to systematically instruct (train) the
employee on labor protection and fire safety within the scope of such employee's use of equipment and tools
recommended or provided by the employer; perform other duties established by law; other obligations stipulated
by the contract [7].

Home workers, as well as other workers, are covered by guarantees for the realization of their labor rights
and interests, which are divided into three groups. The first group of guarantees includes the creation of a reliable
and effective system of legal regulation of labor relations. The second one involves ensuring the implementation
of certain institutions of labor law: disciplinary responsibility, conclusion, execution and termination of an
employment contract; vacation guarantees; wages; etc. The third one is ensuring the possibility of protecting one's
rights by means of: self-defense; appeal to the Labor dispute commission; in court [2, p. 4-5]..

According to Art. 4 of the Convention of the International Labour Organization No. 177, equality of
treatment should be encouraged, in particular, regarding: a) the right of home workers to create organizations or
join organizations of their own choice and to participate in the activities of such organizations; b) protection against
discrimination in the field of work and occupation; c) protection in the field of occupational safety and hygiene; d)
wages; ¢) protection through social security systems established by law; f) access to professional training; g) the
minimum age for employment or admission to work; and h) maternity protection.
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Conclusions. Home-based work is a form of atypical employment, which is characterized by the
following features: 1) concluding an employment contract in writing. An exception to this rule is allowed in
cases specified by law; 2) the employee's workplace is fixed and cannot be changed without agreement with the
employer; 3) introduced for persons who have practical skills to perform certain jobs or can be trained in such
skills; 4) employees are subject to the general operating regime of the enterprise, institution, organization, unless
otherwise stipulated by the employment contract; 5) the employee is provided with the technical means necessary
for the performance of the work function.

In general, it can be said that the legal regulation of home-based work has recently acquired a new
character, since not only the definition of home-based work has been fixed at the legislative level, its characteristic
features have been determined, but also the form of the employment contract on home work has been approved.
Meanwhile, despite these positive points, some issues of the application of home-based work require further
refinement.
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