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EUROPEAN UNION PROPERTY LAW: REVIEW OF THE MAIN
PROVISIONS AND PECULIARITIES

European Union (EU) property law is a relatively new area of law that is developing rapidly in view of the
challenges posed by time to the legislator and law enforcement practice. Today, EU property law lacks structure and a
clear system, which indicates the absence of a clear policy underlying the construction of rules on property rights and
other real rights. In fact, the European legislature has left the issue of property rights structure out of the proper level of
attention. However, property law in the EU is also developing in the case law and legislation of the EU member states,
as well as in academic circles and through private initiatives. Therefore, the vectors of development of EU property
law are quite diverse and complex, often complicated by an interdisciplinary approach to understanding property and
interpreting its content in law. For Ukraine, it is important to understand the peculiarities of EU property law in view
of European integration processes and accelerated integration into the European trade area. In this regard, this topic
is particularly relevant.

The article analyzes the peculiarities of the EU law of property and the main trends which influence the
directions of improvement of legal categories within the institute of property law.

The author analyzes the peculiarities of legal regulation and interaction between property law and contract
law, and on the basis of this study the author concludes that at present, EU property law is fragmented and lacks legal
structure as compared to European contract law. The author substantiates that contract law and property law are two
main branches of civil law, where contract law regulates the interaction of the parties to a contract, and property law
concerns legal relations with respect to property. In practice, these branches closely interact with each other, primarily
due to the fact that many contracts relate to the disposal of property.

It is found that most European civil law legal orders adhere to the numerus clausus principle, but in some
countries the principle of an open list of real rights (numerus apertus) is used.

The author substantiates the view that the theory of property rights in science is considered through an
interdisciplinary approach and analysis of its various aspects with due regard to globalization, digitalization and
the environmental crisis. It is established that today the EU property law is being actively updated by improving its
institutional structure and taking into account the peculiarities of ownership of various objects characterized by a
specific approach to legal regulation The author argues that modernization of property rights at the EU level contributes
to the convergence of property rights systems at the level of EU Member States and contributes to their improvement
through, in particular, expanding the content of property ownership.

Keywords: property law, property, ownership, contract law, contract, European Union private law, trust.
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Peuose npaso €sponeiicokozo Coro3y: 0211510 0CHOBHUX ROT0NCEHb MA 0COOAUBOCHEN]
Hocnidocerno ocobnusocmi peuogozo npasa €sponeticokoeo Coro3y (€C) ma ocHo8Hi meHOeHyil, AKi 6nausa-
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

10Mb HA HANPAMU YOOCKOHALEHHS NPABOBUX KAME2OPill 8 PAMKAX THCIMUMYmY peio6o2o npasa. 3 ’sco8ano, wo pevoge
npaso €C € 8IOHOCHO HO60I0 2aJiy3310 npasa, sKill Opakye cmpykmyposanocmi ma uimkoi cucmemu. OOHax peuoge
npaeo €C maxoic po36usacmvcs 8 cy00sill npakmuyi i @ 3akoHodascmei oepicag-unerie €C, i ¢ akadeMiuHux Koax, i 6
pamxax npueamuux iniyiamue. Tomy eexmopu pozsumky peuogozo npasa €C 00601i pisHOMAHIMHI MA CKIAOHI, YACMO
VCKAAOHEHT MINCOUCYUNTITHAPHUM NIOX000M 00 PO3YMIHHS 61ACHOCMI ma iHmepnpemayii it smicmy 6 npagi. Akmyano-
HICMb 00paHoi memMamuKy niOCUTIOEMbCI MAKONC I MUM, Wo O YKpainu 6adciugo poymimu 0cooiusocmi peiogoco
npasa €C ma menoeHyii 11020 po36umky 3 02710y Ha €GPOIHMe2PayilHi nPoYect ma NPUCKOPeHy iHmezpayin 00 €6po-
necLKo20 MOpP208elbHO20 NHPOCHOPY.

Hocnioxcerno ocobnusocmi npagoso2o pe2yno8anis ma 63aemo0ii pevosozo npasa ma 00208ipHO20 NPABd, HA
niocmasi 4020 3pobieHo BUCHOBOK PO me, o cbo200Hi peyose npaso €C € paemenmosanum ma nosbagiene npago-
801 CMPYKMYpOBAHOCHI, NOPIBHAHO i3 €6pONEUCLKUM 00208ipHUM npasom. OBIPYHMOBAHO, WO 00208IpHE NPAso i pevo-
6€ NPaso € 0860MA OCHOBHUMU 2ATY3AMU YUBLILHO2O NPAsd, 0e 00208IipHe NPABo pe2yuioe 83AEMO0II0 CMOPIH YKIAOeH020
002060pY, a peuoge Npaso CMOCYEMbCS NPABOGUX 8IOHOCUH w000 matina. Ha npaxmuyi yi eanysi micno e3acmodirome
nepedycim 3 02110y Ha me, wjo 6a2amo 002080pi6 CMOCYIOMbCS PONOPIONCEHHS MAUHOM.

3’acosano, wo 6invuiicms €8pONENCLKUX NPABONOPSAOKIE YUBITLHO20 NPABA OOMPUMYIOMbCS NPUHYUNY NUMETUS
clausus, 00HaK 6 OKpemux Kpainax GUKOPUCTIOBYEMbCS NPUHYUN GIOKPUINO20 NEPENIKY PeHosUx npae (numerus apertus).

Ob6rpynmoeano OymMKy npo me, Wo meopis npasa eAAcHOCmi 6 Hayyi po32iA0AEMbCA Yepe3 MidCOUCYUNTIHAD-
HUl niOXi0 ma auaniz pisHux it acnekmia 3 020y Ha 2n1ooanizayiio, 0l0HCUManizayio ma ekoniociuny kpusy. 3 ’sacoeamo,
Wo Ha cbo200Hi peroge npao €C akmueHO OHOBTIOEMbCS Yepe3 YOOCKOHAIEH S 1020 THCMUMYYItiHOT CmpyKmypu ma 3
0271510y Ha 0CObIUBOCMI NPABA GACHOCMI HA PISHOMAHIMHI 00 '€KMU, SIKI XapaKmepu3yiomvcsi CReyu@iuHuM nioxoo0om
00 npasosozo pezynosanisi O6cmoloemvcs OyMKa, wo MooepHizayis npasa enachocmi na pisui €C cnpuse 301UdceHHIo
cucmem npasa é1acHocmi Ha pisHi Kpain-unenie €C ma cnpuse ix yOOCKOHANEHHIO Yepe3, 30Kpemd, PO3ULUPEHHS 3MICHLY
B0NI00IHHS MATIHOM.

Knrouosi cnosa: peuose npaso, maiino, 61acHicms, 00208ipHe npaeso, 00206ip, npusammue npaso €6poneucbKo-
2o Cor3zy, mpacm.

Formulation of the problem. European Union (EU) property law is a relatively new area of law that is
developing rapidly in view of the challenges posed by time to the legislator and law enforcement practice. Today,
EU property law lacks structure and a clear system, which indicates the absence of a clear policy underlying the
construction of rules on property rights and other real rights. In fact, the European legislature has left the issue of
property rights structure out of the proper level of attention. However, property law in the EU is also developing in
the case law and legislation of the EU member states, as well as in academic circles and through private initiatives.
Therefore, the vectors of development of EU property law are quite diverse and complex, often complicated
by an interdisciplinary approach to understanding property and interpreting its content in law. For Ukraine, it
is important to understand the peculiarities of EU property law in view of European integration processes and
accelerated integration into the European trade area. In this regard, this topic is particularly relevant.

Analysis of resent research and publications. Christian von Bar, Jan Felix Hoffmann, Siel Demeyere,
Lutz-Christian Wolff, Shelley Hiller Margerath and others have studied EU property law in their publications.
However, in the publications of the above-mentioned scholars, property law is considered either through the prism
of national legislation of the Member States or to a greater extent relates to the factors that influenced the formation
of the content and list of property rights. The issues of correlation between property law and contract law, types
of property rights and trends in the development of EU property law with regard to current challenges remain
unaddressed. Therefore, the purpose of this study is to determine the peculiarities of the EU law of property in
the current context.

Presentation of the main research material. Today, EU property law is a rapidly developing area of
law. By analyzing the acquis communautaire, it is evident that the contours of a European property law system are
slowly emerging through the rules governing property rights. However, at the moment, EU property law is still
very fragmented and has not been rooted in a clear legislative agenda for a long time. The need to develop this
area of law is related to much weaker legal regulation and doctrinal developments compared to European contract
law [1]. In addition, national rules of property law currently in force can and often do create obstacles to the free
movement of property within the European internal market /2/.

The fundamental changes in the socio-economic life of society that occurred at the end of the 20th century
had a significant impact on the development of property law not only in Ukraine but also throughout the world. In
recent years, the European Union has been persistently adopting regulations that have a direct and indirect impact
on property law. In addition, real law forms the basis of legal regulation for such areas as tax law, environmental
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law and inheritance law, so the proper level of legal regulation of real rights is the basis for the stability of not
only the economic system, but also the entire political and legal system of a particular country or association of
countries [3]. Property law is closely related not only to other branches of law, but also to legal institutions of
private law. Therefore, it is interesting to first of all explore certain problematic issues of legal regulation of legal
categories from the perspective of not only property law, but also contract law.

L. Property and contract law: at the intersection of legal regulation

The law of property and contract law are closely intertwined, even though contracts are the most
common basis for the emergence of property rights. In common law scholarship, Jan Felix Hoffmann observes
the formulation of a new theory of contract law based on property law, which assumes that it is not important to
distinguish between relative and absolute rights between the parties [4], and therefore, a strict distinction between
contract law and law in rem should be abandoned. This development in common law raises the question of whether
a contract can directly give rise to absolute rights in the context of civil law. This question is considered against
the background of German law. To this end, a brief overview of contractual property theories is provided before
considering the anatomy of an obligation and thus the rights of a creditor towards a debtor. It then assesses how
civil law systems distinguish between absolute and relative rights. This raises the question of whether a contract
can directly give rise to absolute rights and what are their characteristics.

In his doctoral dissertation, Siel Demeyere conducts a study of real obligations, taking into account that
real obligations are affected by both property law and contract law [5]. He analyzes the peculiarities of interaction
of real obligations with other property rights, whether in «Real relations in respect of one single (non)movable
thing» or in «Real relations between two immovable things».

Lutz-Christian Wolff believes that the distinction between these two branches of law is not as clear as it is
traditionally thought. This analysis shows that special requirements are not limited to contract law, but also interact
with property law [6 ].

In general, contract law and property law are two main branches of civil law, and they regulate different
aspects of interaction between subjects and property. The main difference between them is the object of legal
regulation and the methods and grounds for the emergence of legal relations. Contract law regulates the interaction
between the parties to contracts, while property law deals with legal relations with respect to property, but in
practice these branches closely interact with each other, given that many contracts relate to the disposal of property.

II. The problem of defining the concept and types of real rights

In general, in EU private law, property law is understood as a set of rules governing property relations in
which authorized persons can exercise their property rights and do not require positive actions of other entities
[7]. Everyone has the right to own, use, dispose of and bequeath his or her legally acquired property. No one shall
be deprived of his or her property except in the public interest, in cases and under conditions provided for by law,
subject to timely and fair compensation for its loss. The use of property may be regulated by law to the extent
necessary for the general interest. These provisions are enshrined in Article 17 of the Charter of Fundamental
Rights [8]. This article is based on the provisions of Article 1 of the Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms: «Everyone has the right to peaceful enjoyment of his possessions. No
one shall be deprived of his or her possessions except in the public interest and subject to the conditions provided
for by law and the general principles of international law» [9].

The preceding provisions, however, in no way limit the right of the state to enforce such laws as it deems
necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or
other contributions or penalties. This is a fundamental right common to all national constitutions, which has also
been repeatedly recognized by the case law of the European Court of Justice (for example, in the Hauer judgment
(December 13, 1979, ECR [1979] 3727) [10].

Since EU property law reflects the common features of the European property law systems of all member
states, the basic principles of European property law include the absoluteness and certainty of the list and content
of property rights (numerus clausus) by law [7].

Most European civil law legal orders adhere to the numerus clausus principle. In some European countries,
a soft form of the numerus clausus principle is used, and the issue of replacing it with the principle of an open list
of rights in rem (numerus apertus; open cataloque) is being discussed (France, Spain, etc.). The system of an open
list of rights in rem («numerus apertus») has been enshrined in Spanish law. For example, Art. 2 of the Spanish
Mortgage Law (in fact, the law on registration of rights to real estate) provides that the register shall include entries
on usufruct, usus, habitacion, emphyteusis, mortgage, censorship, easements and any other real rights. At the same
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time, Article 7 of the Mortgage Regulations (rules for keeping the register) states that the register should include
not only the named rights in rem, but also other rights of the same nature, even if they are not specified in the law.

DCEFR deals with certain aspects of property law, but not all property law. In particular, there are separate
rules on the transfer of rights in rem to movable objects, security rights in rem to movable property and trusts. In
each of these areas, there is a clear link between contract law and property law (e.g., transfer of ownership for the
purposes of securing and preserving ownership). Despite the fact that the DCFR does not have the status of an
official legislative act, it may influence the further development of law in the EU. Its provisions and principles can
be used as recommendations for harmonization of national legislation of the member states or for further formation
of a unified European legal system [11].

The main place in the system of property rights is occupied by the right of ownership, which is the most
complete property right in the system of property rights and, at the same time, does not deny the existence of
limited property rights - rights to other people’s property.

The European Union has various property rights that guarantee fundamental freedoms and protect the
interests of citizens. In particular, the right to property guarantees individuals and legal entities the right to own,
use, dispose of and transfer property. The peculiarity of property in the EU is the protection of property through
legislation and the ability to go to court in case of violation of one’s rights. The peculiarity of property rights in
the EU is their mutual interaction and guaranteed protection at the EU level. This means that individuals and legal
entities can exercise these rights in any EU country and have the opportunity to apply to the European Court of
Justice to protect their rights. This approach contributes to the unity and integration of the EU internal market.

In general, European Union law regulates various aspects of the transfer of rights in rem to movable
objects, security rights in rem to movable property and trusts.

The European Union also has relevant rules for the transfer of a security right over movable property. For
example, Regulation (EU) No. 2015/848 on the procedures for the recognition and enforcement of judgments in
civil and commercial matters between Member States sets out the rules relating to the transfer of a security right
in rem to movable property within the European Union. In particular, this Regulation sets out the procedures for
the recognition and enforcement of decisions on the transfer of a security right in rem to movable property from
one Member State to another [12].

With regard to the transfer of trusts, the European Union does not have a single legal regulation, as this
issue is mainly a matter of national law of the Member States. However, there are European rules on cooperation
in the field of civil law, which include instruments for the recognition and enforcement of trust-related judgments
between Member States. The specific rules and procedures for the transfer of rights in rem to movable objects,
security interests in movable property and trusts may vary depending on the specific context and jurisdiction.
Therefore, it is important to refer to the laws of the particular country in which the transfer is to be made.

With regard to the transfer of rights in rem to movable objects, European law establishes general principles
and rules governing such transfers. For example, Directive 2008/48/EC on credit agreements for consumers sets
out the rules for the transfer of rights in rem to movable objects acquired with credit. According to this Directive,
the loan agreement must contain conditions under which the right to a movable object is transferred from the
lender (e.g., bank) to the borrower (consumer) when the latter fulfills its obligations to repay the loan [13].

III. Peculiarities of the development of the EU property law at the present stage

Today, the theory of property rights in science and law enforcement practice is considered through an
interdisciplinary approach and analysis of its various aspects. For example, Rachael Walsh examines property
rights through the prism of social justice and striking a balance between protecting property rights and promoting
social justice [14]. In his turn, Jean-Philippe Robé, who studies property rights in the context of politics, analyzes
the role of the property institution in the development of the state and democracy, justifying its special place in the
formation of democratic institutions [15]. In addition, property rights have a significant impact on the environment,
sustainable development, and the economy. Therefore, EU private law researchers often focus on sustainable
development in the broader context of private law, justifying the need to reassess the existing legal system [16]. To
do this, first of all, it is necessary to guarantee the right to private property in practice, to protect it with sufficient
legal mechanisms in view of its social function [17]. The right of ownership should always be exercised with due
regard to the need to protect the environment and comply with the rules of ecological operation [18]. Otherwise,
property rights will lose their essence and will be used to the detriment of the public interest. In this context, the
need to recognize waste as a special object of property rights at the EU level, the legal regulation of which is
contained in the EU Waste Framework Directive, is substantiated.
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Today, the field of digitalization requires special legal regulation, and especially the ownership of digital
assets. One of the main problems is the legal classification of digital assets and the question of whether it is possible
to “own” data and the status quo of «property» [19]. Currently, the European legal framework (e.g., data protection
law and intellectual property law) does not regulate the legal classification of data, the specifics of its use and
access. No less interesting are the issues of the possibility of inheriting a Facebook account [20], as they relate to
the inheritance of data and the regulation of digital assets (for example, as a commodity or subject of ownership
and inheritance) [21]. Particularly relevant is the issue of appropriation of modern technologies, including artificial
intelligence, which have a significant impact on the legal system [22].

In order to reduce existing contradictions at the level of property law, the EU institutional structure is
being updated. In particular, the classifications of ownership of various objects (land, property, data and digital
assets, intellectual property, security interests, property priorities, etc.) are being clarified, which are characterized
by a specific approach to legal regulation. In general, the structure of property rights systems at the level of EU
member states is converging. In addition, the EU property law itself is actively developing in the direction of
expanding the content of property ownership and protecting third parties [23].

A separate important place in the EU property law system is occupied by the issues of succession and
matrimonial property arising from the provisions of the European Regulation of Succession (August 17,2015) [24]
and the EU Matrimonial Property Regulation (January 29, 2019) [25].

On August 17,2015, the European Regulation on Succession was adopted, which regulates the recognition
and enforcement of civil and commercial judgments between the member states of the European Union. The
specifics of succession arising from this regulation include the following aspects. First, the Regulation is directly
applicable in all EU member states without the need to incorporate it into national legislation. This simplifies
and speeds up the processes of recognition and enforcement of judgments between member states. Secondly, the
Regulation is based on the principle of mutual recognition of judgments between Member States, so judgments
rendered in one Member State should be recognized and enforced in other Member States without additional
procedures. Thirdly, the Regulation aims to ensure the uniformity of decisions on succession issues, so decisions
made in one Member State should have the same legal status and effect as in the country where they were made.
Fourth, the Regulation provides that decisions enforceable in another Member State are not subject to further
review as to their merits. This means that the Member State where the judgment is enforced cannot re-examine
the substantive issues that were decided in the judgment, except in limited cases. Fifth, the Regulation establishes
simplified procedures for the recognition and enforcement of judgments between Member States. This contributes
to the rapid and efficient administration of justice and enforcement of judgments [24]. In general, the European
Succession Regulation simplifies and unifies the procedures for the recognition and enforcement of judgments
between the Member States of the European Union, providing more efficient and faster access to justice for
citizens and businesses.

On January 29,2019, the European Union Regulation on matrimonial property (EU Regulation 2019/1104)
was adopted, which sets out the rules for the recognition and enforcement of decisions on matrimonial property in
international marriages and registered partnerships. This Regulation applies to property belonging to spouses or
registered partners in international marriages or registered partnerships. It covers such issues as ownership, use,
management and division of property.

Importantly, this Regulation is based on the principles of mutual recognition and enforcement of property
decisions. This means that decisions made in one Member State should be recognized and enforced in other Member
States without the need for additional procedures. Since the Regulation seeks to ensure the uniformity of decisions
on marital property, a decision made in one Member State has the same legal status and effect as in the country
where it was made. It is also important that the Regulation establishes simplified procedures for the recognition
and enforcement of marital property judgments, which contributes to the rapid and efficient administration of
justice and enforcement of judgments [25].

In general, this Regulation promotes mutual cooperation between Member States in matters relating
to matrimonial property and provides for the exchange of information and cooperation between the competent
authorities of different Member States. EU Regulation 2019/1104 on matrimonial property simplifies and unifies
the procedures for the recognition and enforcement of decisions on matrimonial property and provides more
transparent and predictable rules for spouses.

Since the right to real estate is one of the fundamental principles of property rights, the main novelties
at the EU level primarily concern various aspects of real estate transfers, which are changing and evolving under
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the influence of digitalization and globalization. For example, EU property law is currently actively working to
integrate blockchain technology into the real estate sector [26].

Conclusions. This research shows that European property rights can be studied from different angles
and perspectives. At the same time, there is a growing trend towards research that questions the basis of the
current understanding of property and calls for a more creative thinking about what the concept of property should
be in order to respond effectively to globalization, digitalization and the environmental crisis. In this regard, it
is noticeable that property law is developing not only as a discipline, but is increasingly seeking to engage in
dialogue with other fields of knowledge, such as philosophy, economics, politics and ethics, in order to formulate
interdisciplinary responses to the most pressing issues of our time.

Today, EU property law is being actively updated by improving its institutional structure and the specifics
of ownership of various objects characterized by a specific approach to legal regulation (land, data and digital
assets, intellectual property, security interests, property priorities, artificial intelligence, etc.) Such modernization
of property rights at the EU level contributes to the convergence of property rights systems at the level of EU
member states and their improvement. Moreover, the detailing of certain institutions of EU property law helps to
expand the content of property ownership and contributes to better protection of property rights of third parties.
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