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JIO IUTAHHS PO KPUTEPH
KJACU®PIKALI JUKEPEJ CIMEHHOTI'O ITIPABA

Ha ocnosi npasosoi’ dokmpurnu 0ocniosceno ocHo8HI Kpumepii Kaacugikayii 0dcepen y cimetinomy npasi. Bu-
OKpeMieHO maki Kpumepii 0111 Kiacuixayii 0dcepen cimelino2o npasa: 8i0nogioHo 00 Npasosoi mpaouyii GUHUKHEHH!
ma iCHY8aHHs Odcepel npasa, 8i0N0GIOHO 00 IEPAPXIi 8 CIMEUHOMY 3aKOHOO0A8CMEI YKpainu, 8i0nosiono 00 npedmeny
NpaABo8020 Pe2yt8aHHsI, 3ANENHCHO IO CYO '€KMa NPULIHAMMSL, 3A1eHCHO 8I0 Oii Y NPOCMOPI, 3A1eAHCHO 8I0 IOPUOUYHOL
cunu ma 8i0 micys 6 cucmemi 0xcepes npaed; 3A1eHCHO 8i0 NePBUHHOCTNI BUHUKHEHHS, 3a 3micmom. Kpim moeo, eu-
OKPeMIIEHO 8UOU 0dicepell CIMEUH020 NPAsa 3ANIeHCHO IO KOWCHO2O 13 Kpumepiis, a maxoxic 0OIPYHMOBAHO GUOLIEHHS
8i0N0GIOHUX Kpumepiie ma gi0HeceHHs 0dicepen CiMelH020 npasa 00 8iON0BIOHO20 BUDY.

Knrouoei cnosa: oxcepena cimetino2o npasa, npagosi NPpunucu, npagosi no3uyii, coyiansbri dxcepena, popmansb-
HO-1OpUOUUHI ddicepend.

Bampac B.

K gonpocy o kpumepuax knaccugurkayuu ucmouHUKO8 CeMeiiH020 npasa

Hayunas cmamvs nocéawena uccnedosanuio Ha 0cHoge npagosoli OOKMPUHbl OCHOBHLIX KpUumepues Kiaccugu-
Kayuu UCMOYHUKO8 8 cemelinom npase. Aemop gvioenaem credyioujue Kpumepuu 0 K1accuurayuu UCmoyHUKos cemeli-
HO20 Npasa: coznacHo npagosoli mpaouyuy 603HUKHOSEHUA U CYUeCEO8aNUs UCOYHUKOS NPABA, COLNACHO uepapxu
6 ceMeliHoM 3aKOHOOamenbcmee YKpaunvl, 8 cOOMEemMcmauy ¢ NpeoMemom npaso8o2o pezyiuposanisl; 8 3a8uUcCUmMoCH
om cybvekma NpuHAMUA, 8 3A8UCUMOCIU O OeliCMEUs 8 NPOCMPAHCMEe; 8 3ABUCUMOCTII OM I0PUOUYECKOT CUTLL U
om Mecma 6 cucmeme UCMOYHUKO8 NPAsA; 8 3a8UCUMOCIU OM NEPEULHOCIU 603HUKHOBEHUSA, NO cooepicanuio. Kpove
mMo2o, 8bl0eNIeHO 8UObl UCTHOUHUKOB CEMEHO20 NPABa 8 3a8UCUMOCIU OM KAXCO020 U3 Kpumepues, a maxice 0O0CHO8AHO
svl0enene COomeemcmeyIowux Kpumepues 1 OmHeceHus UCMOYHUKO8 CeMeliH020 npasa K COOMEEemcmeyiouemy 6uoy.

Kniouegvie cnosa: ucmounuxu cemeiinozo npaea, npasosvie NPeonucaniis, npagosvle NO3UYUL, coOyuanrbHvle
UCMOYHUKU, POPMATLHO-I0PUOUTECKUE UCTIOUHUKI.

Vatras V.

To the question on the criteria of the classification of family law sources

The scientific article is devoted to the research on the basis of the legal doctrine of the basic criteria for the clas-
sification of sources in family law. The author identifies the following criteria for the classification of sources of family law:
according to the legal tradition of the origin and existence of sources of law, in accordance with the hierarchy in the family
law of Ukraine; in accordance with the subject of legal regulation; depending on the subject of acceptance; depending on
the action in territory, depending on the legal force and the place in the system of sources of law, depending on the origi-
nality; by its content. In addition, the types of sources of family law are distinguished depending on each of the criteria, as
well as the selection of the relevant criteria and the classification of the sources of family law to the corresponding type.

The author refers to the non-traditional sources of family law as the legal position of the Supreme Court, the
legal position of the Constitutional Court of Ukraine, the legal doctrine, the family law treaty, on the grounds that they
have become a source of family law only recently and have not been inherent in Ukrainian family law in the past.

According to the author, the main sources of family law include regulatory acts, including acts of international
and supranational organizations principles of family law, which have priority over regulations, and additional (in the
sense of enforcement) are all other sources that apply, unless they conflict with the main sources of family law. The
primary sources of family law are all fundamental, as well as legal, religious norms; other sources of family law are
derivative, since they are formed on the basis and on the implementation of the main sources of law - family law agree-
ments, case law, judicial and scientific legal positions.

Keywords: sources of family law, legal orders, legal positions, social sources, formal and legal sources.
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BaTtpac B.
[o nutaHHs npo kpuTepii knacudikauii gxxepen ciMmeliHOro npasa

IMocTanoBka npodaemu. Jxepena ciMeiHOTO IpaBa 3arajioM CTaHOBJISTh [IEBHY CHCTEMY B3a€MOTIOB’ SI3aHUX
30BHILIHIX ()OPM BUPa)KEHHS MPABOBUX MPHUIIKCIB Ta MPABOBUX MO3ULIH, SKi MalOTh PEryISATUBHY MPUPOLY 1 SIKHUM
MpUTaMaHHHUN i€EpapXidHUi XxapakTep. BomgHowac crcteMa Jkepen CIMEHHOTOo ITpaBa Mae PHCH, SIKi XapaKTepH3YIOTh
KOKHE 13 JpKepell CIMEHHOro MpaBa Ta BU3HA4Ya€ iXHid 3MICT, TO3BOJIAE BIAJUIUTH iX BiJ JKEpes 1HLIMX ramy3ei
npaBa. KpiM Toro, mkxepena ciMeiHOTo IpaBa MaroTh CIIeIlialIbHiI 03HAKH, SKi TPUTAMaHHI JIUIIe OKPEMHUM JKepeiaMm
paBa i SIKi cTany KpuTepisiMu Al kiacudikaiii (rpymyBaHHs) JKepe CIMEHHOTo mpasa.

AHaJi3 ocTaHHixX gocaimkens i myoaikanii. [TutanHsIMu cucTeMu Ta KiacugikaIii kepen rnpasa 3a-
vmamucs C. B. bomno, M. M. Bomnenko, O. B. Jlxxypuncekuii, B. B. Jomunceka, JI. C. 3isc, O. A. IBaHIOK,
K. 1O. Icmaiinos, P. A. Maiiganuk, M. M. Mapuenko, A. C. Mensauk, H. M. Tlapxomenko, B. B. Pemora,
P. b. Tononeschkuid, H. 1. Ximuyk. BogHouac nutanHs knacugikamii Jokepes ciMEHHOro Mpasa Ie HaJeKHO He
BHUBYCHE B CIMEHHO-ITPABOBIH JTOKTPHHI, [0 3yMOBIIIOE aKTYaIbHICTh JIOCIIKSHHS.

Mera cTaTTi — BU3HAYECHHS HA OCHOBI MTPABOBO{ TOKTPUHU TOJOBHUX KpUTEPIiiB Kiacu(ikawii mKepen y
ciMelfHOMY TIpaBi Ta MPOBEJCHHS aBTOPCHKOT KIIacH(iKaIlil JKepesl CIMEHHOTO paBa.

BukJiax 0CHOBHOT0 MaTepiaJy Aoc/iKeHHs. B ropuanuHiil HayKoBii JiTeparypi BAOKPEMIIEHO BETUKY
KUTBKICTh KPUTEPIiB I8 KiTacudikaliii Jokepen ciMeitHoro npasa. 30kpema, Ha tyMKy M. M. Boruienka, mkepena
IIpaBa 3aJIeXKHO BiJl Cy0’€KTIB Ta croco0iB CTBOpEHH 1 HOpMYBaHHS CiJ MOMUIMTH Ha JBl MIATPYIH: COLiaIbHI
Ta yieranbHi (GopmanbHi). Jlo meprioi marpyny HayKOBeIb BiTHOCHB €KOHOMIKY, TIOJITHKY, COIIalIbHY CTPYKTYpPY
CYCIIJIbCTBA, 11€0JIOTiI0, ICUXOJIOTiI0, MOpajb, 10 APYIoi:

— IIit0vi B MEXax MMPaBOTBOPUYOi KOMIETEHIiT cy0’eKTH (Hapoll, OpraHu JIepKaBH, OCa0BI 0COOH, TPO-
MaJICbKi 00’€HaHHS), M0 PO3POOIIAIOTE 1 BBOAATH Y AII0 IOPUINYHI JKepena abo GopMu mpasa, SIKUMH CTBO-
PIOIOThCS IOPUINYHI JKepena (GopMu TpaBa), B TOMY YUCIII HOPMAaTHUBHI aKTH, IPAaBOBI 3BMYal, HOPMATHBHI J0-
TOBOPH, aKTH IPOMAJICEKUX 00’ €IHAHb, IOPUIWYHA TPAKTUKA, PABOBa JOKTPUHA, peiiriiini Hopmu [1, c. 17, 19].

— CB1JIOMA IIIJIECTIPSIMOBAHA TISTIbHICTB CIICIIaIbHO HA T€ YIIOBHOBKEHUX JICPIKABOIO CY0’ €KTIB, sIKa Bpe-
T'yIbOBaHa HOPMaMH IpaBa i Mae CBOEIO KIHIIEBOIO METOIO i Pe3yNIbTaTOM CTBOPCHHS JDKEpPENa MPaBOBOI HOPMU
4yepes MPUHHATTS B IbOMY CYCITIJIbCTBI (POPMU Ta crioco0y BUpaKeHHS JepxkaBHOI Bodi [1, ¢. 69—71].

BurieBkazanuii miaxiz mono kiacugikaliii Jpkepes mpasa I0BOJ MOLUIMPEHUH B IOpUANYHIN JiTeparypi. 30-
KpeMa, Ha tyMKy A. M. Komonist i B. B. KoneliunkoBa, mkeperna npaBa MoKHa TOALTATH Ha COIIATBHO-TIPABOBI (Biac-
HE CYCIUIbHI BiTHOCHHH) 1 IOpUINYHI (FOpUAMYHA NPaKTUKA, IOPUAMYHA Hayka, HOPMATUBHI HACTaHOBH) [2, c. 192].
3rajiaHi HayKoBIIi TAKOK BUOKPEMITIOBAJIHM ICTOPHYHI JKepea TpaBa, sIKi PO3IISIaIHCs caMe K Ti JDKepelia, Ha SKUX
c(hopMOBaHUi1 iICTOPUUHUIA 3MICT Cy4aCHHX IIPABOBUX HOPM, B TOMY YHCIi pUMCBKe 1paBo [3, ¢. 162—163]. H. M. I1ap-
XOMEHKO TaKOX BUOKPEMITIOE 3arajibHOCOIIAILHI Ta ()OpMAaTbHO-FOPHIIMYHI JuKepena npaga [4, ¢. 231-232].

3Ba)karo4yM Ha Te, O MU PO3IISIAEMO MOHSITTS JDKEPEN CIMEHHOTO IpaBa camMe 4epe3 KaTeropii mpaBoBUX
TIPUTIKCIB Ta MPABOBHX IMO3HMIIIH [5, ¢. 69], HE MOKEMO ITOTOAUTHCS 13 3MICTOM COMIATEHUX Ta (DOPMAaTbHO-IOPHIHY-
HUX JDKeped IIpaBa caMe sIK 00’ €KTUBHUX Ta Cy0’ €KTHBHHUX MEPEIyMOB BUHHKHEHHS IPABOBHX HOPM (HA HAITY TyM-
Ky, 3a3HaueHi 00CTaBUHUA MOXYTh OyTH IOpUAMYHAMH (haKTaMU, a HE JDKEpeNIaMy TpaBa). 3 IHIIOro OOKy, MOXKEMO
MIOTOJTUTHUCS 13 CAMHM II1IXOJIOM JI0 TOJIUTY JIXKepesl MpaBa Ha COoLialibHI Ta (YOpMaIbHO-IOPHINYHI, SKIIO PO3YMITH
T TIEPIIAMHU Ti JKepena, Cy0’eKTaMi CTBOPEHHS SIKHX € HeJlepykaBHI cy0’ ekTH (peliriiHi Ta collialibHi TpyTu, Ha-
LIOHAJIbHI TPYITH, CYCIJILCTBO, OKpeMi (Pi3uyHi Ta IOpUIMYHI 0cOOU SK CyO’ €KTH TOTOBIpHUX BitHOCHH). ColliabHi
JOKepena y BUMAJKy CAaHKIIOHYBaHHS iX CTBOPEHHSI IEp)KaBOO CTAOTh popMalibHO-FopuanaHuMu. Kpim toro, dop-
MaJIbHO-IOPUIMYHI JKEepeTia CTBOPIOIOTHCS TaKOXK e KaBolo, SK 1i BiAMOBIIHI OpraHu Ta CIy>K00Bi 0COOH.

Ha nymxy M. M. Bomienka, ¢popManbHO-IOpHINYHI JDKEpeia MpaBa MOXKHA TOAUTUTH Ha JIBl TPYIIH 3a-
JIKHO BiJl CTABICHHS JCPIKABU JI0 MPABOBHUX (POPM, HOCIIB IIPABOBUX HOPM, @ caMe: JiKepesa, BCTAHOBICHI Jep-
XKaBOIO (HOPMATHBHO-TIPABOBI aKTH SIK aKTH IPABOTBOPYOCTI), 1 JpKepesa, CAaHKI[IOHOBaHI JIEP:KaBO0, KOJIH JIep-
JKaBa CXBAIIIOE CTBOPEHY HE HEIO COIlialibHy HOPMY i Haja€ 1i IOpUIMYHOTO 3HAaYCHHS (IPaBOBI 3BUYAl, FOPUIHYHI
MpeeACHTH, HOPMaTHBHI JIOTOBOPH, JOKTPHHH Ta peliriiai Hopmu [1, c. 19].

YV HayKoBil JliTepaTypi TAKOXK MOLIMPEHUH MiIX1] 00 MOALTY JKepes IpaBa Ha TPaaulliiiHi Ta HeTpaIu-
uiiiHi. [IpaBoBa TpaauIlisl € 3aKOHOMIPHICTIO PO3BUTKY IPaBa, 10 BU3HAYAETHCS 0COOIMBOCTAMY HOTO HaIliOHATb-
HO-ICTOPHYHOTO PO3BUTKY. TpaJHMIlis MpaBa TAaKOXK BHUSBISIETHCS Y MOBTOPIOBAHOCTI Ta CHAJKOBOCTI MPABOBOTO
MEHTAIIITETY, JPKEePEN MpaBa, MPaBOBUX IHCTHTYTIB Ta mporecis [1, c. 28; 4, c. 41]. HerpaaumiiiHi jkepena mpasa
CTaHOBJIATH CHCTEMY HOPMAaTUBHHX HPHUIIHCIB, IO CTBOPIOIOTHCS, SK MPABIIIO, ¥ MPOIECI MPaBO3aCTOCOBHOT Mi-
STIBHOCTI HE YIIOBHOBKCHUMH Ha T€ JIEPKaBHUMH OpTraHaMH a0o Xo4da i yIIOBHOBaKCHUMH, aJie 32 0€3yMOBHOTO
CyOCHIIapHOTO XapaKTepy 3aCTOCYBAHHS TaKUX HMPHUIIHCIB sl BPETYIIIOBAHHS CYCIUIBHUX BiJHOCHH TOPiBHSHO 3
HOPMAaTHBHO-TIPABOBUMH aKTaMH, SIKi BHHUKAIOTh 0€3 MPSIMOTO Jep>KaBHOTO BTPYUAHHSI, aje 3a HACTYITHUM Jep-
’KaBHUM CXBaJICHHsIM [6, c. 33-34].
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OCHOBHUMH KPUTEPisMH, SIKI TaCTh 3MOTY BHOKPEMHTH HETPAIUIIIIHI JDKepena mpaBa B HAyKOBIH JIi-
Teparypi, Ha3UBAIOTHCS: HEXapaKTEPHICTh IBOTO JDKEepela MmpaBa sl MPaBoBOi CiM’i; cyOCHIiapHUA XapakTep
3aCTOCYBaHHS HETPAJMIIHHUX JPKEpe ITpaBa JJisl BPETryJIOBaHHS CyCIUIBHUX BIIHOCHH; BiJICYTHICTh YITKHX TIpa-
BOTBOPYUX TPOLETyp a00 abCONIOTHA BIACYTHICTh TaKUX MPOIEAYp, CIPIMOBAHUX HAa CTBOPEHHS (KOHCTUTYFO-
BaHHS) HETPAAUIIHHUX (OPMaTHHO-FOPUIMYHUX JDKESPEIT paBa; CTUXIHHUHA, BITHOCHO HETTOMITHHH 1 CITIOHTaHHUHA
XapakTep CTBOPEHHs (IIOSBH) LOTO JKepesa MpaBa; HeTPaauIiiHe HKEPENIo paBa HAPOIKY€EThCS, SIK MPABUIIO,
y Til cepi CycHmiIbHUX BiHOCHH, K4 HE BUMAarae Jep>KaBHOTO BIUIMBY; SK MPaBHJIO, HETPAAUIIIHHE JHKEPEIO
mpasa He mependaveHe sk GOpMaTLHO-IOPUANYHE JHKEPEIIO MpaBa B KOHCTUTYHIHHUX 3aKOHOIABYMX aKTax abo B
3aKOHOMIABCTBI KpaiHu B3araii [7, c. 28].

P. b. TononeBchkuii 10 TpaAULIHHUX IOPUAMYHIMH JIKEPEIT IpaBa BiJHOCUTh HOPMAaTUBHO-TIPABOBHH aKT,
HOPMAaTHUBHO-TIPABOBUH JIOTOBIpP, IPABOBUI MIPEIICACHT, MPABOBHI 3BUYAM, a 10 HETPAAUIIIHHIX — PUHIIMIIN TIpa-
Ba, KOPIIOPATHUBHI aKTH, PeIiriiHO-IPaBOBl TEKCTH, aKTH M SIKOTO MpaBa (peKoMeHAalliifHI aKTH MIXKHAPOIHUX Op-
rasizamii) [8, c. 4]. Ha Hanry 1yMKy, HaBpsii IPUHITUITHA TIPaBa 1 peKOMEHIAIiHI aKTH MIXXHAPOIHHUX OpraHi3allii
€ HeTPaJULIMHUMU JDKEepeIaMH NpaBa, OCKIIbKY MepIIi MpuTaMaHHi Oyab-AKiil raimysi mpaBa Ta 3aKOHOJABCTBA,
a JpyTi HIYUM HE BIIPI3HAIOTHCS BiJl HOPM MIXXHAPOJHOTO TIPaBa Y BHUITAJKY, SIKIIO JepKaBa BUPIIIUTH BU3HATH
HOPMY PEKOMEHAIIHOTO aKTy 000B’s13k0Bo0. 110710 KOPIOPAaTHBHUX HOPM, TO BOHU IPUTAMAaHHI IIUBIIBHOMY, a
HE CIMEHOMY IpaBy, TOMY He OyIeMo pO3IISAaTH iX caMe SK JpKkepesa CiIMEHHOro mpagsa.

Jo kateropii HeTpaAUIIFHUX JHKEepes CIMEHHOTo IIpaBa MOXKHA BITHECTHU CYOBY IPAKTHKY, IKa OTpPHUMAaJIa
BTiJICHA y TpaBOBHUX Mo3ullisix BepxosHoro Cymy, mpaBosi nosunii Korcrutynifinoro Cyny Ykpainu, mpaBoBy
JOKTPUHY, a TAKOX CiIMEHHO-TIPABOBHH OTOBIp. 3a3HaYeHE, Ha HAIIy JAYMKY, 3yMOBIICHE TUM, IO iHIII JKepeia
CiMEHOTO TIpaBa (3BUYAl Ta PENiriifHi HOPMH) X0Y 1 MAarOTh TOXITHUKM XapakTep i 3apa3 He MalOTh MIPIOPUTETY
y BperyJloBaHHI CIMEWHHUX MPaBOBIJHOCHH, B HEJABHHOMY MUHYJIOMY OYyJIM BaXKJIMBUMH 1 TpaIULiiHUMU IKe-
penamu cimeitHoro npasa. CymoBa IpakTHKa OTpUMalia «TPAJAUIIAHUI CTaTyC Y PaJsSHCHKI YacH, JOTOBIp K
JOKEpeJo CIMEeHOro mpasa 3a)KAM MaB MOX1IHUIN XapakTep. AHAJIOTIYHO, paBoBi no3ulii BepxosHoro Cyny Ta
Koncrutyniitnoro Cyny Ykpainu B ciMeifHOMY TipaBi YKpaiHu HaOyJH IOpUIUYIHOTO 3HAYCHHS JIUIIE Y 3B S3KY 13
MIPOBEACHHAM KOHCTUTYLiHOI pedopmu B 1996 p. (mpasosi no3uuii Koncrutyuiitnoro Cyny Ykpainu) Ta cynoBoi
pedopmu B 2016 p. (mpaBosi mo3utiii Bepxosroro Cyny). [IeBHOIO, «HETpaIUITIHOIOY» BBAXKAETHCS MPAKTHKA Ta
piteHHss €BPOMENHCHKOro CyAy 3 MPaB JIIOMUHH, SIKI OTPUMAIH CTATyC JKepelia CIMEHHOTO MpaBa YKpaiHU JIUIIE B
2006 p., OHAK 3araJioM BOHH OXOTUTIOIOTHCS TIOHSATTSM «IIPABOBI MO3MUIIIT.

3anexHo Bijl KOMIUIEKCY KPUTEPIiB (32 IOPUIUYHOIO CHIION0, COLIIabHOIO 3HAYMMICTIO, CTYIIEHEM ITOIIH-
PEHOCTI cepell IHINX JKEePe MpaBa) B IOPUINYHIN JIITepaTypi po3pi3HAIOTh IEPBUHHI 1 BTOPUHHI JpKepea Ipasa.

[Nepemnix BTOpUHHUX (IOTIOBHIOBAJILHUX, ITIOX1THUX ) JXKEPEI MpaBa B IOPUANYHIN JTepaTypi BHOKPEMITIOETHCS
mo-pizHoMy. Tak, JI0 HAX HaJleXaTh Mi>KHAPOJIHI aKTH, HOPMATUBHI JOTOBOPH, IIPABOBI 3BMYAi, SIKi JitOTh Y Tiil Mipi, B
SIKIH M 11e JO3BOJISIOTH MIEPBUHHI JDKepena mpasa [9], mpaBoBi 3BU4ai i CyI0Bi CIpaBu, TaM’ITKH iCTOPIi, JIiTeparypu,
110 iCHYBaJIM paHiIlie i BiIOOPaatoThCsl B YMHHUX HOPMaX TpaBa, FOPHUIMYHA JOKTPHHA, IIPUHIIUTIH 1PaBa, PeiriiHo-
npaBoBuii TekcT [10, c. 74], mkepena BHYTPIIIHBOTO PETYIIOBAHHS (CaMOpPEryIIOBaHH:) PABOBITHOCKH X y4acHHKa-
MH — JIOTOBOPH Ta OJJHOCTOPOHHI IIPaBOYMHH, JIOKAJTLHI TIPaBoBi akTH [11, ¢. 299], cynosa npakrtuka [7, ¢. 31-32].

Ha mamry myMKy, OCHOBHHMH JDKEpEIaMHU CIMEHHOTO MpaBa € HOPMATHBHO-IIPABOBI aKTH, B TOMY YHUCIi
aKTH MDKHApOIHUX Ta HaTHAIIIOHAIBHUX OpraHi3allii, MPHHIIMIHN CIMEHHOTO TIpaBa, SKi MaOTh MIPIOPUTET TIepe]
HOPMaTUBHUMH NPUIKCAMH, a JONATKOBUMHU (y CEHCi NMPaBO3acTOCYBaHHA) — ycCi iHII Jukepena. [lepBuHHIMMU
JoKepelaMu CIMEHHOTO MpaBa € yCi OCHOBHI, a TAKOXK TPaBOBI 3BUYAi, peNiriiHi HOpMU; 1HIII JKepena CiIMEHHOTO
MpaBa € MOXiTHUMH, OCKUTBKHA (OPMYIOThCS Ha MiJCTaBi Ta HA BUKOHAHHS OCHOBHUX JIXKepel MpaBa — CiMeHHo-
MIPaBOBI JOTOBOPH, CY/IOBA MTPAKTHKA, CYJI0OBI Ta HAYKOBI IIPABOBI MO3MIIIi.

B nayxkoBiii niTepaTypi BUOKPEMIIOIOTh TAKOX 1HII KpUTepil KiIacudikamii Jxepel npasa: 3a peaMeToM
MPaBOBOTO PETYIIOBAHHS, 3TiTHO 3 HAICKHICTIO JIO TIEBHOI MPaBOBOI CiM’1, 3aJIeXKHO BiJl crioco0y opopMIIeHHS i
(hopMu 30BHIIIHBOTO BUSABY [4, ¢. 235-234], BiANOBiAHO 10 i€papXii mpaBoBUX mxkepen [12, c. 11], 3a piBHeM mpa-
BOBOTO perymoBanHs [8, ¢. 9—10]. B Toii sxe yac, Ha HaNIy JyMKY KpUTEpissMU KiIacH(piKaIlil Jpkepel mpasa MaroTh
TaKOXK OyTH MPEAMET MPABOBOTO PETYIIOBAHHS, CY0’ €KT IPUIAHATTS Ta 3MICT.

BucHoBKku. 3 onIsTy Ha BHIIE BUKJIJICHEe, OCHOBHIMHU BUIAMU JKEPEN CIMEHHOTO Mpaga €:

1) BiAMOBIAHO 10 MPaBOBOI TpaAULIii BUHUKHEHHS Ta ICHYBaHHS JpKEpeT paBa YKpaiHH:

a) TpaIuIiiiHi — HOPMATUBHO-TIPABOBUI aKT, MPUHIIMIK CIMEHHOIO IpaBa, MPaBOBHI 3BHYA, Cyq0Ba
MPaKTHKa, JHKepela MKHAPOJHOTO IpaBa;

0) HeTpamuIliiiHI — JpKkepena MpaBa HaTHAIIIOHAIBHUX JACP)KaBHUX YTBOPEHb, CIMEHHO-TIPaBOBHI JOTOBID,
MpaBOBa JIOKTPUHA, TPABOBI MO3HIII] BUIUX Ta KOHCTUTYI[IHHUX CY/IiB;
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2) BIATOBITHO 10 i€papxil B cCiMeHHOMY 3aKOHO/IaBCTBI YKpaiHu:

a) aKkTU MpaBoTBOpUOoCcTi: KoHCcTUTYLis YKpaiHu, akTh MDKHAPOJHOTO TpaBa, MPUHHATI YKPaiHOO, pillleHHs €B-
PpOTICICHKOTO CyITy 3 TIpaB JIFOAMHY, 3arajlbHi 3acaii CIMEHHOTO 3aKOHOMABCTBA, CiMEHHMIA KojIeKC YKpaiHH K OCHOBHHIA
peryisaTop CiMeHUX MpaBOBITHOCHH, LIMBITbHUI Koneke YipaiHu, SIKHi 3aCTOCOBY€ETHCS IO CIMEHHUX NPaBOBITHOCHH Y
BUIAJIKaX, HEBPETylihoBaHNX CIMEHHNM KOIEKCOM YKPaiHH, 1HIII 3aKOHHM Ta TTi[3aKOHHI HOPMATHBHO-TIPABOBI aKTH;

0) aKTH, MPUUHATTS AKHX CAHKI[IOHOBAHO aKTaMH IPABOTBOPUOCTI: CiMelH1 JOroBOpH (SIKIIO 3aKOHOAB-
CTBO JIOITyCKAa€ IUCIO3UTHBHE PETYITIOBAHHS, € OCHOBHUMH i3 JOTPHMAHHSAM 3arajlbHUX 3acal] CIMCHHOTO 3aKOHO-
JTaBCTBA Ta rapaHTiii A cy0’ €KTiB CIMEMHUX MPaBOBIAHOCHH ), MpaBoBi no3uuii BepxosHoro Cyny, KoncTuTyii-
Horo Cyny Ykpainu, y3aralbHeHHS Cy[AO0BOiI IPAKTHKH;

B) aKTH, K1 BU3HAHI1 JepxKaBoto a00 MOXKYTh OyTH BUKOPUCTaHI B IPOLEC] 3aCTOCYBaHHS IPAaBOBUX HOPM:
MIPaBOBI 3BUYAl, B TOMY YHCJIi PEIIriiiHi HOPMH; CylI0Ba MPAKTHKA; TPABOBA TOKTPHHA;

3) BiAMOBIAHO 7O MpeIMETY MPaBOBOTO PEryIIOBaHHS: HKepea CiMeitHOro mpaBa i JKepena mpasa, sKi
MOOIYHO PETyIIOIOTh CIMEWHI TIPaBOBITHOCHHH;

4) 3ajexHO BiA cy0’exTa mpUAHATTA: akTu BepxoBHoi Paau Ykpainu; aktu [Ipesuaenta Ykpainu; aktu
KabGinery MinicTpiB YKpaiHM Ta iHIIMX OpraHiB BUKOHABYOI BIIAJH; aKTH OPTaHiB MICIIEBOTO CAMOBPSIITyBaHHS;
aktu Koncturyuiiinoro Cyny Ykpainu, €Bponelchkoro cyay 3 IpaB JIOAUHHU Ta CyAiB 3arajbHOi IOPUCIUKLIIT;
aKTH MDKHApOTHUX OpTaHi3allii Ta Ha/IHAI[IOHAJBHHUX JIEPIKABOIOMIOHUX YTBOPECHDB; aKTH Cy0’€KTiB, 10 HE Ha-
JIeXaTh 10 JepKaBH ad0 MICIIEBOrO CaMOBPsyBaHHS: IPaBOBI 3BMUAi, CiMelHi 10r0BOPH;

5) 3aJIe)KHO BiJ i Y IPOCTOPI: 3araibHOJIEPIKABHI; MiCIIEBi; JIOKAJbHI;

6) 3as1eXxHO Bi GOpPMHU BUpPAKEHHS: MMCaH1 i HEMUCaHi (10 OCTaHHIX HaJle)XaTh IPAaBOBI 3BUYAi, peliriini
HOPMH).

6) 3aJIe’KHO BiJl FOPUIMYHOL CHIIM Ta BiJ MICIISl B CUCTEMI JDKEped mpasa:

a) OCHOBHI — HOPMAaTHUBHO-TIPABOBI aKTH, B TOMY YHCIIi aKTH MIKHAPOIHHUX Ta HaIHAIIIOHAIBHUX OpTraHi-
3aliid, NPUHIMIIK CIMEHHOrO IpaBa, sIKi MalOTh NPIOPUTET Mepe] HOPMATUBHUMH IIPUIIHUCAMHU;

0) J0maTKOBI — yci IHI JHKepena;

7) 3aJIeKHO BiJ IEPBUHHOCTI BUHUKHEHHS:

a) MepBUHHI — HOPMATHBHO-TIPABOBI aKTH, B TOMY YHCIIi aKTH MDKHAPOJTHHX Ta HATHAIIOHAIBHUX Opra-
Hi3alliil, IPUHLIMIIN CIMEHHOTO IpaBa, MPaBOBi 3BHYAl, peJIiriiiHi HOpMHU;

0) moxigHi — iHII JpKepena, ki (GOpMYIOThCS Ha IMiJICTaBi Ta HA BUKOHAHHS OCHOBHHX JDKEpeEN IpaBa —
ciMeiHO-TIpaBOB1 JOTOBOPH, CyA0Ba MPaKTHKa, CY/I0B1 Ta HAyKOBi PaBOBI1 MTO3UIIII;

8) 3a 3MiCTOM: JKepena, sIKi MICTATh IPaBOBI IPUIIHCH 1 JpKEpesa, SKi MIiCTATh MPaBOBI MO3UIIT (ITPaBoOBi
MO3MII] BUIMX Ta KOHCTUTYLIHHUX CY/iB, CyA0Ba MPaKTHKA, TPaBOBa TOKTPHHA).
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