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Posensnymo niocmasu posipeanus 002080py Haimy Ha eumozy Haumaua. Poskpumo mexanizm 3acmocyeanis
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B cmamve paccmampusaromes ochosanus pacmopaicerus 002080pa Hauma no mpedosanuto nanumamens. Pac-
Kpblm MEXAHUM NPUMEHEHUS OCHOBAHUU PACMOPICEHUS 002080pA NO MPEOOBAHUIO HAHUMAMENS U NPOAHATUZUPOBAHA
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Legal grounds for termination of lease agreement on the renter request.

The article deals with the grounds for termination of the employment contract at the request of the employer.
The author discloses the mechanism of application of grounds for termination of the contract at the request of the em-
ployer and the relevant jurisprudence is analyzed.

The relevance of the article is due to the fact that the domestic jurisprudence reveals the inaccuracy of certain
legislative provisions of civil and commercial legislation of Ukraine regarding the institute of termination (termination)
of the lease (lease). Therefore, there is a need for a new scientific and theoretical understanding of their content in order
to properly regulate the employment relationship and the effectiveness of law enforcement activities in this area.

In the overwhelming majority, the subject of research of scholars are only specific issues of termination of the
contract of employment in the context of doctrinal analysis of the legal regulation of certain types of employment rela-
tions (leases). An important component of the mechanism of application of grounds for termination of the contract at the
request of the employer is the need to address certain practical problems of such application.

The article aims to to analyze the legal grounds for termination of the lease (lease) on the initiative of the tenant
and to take a systematic approach to determining the reasons for such termination of the lease in modern civil law and
and modern judicial practice.

Systematic analysis of the provisions of Chapter 58 of the Civil Code of Ukraine allowed the author to conclude
that the grounds for termination of the contract of employment at the request of the employer, except Art. 784, also
defined in paragraph 4 of Part 2 of Art. 768, Part 2 of Art. 769 and paragraph 2 of Part 3 of Art. 776 of the Central
Committee of Ukraine. The termination of the contract in the last three cases is one of the alternative legal consequences
stipulated by these norms and is applied by the employer when he is not interested in the further existence of a legal
relationship between him and the landlord. Similar situations with the landlord, the list of grounds for termination of the
lease agreement at the request of the tenant is open.

Keywords: lease agreement, lessor’s, renter, lease, grounds for termination of agreement.

AKTyaJbHICTh CTATTi Ta MOCTAHOBKA NMpo0iaeMu. BiTumsHsHA CyqoBa MpakTHKa BUABISIE HEYITKOCTI
OKpEMHX 3aKOHOIABUUX MOJI0KEHb [IUBIILHOTO Ta FOCHOAAPCHKOr0 3aKOHOABCTBA YKPATHU 1010 IHCTUTYTY MPH-

© KOnist TpydaHosa, Muxaino baxeHos, 2019

200 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 4 (20)/2019



LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

NMUHEHHS (PO3ipBaHHs) TOTOBOPY HaliMy (OpeHIIN), 10 00YMOBITIOE TOTPEOy HAYKOBO-TEOPETUIHOTO OCMUCICHHS
IXHBOTO 3MICTY 3 METOIO HAJIEKHOTO IIPABOBOIO PETYIIOBAHHS BiTHOCHH HaiiMy Ta e()eKTHBHOCTI MIPaBO3aCTOCOB-
HOT JisUTBHOCTI y Wi cepi.

[MepeBaXkHO MPEAMETOM TOCIIIKEHHS HAYKOBIIB BUCTYIAIOTh JIUIIIE OKPEMIi IIUTAHHS PO3ipBaHHS J0TO-
BOpY HaiiMy B KOHTEKCTI JOKTPHHAILHOTO aHAI3y MPAaBOBOIO PETYIIOBAHHS OKPEMHX BHUJIB BITHOCHUH HalMy
(openan). BaxuBOIO CKIIAIOBOIO MEXaHi3My 3aCTOCYBAHHS IMiJICTaB PO3ipBAHHS TOTOBOPY HA BUMOTY Haiimaua €
HEOOXiIHICTh BUPIIMICHHS OKPEMHUX MPAKTUYHHUX MPOOIIEM TAKOTO 3aCTOCYBAaHHSI.

AHaJ3 ocTaHHIX HocaimxeHb i myOmikamid. OxpeMi JOCTIKEHHS 3 1€l MPOOIeMaTHKH 3/11HCHIOBAIN
BITUM3HSHI 1 3apyOiKHI BUeHi, 30kpema M. 1. Bparincekuii, H. M. boiiko, A. I. Bpyns, 1. P. Kanayp, A. B. Koctpy0a,
H. C. Ky3uenona, B. B. Jlymp, P. A. Matinaanuk, 1. B. Cnacuto-®areena Ta iH.

Merta cTarTi — ipoaHai3yBaTH MPABOBI MMiJICTABU PO3ipBaHHS JIOTOBOPY HaiiMy (OpeH/H) 3 iHilliaTHBH
HaiiMaua Ta 3MIHCHUTH CUCTEMHUH MiAX1/T 1O BU3HAYCHHS MiJICTaB TAKOTO MPUITUHEHH JJOTOBOPY HAlMYy B Cydac-
HOMY [IMBUTLHOMY 3aKOHOJIABCTBI Ta Cy4YacHil Cy/IOBIH MPAKTHUII.

BukJian ocHoBHOro marepianay gocaimkenss. [lizcraBu po3ipBaHHs 10roBOpY OpeHIH (HaiiMy) 3 iHiLi-
aTHBH HaliMada BUOKpeMiieHi y cT. 784 I{uBinmpHOTO KOonekcy Ykpainu (nam — K Ykpainwm).

3rigHo 3 4. 2 ct. 776 LUK Ykpainu HaiiMonaBels 3000B’A3aHUN 3A1HCHUTH KamiTaJbHUI PEMOHT pedi,
SKIIO 1HIIIE He mpendadeHo noroBpoM. Came 3 HeHaJIe)KHUM BUKOHAHHSM ITUX JBOX 000B’S3KiB OB’ s3aHi TIiIcTa-
BU PO3ipBaHHs JIOTOBOPY 32 BUMOTOIO HaiiMaua:

1) HaliMoaBelb MepeiaB y KOPUCTYBaHHS Pid, SIKICTh SKOi HE BIJIMOBiIa€ YMOBAaM JIOTOBOPY Ta TMPHU3HA-
YEeHHIO peyi;

2) HaiiMo/aBelh He BUKOHYE CBOTO 00OB’S3KY IIIOJIO MTPOBEICHHS KaIliTATbHOTO PEMOHTY PEYi.

Tomo nepwoi niocmasu posipsanms d0oeosopy Hatimy (OPEHAN) TOPEUHO 3ayBAXKUTH, 1110 JIJIsl 3CTOCYBaH-
Hs1 montoxkeHHs 4. 1 ct. 784 11K Vkpainn HeoOXiqHo, 11100 HaliMaueBi Oyiia (hakTHYHO IiepeaHa pid, sKa He Bi/IIOoBi-
Jla€ yMOBaM JIOTOBOPY Ta IMPH3HAYCHHIO pedi. SIKIo HaltMoIaBelb He IIepeiaB pid, TO HaiiMad MOXe BiJIMOBHTHUCS
BiJI JIOTOBOPY HAaliMy Ta BUMAaraTy BiJIIKOJyBaHHS 30UTKIB Ha mijcTaBi 1m. 2 4. 1 ctT. 766 11K Vkpainu.

3BepTaeMo yBary, 10 B 3aKOHOJABCTBI YKpaiHU ICHye€ IMEBHA HEY3TO/PKEHICTh MiX HOpMamH 1. 1 d.
1 cr. 784 11K Ykpainu Ta 4. 3 ct. 767 LIK Ykpainu. BiamoBigHo 10 ocTaHHKOI HaliMad, MPUMal0O4n pid BiJl Hai-
MOJaBIIsl, 3000B’13aHUI MTEPEBIPUTH 11 CIIPABHICTb. SIKIIO BiH Yy MOMEHT IEepeIaHHs pedi Y KOPUCTYBaHHS HE Iepe-
KOHA€ETHCsI Y i CIPABHOCTI, piv BBAXKAETHCS TAKOI0, 10 TIEpeIaHa B HAJIC)KHOMY CTaHi. Yepes Te, BUMararouu po3si-
PBaHHS JOTOBOPY, HaiiMau MOBHHEH JIOBECTH MPUXOBAHUN XapaKTep «HEBIIIOBIAHOCT» pedi yMOBaM JIOTOBODY,
BBEJICHHS 1OT0 B OMaHY YH iHII OBaXXHI IPUYHMHNA HEMOXIIMBOCTI BUSBJICHHS «HEBIIMOBIIHOCT» pedi yMOBaM
JIOTOBOPY Y MOMEHT IiepeiaHHs. TakuM YMHOM, 00OB’sI30K HaliMavya — TOBECTH MPO HEHAJEKHHH CTaH mepesa-
HOi peui. Taky camy mosuttito miarpumye i BI'C Ykpainu. Tak, y mocranosi Bix 22 BepecHs 2009 p. y crpasi
Ne 24/13nn cyn kacarfiiiHoi iHCTaHIII BKa3aB, 110 HaiiMay, IpUMarodu pid, 3000B’s3aHMUIA BIAMOBIIHO JO 4. 3
ct. 767 LIK Ykpainu mepeBipuTH ii SIKiCTh, a TOMY CyAH HEIPAaBOMIPHO IMEPEKIain 0O0O0B’SI30K JIOBEICHHS Ha-
NIeXHOT siKocTi peui Ha HaiimoxpaBusa. BI'C Ykpainu Takok Bka3aB Ha 0OMEXEHHS BUIAJKIB 3aCTOCYBaHHS 1. 2
4. 1 c1. 784 IIK YkpaiHu — «BHCHOBKH CYJIiB OO MPUPOIN MPABOBIAHOCUH, B SIKUX MOXKJIMBE 3aCTOCYBaHHS
ctarti 784 LIK Ykpainu (B Oynp-skoMy pasi, HaBiTh KOJIU OPEHIAapI0 Ha MOMEHT Inepenayi pedi O0yno BizoMo mpo ii
HEHAJIC)KHHUI CTaH) CyllepevaTh BU3HAUCHUM Yy 3aKOHOJIABCTBI TijicTaBaM 3actocyBaHHs cT. 784 1K Vkpainu, sk
HETaTUBHOTO HACTINKY JIIs OPEHAOMABIS Y pa3i Horo HempaBOMipHOI MTOBEIIHKH, MTOPYIICHHS HUM BiIIOBITHUX
3000B’s13aHb» [1].

BBaxkaemo, 110 Taka mmpaBoBa MO3ULIS BiANOBiAa€ BUMOraM PO3yMHOCTI, JOOPOCOBICHOCTI Ta CIIpaBe.-
JIUBOCTI, OCKIILKH HaliMONaBeIlb He MOKE TIepeiaTh HaiiMaveBi BCyreped HOro BOJi pid, SKICTh SIKOT HE BiATO-
BiJla€ yMOBaM JIOTOBOPY Ta 11 mpu3Ha4YeHHI0. Yepes 11e HaliMa4 HOBUHEH MEPEBIPUTH AKICTh | KOMIUIEKTHICTh Pedi,
MepesiaHol B HaiiM. 3HAMIIOBIIY HEBIAOBITHICTh MiX SIKICTIO pedi, sSika IepegaHa y HaliM 1 yMOBaMH JIOTOBODY,
HaliMa4 Moxke ii He mpuiMaTH JUIg KOPUCTYBaHH. SIKIIO K HaliMau CBiZJOMO NMPHUHHAB pid, SIKICTh SIKOT HE BiAIO-
BiJIa€ yMOBaM JIOTOBOPY, TO BiJICYTHI IiJICTaBH JUIS pO3ipBaHHs JOTOBOPY Ha OcHOBI 1. 1 4. 1 cT. 784 11K Ykpainu.

PosipBaHHs 1OTOBOPY 3 PO3MIISTyBAHOL MICTABH YCKIIATHIOETHCS THM, 1110, KPiM JIOKa3iB HEBIIOBITHOCTI
SKOCTI pedi yMOBaM JIOTOBOPY, TOTPIOHO TAaKOX JIOBECTH, IO 3a I1i HEIOJIKU BiIOBIa€ HAHMOABEIlb, OCKLIBKH
JI0 TiepelaHHs HaliMay He KOPUCTYBABCS Pivylo 1 HE MaB 3MOT'H CBOTMHM JisIMU 3yMOBHTHU TaKHi ii cTaH, Akl O He
BiJIIIOBi1aB YMOBaM JJOTOBOPY. 3 MOMEHTY IIepeAaHHs Pedi BCTAHOBUTH BUHYBATIS HASSBHUX HA MOMEHT PO3IVISIITY
CIIpaBH HEMOMIKIB pedi cTae 3Ha4HO Baxkue. CynoBa mpakTHka c(hopMyBasia TBEPPKCHHS, 3TiHO 3 TKUM «HAWMO-
JIaBellb HE BiAMOBIAA€ 32 HEJOTIKU MaliHa, K1 He Oyl HUM CITpHYUHEHI» [2].
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JlomineHO 3a3HAYNTH, 10 PO3ipBaHHS JOTOBOPY 3 PO3IVISITYBAHOI IiCTaBH 3a3BHYai HE TOBUHHO 3HAYHO
BiJIANIATUCS Y Yaci BiJl MOMEHTY MepeJaHHs pedi, OCKIIbKY, KO HailMa4y He MOXe KOPUCTYBAaTUCS Piv4lo, 00 ii
SIKICTh HE BIJITIOBIJ]a€ YMOBaM JIOTOBOPY, TO BiH IIOBUHEH BYKUTH 3aXOJIiB JIJIsl BITHOBIICHHS CBOiX MOPYIICHUX IPaB
Ta iHTepeciB. SIKIIO pid BUKOPHCTOBYETHCS HAWMadeM, TO TINCTaB Ul PO3ipBaHHs TOrOBOPY HeMae. BUHATOK
CTaHOBJIATPH Ti BUIAIKH, KOJIU pid MICTUTh TIPUXOBAHI HEIOIKH, SIKi BUSBIIUCS Y TIporieci 11 Bukopuctanus. [{is
JIOBEJICHHSI HEMOXKJIMBOCTI 3aBYaCHOTO BUSIBICHHS HEBINIMOBITHOCTI pedui yMOBaM JOTOBOPY MOXE IIPU3HAYATUCS
BIiJITIOBiJTHA €KCIIEPTH3A.

Sxo x HaiiMozmaBels MepeaaB pid 3 TapaHTI€ro ii AKOCTI MPOTATOM BChOTO CTPOKY HaliMy (4. 1 cT. 768
LK Ykpainu), T0 y BHIIaJKy MOTipIIEHHs BIACTHBOCTEH pedi, 3a sKi HEe BiJAMOBIgae HaliMad, Ta sSKi MepPenIKoIKa-
I0Th ii BUKOPUCTAHHIO BiIIOBIHO JIO YMOB JIOTOBOPY, HaifiMau Mae MpaBo BUMaratu po3ipBaHHs JIOTOBOPY Ta Bij-
IIKOTyBaHHS 3aBAaHUX 30UTKIB (1. 4 4. 2 cT. 768 LIK Vkpainn).

OCKiJIbKM HasIBHICTb HENIOJIKIB Y pedi MOB’si3aHa 3 HeZ0OPOCOBICHICTIO HAHMOAABIIA, TO ICHYE MO3MILIi,
3TiZIHO 3 SKO0 OIIBII JOIUIBHO ITONABATH IT030B HE MPO Po3ipBaHHS J0roBopy Ha minctaei m. 1 4. 1 ct. 784 LK
‘Ykpainu, a 1030B [IPO BU3HAHHS IOTOBOpY HelicHUM Ha miacTasi 4. 1 ct. 230 LK Ykpainu —y 3B’513Ky 3 0OMaHOM
31 CTOpOHHM HaiimonaBlsl. Burona HaliMaua B pasi 3a/I0BOJICHHS ITO30BY IOJISATA€E y TOIBIMHOMY BiJIIITKOMYBaHHI
30MTKIB Ta MOPAJILHOI IIKOJM CTOPOHOI0, BUHHOIO B 00MaHi KoHTpareHTa (4. 2 ct. 230 LIK Vkpainu). BinnoinHo
1o 4. 1 ct. 230 1K Ykpainn oOMaH HasBHUH, SKIIO CTOPOHA 3allepevye HasiBHICTh 0OCTaBHH, SKi MOXKYTh Tiepe-
IIKOJIMTH BYMHCHHIO TPABOYMHY, a00 SKIIO BOHA 3aMOBYYye iX icHyBaHHs. CIiJ 3a3HAYUTH, IO JTOBECTH y JisX
HalMOIaBIIs HASBHICTh OOMaHy, SIKUH 3aBXKIH 3IHCHIOETHCS JIUIIIE 3 IPSIMUM YMHUCIIOM, 3HAUHO Baxkde, HiX (akT
HEBIAMOBITHOCTI IIepeaHol pedi yMoBaM JI0TOBOPY 3 MPUUMH, 32 AKi BiAMOBiae HAUMOJaBellb.

HeonHo3HauHOMO € MO3UIIis CyIiB Moo criBBigHomeHHs HOpM cT. 230 IIK Vkpainu tan. 1 4. 1 ct. 784
LK VYkpainu. Tak, BI'C Ykpainu y noctanosi Big 04.04.2012 poky y crnpasi Ne 30/5009/7347/11, nepernsaaaouu
il MaTepiany Mpo BU3HAHHS HEMIWCHUM JIOTOBOPY HalMy Y 3B’SI3Ky 3 OOMaHOM 3i CTOPOHH HAWMOJABIIS IIIOJI0
SIKOCTI TEepeIanoi pedi Big3HauuB, mo BignoBigHo 10 1. 1 4. 1 ct. 784 11K Ykpainu HasBHICTh HEOJIIKIB MaliHa,
SIK1 TIePEITKOKAIOTh HOTO0 BUKOPUCTAHHIO 32 MPU3HAYCHHSM € ITiJICTaBOIO JIJISl pO3ipBaHHS JIOTOBOPY 3 iHILlIaTHBH
HaliMada, a He BU3HAHHS Horo HemiiicHuM [3].

SIK11o AKiCTh epenanoi pedvi He BiJIOBIa€ YMOBaM JIOTOBOPY Yepe3 HEOOX1THICTh MPOBEICHHS PEMOHTY,
TO BXKJIUBE 3HAYCHHS MAa€ BHJl PEMOHTY, SIKHH MOTPIOHO MPOBECTH (KaIiTATbHUA YU IMOTOYHUI), 8 TAKOXK BCTa-
HOBJICHHSI JIOTOBIPHOI CTOPOHHU, sIKa 3000B’s13aHa Horo 3miicHUTH. OCKIJIBKY BiJIMEKYBaHHS KalliTAILHOTO Ta I10-
TOYHOTO PEMOHTIB MOX€ TOTpeOyBaTu CrEialbHUX 3HaHb, TO JJISI BUPILICHHS CIIPABH PO PO3ipBaHHs JOTOBOPY
3a TAKUX YMOB MOYKE IIPU3HAYATHCS CY[0Ba EKCIIEPTH3A.

Jlpyea niocmaea 1yig po3ipBaHHA JOTOBOPY HaiiMy (OpeHIH) 3 iHiLIaTUBM HailMada nepeadayeHa m. 2 4. 1
cT. 784 11K Ykpainu, BiAMTOBITHO 70 SKOT HaiiMa4 Mae MpaBo BUMAaraTy po3ipBaHHs JJOTOBOPY HaliMy, SKIIO HAWMO-
JIaBellb He BUKOHY€E CBOTO 00OB’ 3Ky LIO0/0 MPOBEICHHS KaliTaIbHOTO peMOHTY peui. HalimonaBens 30008’ s13aHmii
MIPOBOJUTH KaIliTAILHUI PEMOHT, SKIIO 1HIIE HE TIepe10adeHo CaMUM JIOTOBOPOM.

ABTOpU HAYKOBO-IIPAKTHYHOTO KoMeHTaps mia penakimiero 1. B. Cnacu6o-®areeBoi BBaXxarTh, 10, HA
BiJIMiHY BiJI aHaJIOT19HOTO MpaBa HaiiMonasiis (1. 4 4. 1 ct. 783 LIK Ykpainn), HaiiMad MO)ke BUMAaraTi po3ipBaHHS
JIOTOBOPY, SIKIO HAWMOIABEIlh B3arajii He BUKOHYE CBOrO 00OB’SI3Ky, B TOH Yac SK HAWMOJABEIb MOXKE 3asBUTH
TaKy BUMOTY y TOMY pa3i, KOJIM HaliMad He PO3I0oYaB JI0 BUKOHAHHS KalliTAILHOTO PEMOHTY [4, ¢. 452]. Mix numu
IOPUANYHUMU (paKTaMH iCHY€ BiAMIHHICTB. Tak, AKIIO MPOTATOM CyIOBOro Mpoliecy HalMoaaBelb (HaiiMau) npu-
CTYIIUThH JIO MIPOBEJICHHS KalliTAJIEHOTO PEMOHTY, TO 3 OISy Ha mojioxkeHHs 1. 2 4. 1 ct. 784 1K VYkpainu (1. 4
4. 1 ct. 783 LK Ykpainu), cyn He MaTUMe MiACTaB AJ1s 3a10BOJICHHS TIO30BY.

®opmymoBanHs 1. 2 4. 3 ct. 776 LIK Ykpainu, Bkazye Ha BiKe JOMYIICHE 1 He 000B’I3KOBO TPUBAJIC HA MO-
MEHT BHHECCHHS PILICHHS CYIOM MOPYIIEHHS, K Ha MiICTaBy JJIs pO3ipBaHHS TOoroBopy. Yac movyaTky 3aiiiCHeHHS
KaIliTaJIbHOTO PEMOHTY BHU3HAYa€ThCs a00 yMOBaMH JOTOBOPY, a00 HarallbHOK HEOOX1JIHICTIO, BUKJIMKAHOKO He-
MOXKITHBICTIO MTOAAJIBIIOT0 BUKOPUCTAHHS pedi 3a MPU3HAYCHHM 03 MPOBENCHHS KalliTaIbHOTO peMOHTY. Binrep-
MIiHYBaHHS [IbOTO 000B’ 3Ky 3aBJIa€ IKOY IHTEpecaM HaliMada i MOJKe TIepEeBaKUTH BUTO/IN BiJI MTOJIATBIIIOTO HOTO
BUKOPHUCTaHHS, TOMY (hOPMYIIOBaHHS MiJCTaBU pO3ipBaHHsS J0TOBOpY Y M. 2 4. 3 c1. 776 LUK Vkpainu Ginbiioro
MIPOIO CIIPUATHME 3aXUCTy IHTEpeCiB HaltMada MmopiBHAHO 3 11. 2 4. 1 cT. 784 1K Ykpainm.

Kpim mpaBa BuMaratu po3ipBaHHS JOTOBOPY 1 BIAIIKOAYBaHHS 30MTKiB, HaliMay BiAMOBIAHO J0 1. | 4. 3
cT. 776 LIK Ykpainu MOke BIIpEMOHTYBATH pid, 3apaxyBaBIy BapTIiCTh PEMOHTY B PaXyHOK IUTATH 32 KOPUCTYBaH-
HS piy4io, a00 BUMAraTH BiIIIKOAYBAHHS BapTOCTI peMOHTY. Takox HalilMad Ma€e MpaBo, 3a 3OO0 3 HAMOJIaB-
1eM, 3MIHCHUTH TOJIIIICHHS pevi. BiAMiHHICTh MK IIUMHU MTOHATTSAMH TIOJIATAE Y TOMY, IO PEMOHT (ITOTOYHHHA i
KalliTaJIbHUI) Ma€e BiTHOBUTH BIIACTHBOCTI (CTaH) pedi 1 3a0e3MednTH 11 BUKOPUCTAaHHS 3a MPU3HAYEHHSIM Y MEX-
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ax IMoNepeHiX MOKa3HUKIB, a B Pe3y/JbTaTl MOMIIMIICHHS MOKPANIYIOTHCS XapaKTEPUCTHKH pedi, IO 3yMOBIIOE
301IbIIeHHS Maii0yTHHOI BUTO/IM, OTPUMAHO1 BiJl BUKOPHCTAaHHS TaKoi peyi, ab0 CTBOPIOEThCS HOBa pid. Bumoru
70 GOpMH TIOTOJKCHHS Ha 3/MiMCHEHHsI TIOJIMNIIEHb Pedi MOYXKHA BCTAHOBJIFOBATH Y JIOTOBOPi a00 3aKOHOJIABCTBI.
Hanpuknan, mominmeHHs TepKaBHOTO MaifHa 31iHCHIOETHCS 3a MOTOMKCHHAM 3 DOHIOM JIep»KaBHOTO MaifHa y
(dopMi moaHHs 3asBH, a caMa MPOIeypa OTPUMAHHS NOTOKEHHS BpeTynboBaHa HakazoM DoHIy nepkaBHOTO
maiina Ykpainu Big 25.05.2018 poky Ne 686.

UnHHE 3aKOHOJJABCTBO HE pPErNIaMEHTY€E KpUTepil BUOOPY MIXK BiJIIKOJAYBAaHHSIM BHUTpAT Ha 3iHCHCHHS
MOJIMIIIEHB Ta 3apaxyBaHHIM iX BAPTOCTI B PaXyHOK ILIaTH 32 KOPUCTYBAaHHS piudro. BBaxkaemo, o Takuii BUOIp
HaliMad 3/T1iCHIOE Ha BIIACHUM PO3CY[l 1 He OTpeOye MOTro/HKeHHs 3 HaltMoaaBiieM. OCKIJIbKY HaiiMad Mae TpaBo
Ha BIANIKOIYBAaHHS BUTPAT HA MOMIMIICHHS Pedi, TO iCHY€E IO3UIIis, 3TiIHO 3 KO BUMOTa MO0 3apaxyBaHHS ii
BapTOCTi B paXyHOK IUIATH 32 KOPUCTYBAHH PivYUI0 MiAMagaTHME TTiJT 3aJIiK 3yCTPIYHAX BUMOT Y TIOPSIIKY cT. 601
LK VYkpainu [4, c. 432]. Ognak npeaMeToM 3amiky BiamoBigHo a0 ct. 601 LK Vkpainu € 3ycTpiuHi onHOpiAHI
BHMOTH, CTPOK BHKOHAHHS SIKMX HACTaB, & TAKO)K BUMOTH, CTPOK BUKOHAHHS SIKMX HE BCTAHOBJIEHHI a00 BU3HA-
YCHUI MOMEHTOM Ipe iBIeHHs BUMOrd. CIUTBHUM y TIepepaxoBaHUX BUMOT'ax € Te, IO HA MOMEHT 3alliKy iCHy€
3a00proBaHiCTh 32 TICBHUMHU 3000B’ I3aHHSIMU.

TakuM 4MHOM, BUMOTA OO 3apaxyBaHHs BapTOCTI HEBIMOKPEMITIOBAHUX IMOJIMIICHD Y PaXyHOK ILIATH
3a KOPUCTYBAHHS PiUvr0 Moryia O 3apaXxOByBaTHCS 3a HassBHOT HA MOMEHT 3aJIiKy 3a00proBaHICTIO 3 BHECCHHS TIIa-
TH 3a KOpUCTyBaHHS pivuto. [Ipore HopMa 4. 3 cT. 778 LIK Ykpainu gae 3Mory 3acTOCOBYBAaTH II0 BUMOTY 1 OO
IUTaTH 33 KOPUCTYBAHHS PiddIo, SIKa CIIPAaBIATUMETHCS 3 HaiiMaua 3a MaitOyTHe KopucTtyBaHHS Heto. OTKe, HOpMa
4. 3 ct. 778 LIK YkpaiHu BCTaHOBIIOE CIIEL[ialIbHy IPaBOBY KOHCTPYKIIIO, HA SIKYy HE MOLIMPIOEThCS Aid cT. 601-
603 LIK Vkpainu. [IpaBa, nepenbaueni 4. 3 cr. 778 11K VYkpainu, He BUHHKAIOTh Y HaiiMada y pasi 3IiHCHEHHS
MOJIMNIIEHHS peyi 0e3 3ronu HaltMoAaBLsl. SIKIO MOMIMIIEHHS MOXHA BIJOKPEMHUTH Bia pedl 0e3 moripiieHHs ii
CTaHy, TO HaliMa4 Mae€ MpaBo 3aJUIIUTH I1i TOTIMIICHAS CO0i.

Oco6nuBHi IHTEpEC CTAHOBJIATH BUIAIKU MONIIIIICHHS MaiHa, B PE3yNIbTaTi SKUX YTBOPIOETHCS HOBA
pid. Y TakoMy pasi HallMau CTa€ CIIiBBIACHUKOM HOBOCTBOpPEHOI pedi. BomHovac BiamoBigaHo 10 4. 4 cT. 778 IIK
YkpaiHu yacTka HaliMaua y MpaBi BIACHOCTI BIAMOBiZa€ BapTOCTi Oro BUTpAT Ha MOMIMLIEHHS peyi, SKUIO iHIIe
HE BCTaHOBJICHO JIOTOBOPOM a00 3aKOHOM. Ha mpakTuili B poreci yKIIaJaaHHs JOrOBOPIB HAMY HE 3aBXKIH HOTO
CTOPOHH MOTO/UKYIOTh YMOBH, SIKHMH Y TaKUX BHUIAJKAX PETYJIIOIOTh BITHOCHHU CHIIBHOI BIACHOCTI MK HUMH,
II0 BKa3y€ Ha aKTYaJbHICTh JOCITIHKEHHS YMOB BUHIKHEHHS y HalfMaya IpaBa YacTKOBOI BIACHOCTI HA HOBOYTBO-
peny pid. 3 koHCTpyKii 4. 4 c1. 778 11K Ykpainu MokHa BHOKPEMUTH TaKi YMOBH JIJIsi BAHUKHEHHS 1[LOTO TIpaBa:
1) mominmIeHHs MOBHHHI CTOCYBaTHCS caMe Mepe/laHoi B HaiM pedi; 2) MOMIMIIeHAs TOBUHHI OyTH 3/1iiiCHEH] 32
3rofol0 HaiimMopaBLs; 3) y pe3ysbTaTi MOMIMIIeHHs. Mae OyTH CTBOpEHa HOBA piy; 4) BUTpaTH HA MOJIMILEHHS 110-
Hic HaiiMad. HegorpumanHs Oyap-gKoi 13 3a3HAYCHUX YOTHPHOX YMOB BUIIyYa€ BUHUKHEHHS CIUIBHOI YaCTKOBOL
BJIACHOCTI.

CKJIaJJHUM € MUTaHHS BiMEXyBaHHS CTBOPEHHS HOBOI pedl y IpoIleci MOMIMIISHHS pedvi BiJ CyMIKHUX
KaTteropiii: 30i1bleHHS 11 BapTOCTI, MiABUIIEHHS KOPUCHUX MOKa3HUKIB Toio. Tak, BI'C Ykpainu y mocTaHoBi Bix
07.10.2009 poky y crpagi Ne 16/183-07 Bka3zas, 1110 cama Juiire o0cTaBuHa 301IBIIICHHS BAPTOCTI OPEHI0BAHOTO
MaifHa He MOXke OyTH JOCTAaTHBOIO MiJICTABOIO JJIsi BUCHOBKY IPO CTBOPEHHS HOBOI pedi. [IpoBeneHHs meperuia-
HYBaHHS 1 pEKOHCTPYKIIi1 BHYTPIIIHIX MPUMIIIEHb B XO/Ii KaITliTATBHOTO PEMOHTY B MEXax KaIliTaIbHOI Oy/IiBIII He
CTBOPIOE HOBY piy, a juiue ii nmoninurye [5]. Y nmoctanosi Bix 27.11.2013 poky y cripasi Ne 921/307/13-r/4 BI'C
VYkpaiHu 3ayBaKuB, IO CITiJ BiIMEKOBYBATH MOHATTS «KAaIITAILHUA PEMOHT», TOOTO KOMIUIEKC PEMOHTHO-0Y-
JIBEIBHUX POOIT, O€3 MPOBEICHHS SIKOTO MPUMIMICHHS HEMOXIIMBO BHKOPHCTOBYBATH 3a MPHU3HAYCHHSM, BiJI 1O-
HATTSI «TOJINIIEHHS] OPEH0BAHOTO MaifHay, ke Nepeadadae He JIHIe 3MIHCHEHHS BiIHOBICHHS HAJIS)KHOTO CTa-
Hy 00’€KTa (K IpU PEMOHTI), a HasBHICTh BUTPAT y 3B’S3KY 3 MOJepHizali€ro, Moaudikauieto, 1oob1atHaHHIM
HOTO 00’ €KTA, M0 3yMOBIIIOE 301IBIIICHHS MaOYTHIX BUTO/I, SIKi OTPUMYIOTHCSI BiJl BAKOPUCTAHHS TAKOTO MaiHa.
ToOTO pU PEeMOHTI BiI0yBAa€THCS BiAHOBIECHHS CTaHy 00 €KTa OPEH]IU, HOTO KOPUCHHUX BIACTUBOCTEH, a MPH I10-
JIMIIeHH] — 3MiHa MaiiHa [6]. BiaMeXyBaTu TOMIMIICHHS MaifHa Bijl 1HIIUX CyMDKHUX KaTeropiii MOXXHA JTUIIE y
PE3YIBTaTi Cy0BOI €KCIIEPTU3H, IO MA€ BEIMKE 3HAYCHHSI JIIsI BUpilIeHHs cripaBu. Y nmoctanoBi BI'C Ykpainu Bix
06.04.2011 poky y crpaBi Ne 15-176-3468 cyn kacarliifHoi iHCTaHIIii TOTONBCS 3 BUCHOBKAMH CYIIIB MOTIEPETHIX
1HCTaHLIN Ta BUCHOBKOM CyJ0OBO{ €KCIIEPTU3H PO CTBOPEHHA y PE3YNbTaTi PEKOHCTPYKLIi SIKICHO HOBOI peyi [7].

OueBUIHUM, OTHO3HAYHOTO BIHCHOBKY IIOI0 MOKIIMBOCTI UM HEMOXKIMBOCTI CTBOPEHHS HOBOI pedi y pe-
3yJIBTaTi PEeKOHCTPYKIIi y CyaoBidl mpakTtuimi Hemae. Sk 3a3Hauae M. O. JlereH4eHKO, MUTAaHHS BCTAHOBIICHHS
(bakTy CTBOPEHHS HOBOT peyi HAJIECKUTH IO KOMIIETEHIIIT CYy 1 He MOKe BHHOCHTHUCS Ha BUPIIIEHHS eKCIIepTy |8,
c. 129]. ABTOp TaKox BKa3ye, 10 CTBOPEHH: HOBOI pedi 3rigHo 31 ¢T. 332 LK Ykpainu MoxknuBe JuIlie B pe3yJibTa-
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MpaBoBi niagcTaBm po3ipBaHHA AOroBOpy HaMy (opeHAW) Ha BUMOry HalMaya

Ti IepepoOKH TIOTIEPEHBOT pedi MUIIXOM ii BAKOPUCTAHHS SK MaTepiaiy, a TOMY HE MOXKE IPUBECTHU JI0 CTBOPCHHS
HOBOI pedi KamiTaJbHUI PEMOHT, BHYTPIIITHE TepeIUIanyBaHHsI, IepeoOIaJHAHHS MPUMIIIECHHS, Y TOMY YHCII Ha-
JTaHHsI 00’ €KTOBI HOBOTO (DYHKITIOHABHOTO MIPU3HAYCHHS B MEKaX HasABHOI KaliTaIbHOT Oy/IiBIII.

Kpim oTpumaHHs 3rofu HaliMOIABIISL Ha TIPOBEICHHS TOMIIIIIEHHS, B PE3yJIbTaTi IKOTO CTBOPIOETHCS HOBA
pid, U1l BAHUKHEHHSI TIpaBa CITIJIbHOT BIACHOCTI Ha HOBOCTBOPEHY iy MOTPiOHO, 1100 OymiBenbHI poOOTH OyiH
TOTOJ[XKEH1 3 OpraHaMU apXiTEeKTypHO-Oy/liBeIbHOTO KOHTpOII0. B iHImOMYy pasi 1ie Oyie BU3HAHO CaMOBIIHLHUM
OyIiBHUIITBOM.

OCKUITBKH MOHATTS «PEMOHTY Ta «IOMIIIICHH», B pE3yNIbTaTi AKUX Oylla CTBOpPEHA HOBA Pid HE € B3aEMO-
3aMiHHUMH, TO PO3PaXOBYIOUH YaCTKY HaiiMava B pe3yJIbTaTi CTBOPEHHS HOBOI pedi (1Tl 9ac MOJIIIeHHS peaMe-
Ta HaiiMy) Tpeba BpaxoByBaTH BapTiCTh caMe THX 311HCHEHUX TMOJIIIIEeHb, AKi IPUBEIH 10 CTBOPEHHS HOBOI peul,
0e3 BpaxyBaHHsI BAPTOCTI 3MIMCHEHNX PEMOHTHUX POOIT 1 TOMIIIIEHb, SKi HE PUBEIU JI0 CTBOPEHHS HOBOT PEYi.
BigmerxxyBaHHS IIMX BUTPAT TAKOXK HAJEKHUTH 3MIACHATH MiJ 9aC CyIOBOI EKCIICPTH3H.

BucnoBku. CucreMuuii anani3 momnoxenb [maBu 58 1IK Ykpainu nae 3Mory Ham 3pOoOHTH BHCHOBOK,
110 MiJCTaBH PO3ipBaHHA JOTOBOPY HaiiMy Ha BUMOTY HaiiMauya, OKpiM CT. 784, BU3Ha4€H1 TakoX y M. 4 4. 2 CT.
768,4.2 ct. 769 Tam. 2 4. 3 ct. 776 LIK Ykpainu. Po3ipBaHHs TOTOBOPY Y TPhOX OCTaHHIX BHIIAJKaX € OJHUM i3
aJbTEPHATUBHUX MPAaBOBUX HACHIJIKIB, SIKi epeadadyeHi IMMU HOPMaMH, 1 3aCTOCOBY€ETHCS HaliMayeM TO[li, KOJIH
BiH He 3alliKaBJICHUH Y MOJAIBIIIOMY iCHYBaHHI IIPaBOBOTO 3B’s3Ky MK HUM i1 HaiimonaBieM. [loniGHi cutyartii 3
HaMOJIaBIIeM, TIEPEITiK MiICTaB PO3ipBaHHs JOrOBOPY HaliMy Ha BUMOTY HaliMada € BiIKPUTHM.
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