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RESEARCH ON FOSTER FAMILY IN POLISH LEGAL SYSTEM

The article «Research on foster family in Polish legal systemy covers the issue of the child’s rights to raise in
the family in a situation where its «right / interesty is being threatened in the light of Polish legislation. This right is
implemented in the Polish legal system, among the others through the institution of a foster family. The author analyzes
functioning of this institution both on the basis of applicable legal provisions and in practice on the research carried
out in court on the court files. It presents conclusions regarding the legislator s assumptions and their implementation
in judicial practice.
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Bananuik-Puéa K.

Jocnidsycenns npo npuiiomuy cim’to y npasosiii cucmemi Ilonvuyi

Cmamms, y c8imai nOIbCbKO2O 3aKOHOOABCMEA, BUCBIMIIOE NUMANHA NPAE OUMUHU HA GUXOBAHHA 6 CIM'i Y
cumyayii, Konu icHye 3azpo3a ii «npasy / inmepecy. Lle npago peanizyemscs 8 noibCobKill NPpagosiil cucmemi, cepeo it-
wux, yepes iHCmumym nputloMHoi cim’i. Aemop ananizye ynKyionys8anus ybo2o npago6o2o IHCMUmymy K Ha OCHOSI
Oi04UX 3AKOHOO0ABYUX NOJIONHCEHD, MAK | HA NPAKMUYI, BUKOPUCIOBYIOUU O0CTIONHCeHHS, NposedeHi 8 CyOi 3a cyOosUMU
Mmamepianamu. Y pobomi npedcmasneni 8UCHOBKU U000 NPUNnyuieHb 3aKOH00asys ma ix peanizayii'y cy0ositi npakmuyi.

Kntrouosi cnoea: poouna, nputiomua cim’s, OumuHa, nputioMHa oonomoeaa, 6amuKu.

Introduction. The first natural care and educational environment for human is the family. Therefore, there
is no doubt that the task of providing the child with adequate care, safety, development and upbringing belongs
primarily to parents.

The right of the child to parenting, called the right of the child to the family [1, p. 5], originates, among
others from the Convention on the Rights of the Child [2], ratified by Poland on June 7, 1991.

Parents are primarily responsible for the child. In certain situations, for various reasons, dependent or
independent of the parents, they do not perform this task or do it incorrectly. The consequence of this may be a
state in which the child’s continued stay in the family constitutes a threat to his «good» / interest. In such cases,
it is the state responsibility to guarantee the child care, which for various reasons is not provided by the parents.

Interference in the sphere of parental care (authority) is an exceptional situation, limited to preventing the
unfavorable situation of a child staying in the family [3] and taking into account the good of the child. And the
responsibility of the state is of a subsidiary nature, expressed mainly in legislative and administrative activities
aimed at providing the child with such goods that parents cannot provide for them - best interests of the child [4].

Family foster care in Poland. As soon as the child is separated from the family, the task of providing
foster care towards parental care arises. In accordance with the legal regulations in force in Poland, foster care is
exercised in two forms: family and institutional. Family foster care can be exercised in two forms, i.e. in the form
of a foster family or in the form of a family children’s home [5]. The first of them can be held as a foster family:
related, non-professional, professional - including fulfilling the function of family and professional emergency
service, and among them: therapeutic (for children with health deficits) [6], rehabilitation (for socially maladjusted
children and adolescents, in respect of which a court ruling was issued for minors and juvenile mothers with
children) [7, p. 771].

On the other hand, institutional foster care can be exercised in educational and care facilities, regional care
and therapeutic facilities and pre-adoption intervention centers [8].

Preferences for family forms of foster care arise both from the provisions of international law in force in
Poland - the Convention on the Rights of the Child [9], as well as comply with EU standards: Resolution No. (77)
33 of the Committee of Ministers of the Council of Europe on placing children outside the family.
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The legal grounds for placing a child in a foster family are concluded in the Family and Guardianship
Code, while the organization and functioning of the foster family in Poland has been regulated in the Act of 9 June
2011 on supporting the family and the foster care system [10].

I have attempted to analyze legal acts in Poland regarding foster families and judicial practice in cases of
placing a child in a foster family. Due to the changes introduced in the foster care system in force to date, as well
as controversy and the growing wave of criticism in the public opinion of the decisions of family courts regarding
the selection of foster care in which children are placed.

For this purpose, I have analyzed a total of one hundred and fifteen cases resolved by individual district
courts of the Katowice District, in which in the years 2012-2014 a decision was made regarding the placement
of a child in a foster family [11]. Based on the data obtained from the statistical reports of the District Court in
Katowice in the years 2012-2014, six hundred and nine decisions were issued regarding the placement of a child in
a foster family. The Katowice District is the largest court district in Poland and covers as many as 14 district courts.

It should be noted that the Katowice District, which is a subordinate unit of the Court of Appeal in
Katowice, out of forty-five regional courts [12] in Poland, it covers the largest number of district courts [13]. In
total, fourteen family faculties operate in these courts, which is the largest number of family faculties among the
regional courts in Poland.

The area of jurisdiction of the District Court in Katowice has been developing dynamically for many
years, both in social and economic terms. Coal mines, metallurgical plants, coking plants, iron works, power plants
and combined heat and power plants as well as factories were located in this area. This development allowed
residents to maintain a high standard of living. Started at the end of the 1990s and the ongoing liquidation of
factories and jobs caused a significant increase in unemployment and the development of pathological phenomena
such as alcoholism, violence and crime. Economic emigration is currently a common phenomenon in this area. In
particular young people who are parents go abroad to work, which contributes to the disintegration of the family.

The consequence of this phenomenon is often the burden of care and upbringing of a child who remains
in the country, from parents to grandparents or older siblings. This condition causes legal problems related to the
exercise of parental authority «at a distance.» Therefore, grandparents or siblings are often potential candidates for
the role of a foster family for a child.

Results and conclusions. Despite the entry into force of the Act on family support, the definition of such
terms as family, foster family, foster care still has not been developed. Included in the Act on family support, the
definition of foster care system does not de facto define what foster care is. The legislator defines this concept by
indicating only the purpose of the foster care system, which is to provide temporary care and upbringing to the
child in cases of inability of parental care and upbringing.

The research shows that the concept of foster care is not the same as both parental and current care. Foster
care is also not a parental authority or care within the meaning of the Civil Code.

In an attempt to define this concept, I defined foster care as an institution regulated by law whose purpose
is to temporarily provide childcare and upbringing, whenever parents cannot fulfill these obligations, regardless of
parental responsibility, by being properly prepared for it and properly qualified individuals or institutions to ensure
continuity and stability in the care and upbringing of the child, the consequence of which should, as a rule, be the
return of the child to the family, and in the absence of such a possibility, adoption of the child.

The research shows that a child placed in a foster family still remains the child of their parents with all the
legal consequences concerning, among others alimony, inheritance. The child’s marital status does not change, he
or she has the status of a household member. There is no parental relationship with the foster family, only a legal
bond, sometimes an emotional one.

In most of the analyzed cases, the court, ruling on placing a child in a foster family, interfered with the
parental responsibility of parents - usually by limiting it. It should be emphasized that the practice of courts
consisting in not depriving parents of parental authority, but only in limiting it in situations where the attitude of
the child’s parents does not indicate that it will ever improve, as was the case in most of the cases analyzed by me,
causes difficulties in properly exercising takes care of the child in relation to the scope of the division of rights and
obligations between the foster family and the child’s parents.

As results from the conducted research, the legislator focused particularly on the support of professional
foster families, including specialist professional foster families, and secondly on the support of non-professional
foster families. This concentration consists in preferring this type of foster family compared to related foster
families, both financially (they are entitled, according to the Act on supporting families, higher benefits to cover
the costs of maintaining a child than related foster families, they may receive funds for the maintenance of a
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dwelling, a professional foster family may also receive a benefit to cover the costs of carrying out the necessary
renovation of a dwelling, a professional foster family is entitled to remuneration for performing their function)
[14] as well as in terms of assistance provided to these families in fulfilling their function (training, support family
assistance or assistance) while taking care of children and at household work).

The research also shows that the legislator’s lack of precision when creating the definition of a related
foster family and a non-professional® foster family contained in the Act on supporting family causes serious
problems related to shaping the rights and obligations of a foster family, in a situation where a foster family is
created e.g. by a child’s brother with his wife.

In all the analyzed cases, foster families formed by the ascendant or the siblings of the child and his spouse
received a benefit to cover the costs of maintaining the child in the amount provided for related foster families, and
therefore lower than for non-professional foster families. At the same time, the family members of this family who
were not related to the child were required to complete training for a non-professional foster family. In view of the
above, in the light of the provisions so structured, it is more beneficial for the child, from the point of view of the
foster family’s benefits and entitlements, to place the child in a one-person foster family in the form of a parent’s
spouse or child’s siblings than in a foster family formed by a sibling or an initial child and their spouse.

In practice, according to the conducted research, the child is most often placed in a related foster family,
created by grandparents who take care of him, bring him up and care for him, often from birth. Siblings (two,
three, four or even five children) are often placed in these families. In addition, even in situations where the child
has a disability certificate, it requires constant medical care, or has created educational problems, in practice it
goes to a related foster family, and not to a specialist foster family. Children are rarely placed in professional
foster families. There are not enough professional foster families, and they often also perform the function of
guardianship, therefore they reach these families in urgent situations for a short period of time. In practice, courts
often choose between placing a child in a «non-ideal», but related to a child, emotionally related or unfamiliar
foster family (most often created by people who are related or related to the child) and placing the child in a care
and educational institution.

In the draft act on supporting the family, the legislator assumed strengthening preventive measures and
improving methods of working with the family for, inter alia, return of the child to the family [15]. The research
shows that the institution of the family assistant introduced by the legislator does not function properly, and
cooperation with the child’s family is ineffective or missing (only in one case there was information about the
cooperation of the assistant with the family in the case files).

In addition, as the analysis shows, at the research stage, in none of the cases, the child placed in a foster
family did not return to the parents and was not adopted either. Thus, in practice, foster care often does not last
temporarily, but is permanent.

To sum up the considerations, it can be stated that the solutions regarding foster custody in foster care
contained in applicable legal regulations do not fully achieve the objectives and tasks of foster care, and thus do
not contribute effectively to reducing family disintegration and proper implementation of the child’s right to raise
in family.

The above condition is caused by:

—first of all, the lack of precision of the legislator, who, considering that the issues related to foster care in a
foster family and the legal status of a child in a foster family is complicated and complex, should be more accurate
when creating the Act on family support and consistent, treating the current legal system as a coherent whole;

—secondly, legal solutions adopted by the legislator in the Act on family support that discriminate related
foster families in relation to professional and non-professional foster families both in financial terms, as well as
in terms of the possibility for these families to use forms of substantive and physical assistance in the exercise of
their function.

To conclude, it should be noted that in the vast majority of cases analyzed, the decision on placing a child
in a foster family was a form of regulating the legal situation and legalizing the existing and previously shaped
facts in the form of care and upbringing of children by grandparents, siblings, distant relatives, even if not in every
the case was optimal due to the individual needs of the child, taking into account the emotional relationship that
exists between the child and the foster family.

* Pursuant to art. 41 section 1 of the Act on supporting a family, a foster family is made up of spouses or an unmarried person who has a child placed
in order to ensure foster care in accordance with art. 41 paragraph 2 of the Act on supporting a family, a related foster family is formed by the spouses
or a person not married, who are the ascendants or the child's siblings. However, a professional foster family or a non-professional foster family is
formed by the spouses or a person who is not married, who is not the child's ascendants or siblings.
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Therefore, the legislator should focus more on helping foster families, because, as indicated, in practice

they most often take care of a foster child and provide the child with a stable care and education environment.
It is necessary to create legal solutions that will provide the child with an optimal substitute care and education
environment suitable for their needs. Enabling the implementation of the child’s right to a family. The child’s needs
depend on the situation in which the child is and on his individual characteristics, not on the type of foster family
in which he is placed.
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