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MAIN PROVISIONS OF LEASE AGREEMENT: DRAFT COMMON
FRAME OF REFERENCE AND CIVIL CODE OF UKRAINE

In the context of the adaptation legislation to the European standards, the article presents a comparative analysis
of the norms of contractual lease obligations on the basis of acts of EU legislation and national code. Determine the
main definitions, content and form of the lease agreement in both legislative acts.

The aim of the research is to make a comparative analysis of the norms of European legislation and national
legislation based on the CCU and DCFR.

Based on the analysis of the application of definitions, we can conclude that the DCFR — generalized use of
property under one definition, and in our opinion, it is more acceptable for ease use in practice. We believe that the
legislation should apply the unified terminology of the most important institutions.
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Maiixa H., Bympuvin-boxa H.

OcHoenble nonoxcenusn o 0ozosope apenovi: DCFR u I'K Ykpaunwt

B xommexcme aoanmayuu 3aKoHOOAMENbCMBA K €GPONEUCKUM CHAHOAPMAM, 6 CHAmbe O0CEeUjeHbl
CPAGHUMENbHBII AHAU3 HOPM 002080PHBIX APEHOHbIX 00:3amenbCme HA OCHOBAHUU akmos 3axonooamenscmea €C
u HayuouanrbHozo Kooexca. OnpedeneHbl 0CHOBHble Oehunuyuu, cooepicanue u opmy 0ozosopa apeHovl 8 obeux
3aKOHOOAMENbHBIX AKMAX.

Llenvio uccnedosanus A6aAemcsi CpAGHUMENbHBIL AHANU3 HOPM €BPONECKO20 3aKOHOOAMeNbCcmea u Hayuo-
HanbHo20 3akoHodamenvcmea Ha octoge I'K Vkpaunst u DCFR.

Coenanvi 66160001, umo 8 DCFR — 0006uenHo nonb306anus UMyujecmsaom noo 00HoU degunuyuetl, 4mo ae6isi-
emcs bonee npuemiemvim 015 yOOOCmea UCHOAb306aHUsL 8 NPAKMUYECKOU 0esimelbHOCH.

Knroueswvie cnosa: 002060p apenovl;, Haem, npeomem 002080pa apeHObl, CPOK 002080pa apenobl, hopma 0o-
2080pa apenobl; 20cy0apCmeeHHas pecUucmpayusi.

Maiika H., Bympun-boxa H.

OchogHni nonosicennsn npo 00206ip openou: DCFR ma I[K Ykpainu

YV kowmexcmi adanmayii 3ak0H00a6cmea 00 €BPONEUCLKUX CIAHOAPMIE 8I000PANCEHO NOPIGHAIbHULL AHAIL3
HOpM 00208ipHUX OpPeHOHUX 30008 ‘3aHb Ha OCHOGI akmis 3akonooaecmea €C ma HayionarbHo2o Kooekcy. Busnaueno
OCHOGHI Oeqhiniyil, smicm ma opmy 002080py OpeHOu 8 060X 3aKOHOOABUUX AKMAX.

Memoro docniodicents € nopiHANbHULL AHATI3 HOPM EEPONEUCHKO20 3AKOHO0ABCMEA MA HAYIOHANLHO20 3AKOHO-
daecmea na ocnogi LIK Yrpainu ma DCFR.

3pobneno sucrnoexu, wo 6 DCFR — y3azanbneno Kopucmysanus MaiHoMm nio 0OHi€l Oeiniyicto, wo € Oiibu
NPUTHAMHUM O]l 3PYUHOCIT GUKOPUCIAHHSL Y NPAKMUYHIT OisibHocmi. T1o3umuenum HaobanHam 060X HOpMAMUBHO-
npasosux akmie €, me, Wjo GOHU CPOPMOBAHT 3a CIMPYKMYPOIO Gi0 3A2ANbHUX NOLONHCEHb 00 CHEYIANbHUX [HCIMUMYMIE.
LK Vkpainu nepeeanmansicenuti HOpmamu, wooo OKpeMux munie openou. Beasicaemo, wo icmomui ymosu 002060py
OpeHOU, nepepaxo8yeamu 6 CAMOMY YUBLIbHOMY aKmi — HeoOXiOHOCmi HeMae, yi HOPpMU MAiomb MICMUmMucs Os
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spyunocmi 6 cneyianvrux axmax. DCFR eusnauae, wo npeomemom 002060py € MAUHO, A MAK He AKYEHMYE y8azy
Ha PI3HUX npeomemax 008020py OPeHOU, HA BIOMIHY 6i0 HAYIOHANbHO20 Kooekcy. Mooicemo giomimumu, wo ye Haii-
OLNbW NPULIHAMHE Ma 3PYYHEe NPABO3ACMOCYBANHS, WO GUKIIOYAE NIYMAHUHY. AOdce MAUHO, K 3HAYEeHHs, 00 €OHYE
6 Ccobi OKpemy piu, CYKYRHICMb peuell, a MAaKojic MAauHo8l npasa ma 0006 s13Ku, wo i 8i0N0eioac i HAyloHATIbHOMY
npaeonopsoky. [1Jo0o makoi icmomuoi ymoeu 002080py OpeHOU, K CMPOK, MO YKPAIHCbKe 3aKOHOOA8CME0 MiCMUMb
00MedHCeH S W00 MIHIMATLHO20 MA MAKCUMALLHO20 CIMPOKY, W0 Henpumamarnue 0Jis €gponeticokozo akmy. Tax, ax y
C8IMI NPOCMENCYEMbCSL MEHOCHYIsl 00 3MEHULEHHS. 3AIe)HCHOCI OpeHOapst 810 opeH000asys, Ykpaina mae nepeinsmu
HO3UMUBHULL 00CEI0.

Knrouosi cnosa: 00206ip openou, Haum, npeomem 002080py OpeHOU; CMpPOK 002080py OpeHOuU, popma 0020-
80Py OPEHOU, 0EPIHCABHA PeECMPaYis.

Formulation of the problem. The lease agreement is one of the most popular contract constructions
applied for transferring property for use. This agreement is applicable in both business and household sectors.

Over 80% of American businesses lease at least one of their equipment acquisitions, and nearly 90% say
they would choose to lease again [4].

One of the reasons for the demand for rent (lease) is its flexibility in comparison to rigid ownership, which
creates additional opportunities for the organization of production and management of its resources. In this case,
the rent (lease) agreement creates the most favorable conditions for both business development and for meeting
the household needs of the population, satisfying the interests of both the owners of the capital in obtaining certain
goods, and persons who do not own such capital, but need to use its useful properties.

This type of contract regulates relationships related to the temporary use of property without the acquisition
of property. The focus of the contract on the more rational use of things makes the scope of its application wide.
Receiving temporary use of the property, the person does not spend money on its acquisition of the property.

The second party, who does not currently need the property he owns, rents it out, not only is exempt from
the running costs of maintaining it, but also receives a rent, has the opportunity to earn income.

Analysis shows that for the landowner the value of the bundle of property rights to land is determined
by the type of lease contract. Landowners prefer lease contracts with as little regulation as possible [5]. Leasing
relationship becomes more and more important. It is becoming more and more prominent, derived from the rental
housing contradiction, the housing lease between the lessee in disadvantage, in order to maintain the harmony of
people’s livelihood and social stability, our country law expressly stipulated, give the lessee legal protection [3].

Therefore, the issue of examining the regulations of the law in comparison to the Civil Code of Ukraine
(CCU) [1] and the Draft Common Frame of Reference (DCFR) [2] is extremely relevant and interesting in the
context of the harmonization of Ukrainian and European private law.

The aim of the research is to make a comparative analysis of the norms of European legislation and
national legislation based on the CCU and DCFR.

Analysis of recent research and publications. The legal nature of the lease agreement was investigated
by Chang-Yue Shen, Ling-Yun Zhang [3], M. Hamid [4], N.B.P. Polman [5], and others.

Main results of research. In DCFR we use definition «lease» is the legal relationship arising from a
contract under which one party, the lessor, undertakes to provide the other party, the lessee, with a temporary right
of use in exchange for rent. (IV.B.—1:101) [2] . A contract for the lease of goods is a contract under which one party,
the lessor, undertakes to provide the other party, the lessee, with a temporary right of use of goods in exchange for
rent. The rent may be in the form of money or other value.

Art. 759 of the CCU determines that due to the rent (lease) contract the landlord transfers or undertakes
to transfer to the lessee the property for use for a fee for a definite period [1]. However, the Ukrainian legislator,
due to the historical development of civil law in Ukraine and the use of legal terminology, gradually developed
an understanding of «rent» and «hire» as identical concepts. In parallel, the term «lease» for the convenience of
perceiving locatio-conductio rei novelists of the nineteenth century used as its subtypes, with two meanings: as
lease of land and as lease of real estate.

Therefore, based on the analysis of the application of definitions, we can conclude that the DCFR -
generalized use of property under one definition, and in our opinion, it is more acceptable for ease use in practice.
We believe that the legislation should apply the unified terminology of the most important institutions.

In our opinion, a positive feature of regulatory acts is that they are formed in a structure from general to
special. CCU contains general provisions for the hiring of paragraph 1 of Chapter 58, followed by the structure of
the provisions specifically for contracts on the subject (paragraph 2-6 of Chapter 58, Chapters 59-60) [1]. DCFR:
contains general lease provisions (Part B IV. B.) [2].
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As a conclusion, we can say that the CCU is overloaded with standards, these issues should be regulated
in special normative legal acts.

The terms on which the parties have reached an agreement form the content of the contract. In legal
science, the terms of the contract are referred to as groups: both essential and optional. The essential terms of a rent
(lease) are the terms of its object, its validity and the payment for the use of the thing.

Art. 638 of the CCU summarized and determined that the essential terms of the contract are the terms of
the subject of the contract, conditions that are defined by law as essential or necessary for the contracts of this type,
as well as all those conditions for which at least one of the parties has to be reached by application consent. There
are no provisions in the DCFR to summarize the essential conditions.

We believe there is no need to list in the civil act itself the terms of the agreement, - these rules should be
contained for convenience in special acts.

An essential element of the agreement is its subject. Art. 760 of CCU determines the subject of an agreement
may be a thing which is determined by individual characteristics and which retains its original appearance when
reused (non-consumable thing). Property rights may be the subject of the lease agreement [1].

DCFR does not focus on the various objects of leasehold. IV.B. — 1: 101 of this act implies that the goods
are the subject [2].

We can say that this is the most acceptable and convenient application of the object of the contract - a
single value that eliminates confusion. After all, property, as value, contains a separate thing, a set of things, as
well as property rights and obligations.

In the scientific literature, some researchers have noted that the term should not be determined by the
essential condition of the lease. However, we cannot agree, and in this regard we point out the possibility of
concluding a lease for an indefinite period, due to at least two factors: first, the need to determine the lease term of
the agreement is not always justified, because by concluding an agreement, each party pursues a specific purpose
that may sometimes depend on subjective or objective circumstances making it impossible rationally determine
the term of lease.

Article 763 CCU is determined the lease agreement shall be concluded for the term established by the
agreement. If the term of the lease is not set, the lease shall be considered to be concluded for an indefinite period.
Each of the parties to the lease agreement, concluded for an indefinite period, can withdraw from the contract at any
time, giving written notice to the other party for one month, and in case of renting real estate - for three months. The
contract or the law may set another term to prevent the termination of the lease contract for an indefinite period. The
law may set the maximum (max) terms of the lease agreement for certain types of property. If, before the expiration of
the statutory maximum lease term, neither party has terminated the contract concluded for an indefinite period, it shall
terminate with the expiration of the maximum term of the agreement. A lease agreement that exceeds the statutory
maximum period is considered to have been concluded for a period corresponding to the maximum term [1].

The term of the rent (lease) not only determines the time period of using the property, but also affects the
form of the contract. Thus, according to Art. 793, 794 of the CCU the agreement of the lease of the building for a
period of three or more years is subject to a notarial certificate, and the right of use that arises on its basis is state
registration [1]. In this case, there may be discussions about the need for a notarization of the lease agreement
(lease) concluded for an indefinite period and state registration of rights arising from it. We consider it expedient,
since the lease term for such a contract can be three or more years, then they should be concluded according to the
requirements of Art. Art. 793, 794 of the Civil Code of Ukraine in a written form and certify by a notary, where the
real estate right is subject for registration. Failure to comply with such conditions nullifies such a contract.

Part B Chapter 2 of DCFR is fixed lodge Lease period. It distinguishes the beginning of the lease term
where: The lease period starts: (a) at the time determinable from the terms agreed by the parties; (b) if a time frame
within which the lease period is to start can be determined, at any time chosen by the lessor within that time frame
unless the circumstances of the case indicate that the lessee is to choose the time; (¢) in any other case, a reasonable
time after the conclusion of the contract, at the request of either party. (2) The lease period starts at the time when
the lessee takes control of the goods if this is earlier than the starting time under paragraph (1) [2].

IV.B.—2:102 DCFR: End of lease period (1) A definite lease period ends at the time determinable from the
terms agreed by the parties. A definite lease period cannot be terminated unilaterally beforehand by giving notice.
(2) An indefinite lease period ends at the time specified in a notice of termination given by either party. (3) A notice
under paragraph (2) is effective only if the time specified in the notice of termination is in compliance with the
terms agreed by the parties or, if the period of notice cannot be determined from such terms, a reasonable time after
the notice has reached the other party [2].
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A positive experience of legal regulation is the absence of a minimum and maximum term.

For the emergence of the contract requires an external expression of will, and is available for the correct
perception and understanding of others. The will to enter into a contract can be expressed verbally, in writing, with
certain behavior, and in some cases by silence or by concerted action.

In Chapter 58 of CCU there is no provision for determining the general form of the agreement. With
regard to the form of certain types of employment contract, the requirement for the form is stated, both verbally
and in writing in some cases, notarized agreement itself. Article 828, concerning household items, the employment
contract may be concluded orally. With respect to other individually determined things only written (Rent of a
vehicle ch. 1 Art. 799 of the CCU, rent real estate - Art. 793 of the CCU) [1]. In some cases, notarization of the
agreement itself: the lease agreement for the vehicle with the participation of an individual is a subject for notary’s
certification; the lease of a building or other capital construction (their separate parts) for a period of three years or
more is subject for notary’s certification.

The right to lease real estate property, in addition to compliance with the form of the agreement, the
transfer of property for use, must also be obligatory to be registered in the State Register of Property Rights in
accordance with Article.182 of the CCU [1].

In DCFR, requirements for the form can be either oral or written. Specific requirements for the form of
the lease are not specified. It contains a huge amount of registration rules relating to the emergence, change and
termination of property rights.

IX.—3:103 DCFR: Security right made effective by several methods: (1) If a security right has been made
effective by registration, possession or control, it may be made effective also by any of the other methods. Where
the effects diverge, the stronger effects of a chosen method prevail. (2) The preceding rules also apply if a security
right that is exempted from the requirements is also made effective by registration, possession or control.

IX.—3:105 DCFR: Security right in an accessory to an immovable A security right in an accessory to an
immovable may upon accession also be made effective by registration or annotation in a land register, provided
this is authorised by the law governing the land register [2].

Summarizing, we can conclude that legislators of all countries have taken care to ensure property rights
arising from the lease.

Conclusions. Therefore, based on the analysis of the private law acts , we can conclude that the DCFR -
generalized more wistful institute of use of property, and in our opinion, it is more acceptable for ease use in practice.
We believe that the legislation should apply the unified terminology of the most important institutions. Also, we can
say that the CCU is overloaded with standards, these issues should be regulated in special normative legal acts. That
is why the process of recodification is intended to optimize the CCU in accordance with the European principles of
private law.
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