Horielova V.
Conceptual provisions of law and morals in a pandemic condition

DOI:
VIIK 340.12

Veronika Horielova,

Candidate of legal sciences,

Associate professor of department of state legal
sciences University «KROK»

ORCID: https.//orcid.org/0000-0001-6536-2422

CONCEPTUAL PROVISIONS OF LAW AND MORALS
IN A PANDEMIC CONDITION

The article is devoted to the problem of morality and law in a pandemic, because the COVID-19 pandemic has
put doctors around the world in front of a tough issue of priority. In this regard, the question of the ethical choice of the
doctor and what regulations he should be guided by is relevant.

The purpose of the article is to comprehensively assess the rights of the patient and the doctor in a pandemic,
Justify and identify the moral guidelines of the doctor in a pandemic. The patient’s rights are analyzed in a broad
sense: the legal relations in the field of health care are enshrined in the law, and in a narrow sense, as a subjective,
real relationship between the doctor (medical institution) and the patient in need of care. It is revealed that the actions
of a doctor cannot be prescribed as a certain algorithm, and each action and decision of a doctor in a certain extreme
situation is only his independent, moral choice.

1t has been studied that Ukraine takes responsibility for a sick person, giving him a number of additional rights,
but there are certain restrictions in the law that can cause harm. It is proposed at the legislative level to develop ethical
guidelines for doctors who must act in a pandemic, which will reduce the morale in which the health worker and the
patient find themselves.
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Topenosa B.

Konyenmyanwvni nonoscenns npasa ma mopani ¢ ymoeax nanoemii

Cmamms npucesuena npobnemi mopai i npasa 6 ymosax nanoemii, adxce nandemiss COVID-19 nocmasuna ni-
Kapie 6cb020 c6imy nepeo HopCmKUM RUMAHHAM NEPULOYEP2O8OCHE HAOAHHS OONOMO2U. Y 36 SI3KY 3 YUM, AKMYalbHUM
nocmae NUMaHHs emudHo20 8UOOPY AiKaps ma AKUM HOPMAMUGHUM AKIMOM GiH MAE KepyBamucs.

Mema cmammi nonszae 8 KOMNIEKCHOMY OYIHIOBAHHI NPA8 NAYIEHMA Ma AIKaps 8 yMo8ax nanoemii, o0IpyH-
MYBAHHI U BUABTIEHHI MOPALHUX OpIEHMUPI6 AiKaps 8 ymosax nandemii. Ilpoananizosani npasa nayicuma 8 wupoxKo-
My 3HAYEHHI. 3aKPINieHi 8 HOPMAax 3aKOHY NPAGOBIOHOCUHU ) chepi OXOPOHU 300P08 A, MA Y 8Y3bKOMY 3HAUEHHI, SK
Cy0 eKMUBHI, peanvbHi 83A4EMOBIOHOCUHU MIdC TIKApeM (MeOUdHOK YCMAHO80I0) Ma NOMpedYIoYUM OONOMO2U NAYIEH-
mom. Buseneno, wo 0ii 1ikapsa He MOXCYmMb Oymu RPONUCAHI 8 AKOCMI NEBHO20 AN2OPUMMY, d, KOXCHA Ois i pilileHHs
JKaps 8 NeHill eKCMPUMATbHIl cumyayii ye auuie 1020 camMoCmiliHill, MOpATbHUL 8UOID.

Jlocnioxcerno, wo Yrpaina bepe na cebe 8ionosioanvHicms 3a X80py M0OUHY, HAOLIAOYU iT YiNOK HUKOI 00-
O0amKosux npas, 8MmMim 6 3aKOHi ICHYIOMb I NeHi 0OMedHCeHHs, AKI MOXCYMb 3d80A8amu WKOOU. 3anponoHO8AHO HA
3aKOHO0ABYOMY DI6HI pO3POOUMU emUYHT IHCMPYKYIT 015 AiKapie, AKi NOBUHHI Oiamu 8 yMO8ax NAHOeMil, Wo 3HU3UMb
MOPANTbHUL MUCK 8 AKOMY ONUHAEMbCA MEOUYHUT NPAYIGHUK Ma NAYIEHM.

Kntrouosi cnoea: mopans, nikapi, meouyHa emuxa, npaso, NAHOeMis, NAYICHM.

Topenoga B.

Konyenmyanwvnvie nonoicenus npasa u Mopaiu @ yciouax nanoemuu

Cmamus nocssiujena npobieme MOpaid u npasa 6 yciosusx nandemuu, 6eov nandemuss COVID-19 nocma-
8ULA 8paYell 8Ce20 MUPA Neped HCeCMKUM BONPOCOM NePBOOHePeOHOCIU NPedoCaesieHus nomowu. B ceaszu ¢ smum,
KMy anbHLIM CIMAHOBUMCSL BONPOC IMUHECKO20 8bLOOPA 6pANA U KAKUM HOPMAMUBHBIM AKMOM OH OO0MICEH PYKOBOO-
CMB06aAMbCA.

Lenv cmambu 3aK1104aemcst 8 KOMNAEKCHOU OYeHKe Npagé NAyueHma u 6paid 8 yCiosuax naHoemuu, 060CcHo-
BAHUU U BbIAGLEHUU HPABCIMBEHHBIX OPUCHMUPOS 8PAYA 8 YCL08UAX nandemuu. [Ipoanaruzuposanvl npasa nayueHma 6
WUPOKOM CMbICIE: 3aKPENTeHHble 8 HOPMAX 3AKOHA NPABOOMHOWEHUs 8 chepe 30paBooXpanenus, U 6 Y3KOM CMbICIe,
KaK cybbekmusHble, peabHble G3aUMOOMHOULEHUS MENCOY 8PAYOM (MEOUYUHCKUM YYPEICOCHUEM) U HYHCOAIOUWUMCS
8 nomowu nayuenmom. Buisigreno, umo Oelicmsusn epaia He Mo2ym OblmMb NPONUCAHBL 8 KAYeCBe ONpedeieHHo20
aneopumma, a Kkaxcooe oeticmsue U pewenue 6paia 6 onpedeleHHOU IKCMPUMALbHBIX CUYAYUSX MO JUUb €20 CAMO-
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CMosmenbHoll, HpABCMEEHHYLIL 8bLOOD.

Hoxasano, umo Ykpauna Oepem Hna cebsi omeemcmeeHHOCHb 3a OONbHOZO Ueno8eKd, HAOelsis ee psiooM
OONONHUMENLHBIX NPAB, BNPOYeM 8 3aKOHE CYWeCmBYION U OnpedeleHHble 0ZPaAHUYEHUs], KOMOopble MO2YHl HAHOCUMb
6peo. IIpednodiceno Ha 3aKOHOOAMENbHOM YPOBHE pa3pabomams dMudecKue UHCMpPYKYuu Ois epavetl, KOmopbie
O0NIHCHBL OCUICMBOBAMb 8 YCIOBUAX NAHOEMUU, YO CHU3UM MOPATbHOE 0AGIeHUe 8 KOMOPOM OKA3bI8ACMC S MEOUYUH-
CKULL pAOOMHUK U nAYUeHm.

Knrouegwie cnosa: mopans, 8paui, MeOUYUHCKAsL IMUKA, NPABO, NAHOEMUS, NAYUESHM.

Formulation of the problem. For several months, the population of the world has been in a state of
depression caused by the COVID-19 pandemic, which has become a real test for all citizens, and especially for
doctors around the world. The unpreparedness of countries for a pandemic on such a large scale has led to a
situation where medical institutions are unable to cope with the huge influx of patients. Thus, the media constantly
say that in Italy, Spain, the United States, France, Germany, Great Britain, Brazil, etc., there is a lack not only
of artificial respiration, but also beds in intensive care units. Under such conditions, doctors find themselves in a
situation where they need to choose who to connect to the ventilator and who not. Thus, doctors around the world
are forced to use an unspoken rule - to treat more promising. There are a number of moral and legal issues: who
and on what grounds should help doctors make such a difficult choice and what selection criteria may exist in this
case? These and other ethical issues have been faced by medicine due to a pandemic around the world.

Analysis of recent research and publications. There is a need for modern researchers in medical ethics,
such as R. Witch, Laurence McCullough, T. Caulfield, and other scholars, who have studied the issues of humanity
in their work and emphasized the general lack of respect for physician autonomy.

Scientists VM pay considerable attention to the development of bioethics in the health care system and
human rights. Zaporozhyan, ML Aryaev, Yu.V. Voronenko, Ya.F. Radish, T.A. Zanfirova, YF Radish and others.

The main provisions of medical ethics are also drawn mainly from such documents as the Helsinki
Declaration of the World Medical Association (WMA), the International Code of Medical Ethics, the Lisbon
Declaration on Patients’ Rights, the Declaration on Patient Rights Policy in Europe (Amsterdam Declaration), the
Code of Ethics doctors of Ukraine, etc.

Formulating the goals of the article. The COVID-19 pandemic today poses a tough question for doctors:
which people deserve more help? What ethical choice should a doctor make and what should he be guided by?
And should he make such a choice or is such a question unfair? The purpose of the article is to comprehensively
assess the rights of the patient in a pandemic, justify and identify “moral beacons” - guidelines for the actions of
the doctor in a pandemic.

Presentation of the main research material. Problems of ethics during the pandemic have existed for
all ages. For example, the earliest mention of the M. Leprae pandemic dates back to 600 BC, which claimed the
lives of thousands of people in ancient China, Egypt, India, Greece, Rome, and so on. About the horror of the
pandemic M. Leprae in almost all Western countries, the peak of which occurred in the period XII-XIV centuries,
when the infectious disease affected the population in almost all European countries. The legal situation of patients
automatically became deplorable, because at the first signs of leprosy a person was found dead alive: they sang in
the church as the deceased and arranged a symbolic funeral, after which the patient was given special clothes — a
heavy hoodie. Still living people were deprived of all existing social rights at that time: it was forbidden to enter
the church, to visit other public places (bazaars, fairs, theatres, etc.), wash in running water or drink it, touch other
people’s things. The disease was also a reason for divorce, and the sick person, deprived of all rights, meanwhile
remained a public duty: when approaching people to warn of their appearance with a bell or shout “unclean!”

Today, the virus pandemic is a test of unity, solidarity, humanity and the ability to care for each other.
Patients and doctors should want one thing - to help the patient and this is the basis of medical ethics. But often
there is a situation when it is very difficult for patients and doctors to find a common language. On the one hand,
the patient has the full right to decide on their own health by law, on the other hand, doctors in hospitals in the
context of the COVID-19 pandemic receive unspoken instructions regarding the provision of so-called “priority
care”. Thus, the health care system has to mutate, simulating the placement of the patient in the centre of the
coordinate system, because the decision for patients is still made by the doctor, just with less rudeness.

In the context of the COVID-19 pandemic, the world was faced primarily with limited resources in the
health care system, ranging from the number of specialized beds, the number of places in intensive care units and
the lack of doctors and medical professionals. In such circumstances, the Ukrainian health care system is faced
with the need to take urgent measures. Also, financial insolvency is a big problem. According to a study published
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by Global Health, the national health care system is one of the weakest among the countries of the former Soviet
Union in Europe. It is organizationally and financially inefficient; it does not have sufficient capacity to meet the
health needs of the population, and it faces many challenges that Ukraine is trying to address in the ongoing reform
of the sector. Modernization of the health care system is still at an early stage, new approaches are being introduced
only in some regions of the country as pilot projects. The system has low ratings not only on the health of the
population, but also on the availability of services, as financial costs are obstacles to achieving justice and equality.
The Government of Ukraine has only limited resources to finance health care, which should be distributed among
various medical institutions. Also, corruption in health services has long been a barrier to accelerating health
system reform. Conditions in medical facilities remain inadequate; modern medical technologies are introduced
only to a limited extent [1, p.6]. The unpreparedness for a pandemic has thus led to the unspoken rule of treating
more promising patients. Would such a rule be immoral? - Of course. However, any immoral behaviour cannot
lead to criminal punishment, because it is not inherently a crime. Besides, the jurisprudence is burdened with
such “immoral crimes” as medical error (punishable act) and accident (unpunished act). In a virus pandemic,
it is convenient to “project” a medical error into any “comorbidity” and thus, both immoral crimes cease to be
immoral at all, making it a convenient field for medical arbitrariness. Also, there is no normative stipulation of
the terms “accident” and “medical error”. Thus, we find ourselves in a situation where we proclaim the rights of
everyone, and on the other hand, frightened and weak - we quickly change values and moral priorities. In this case,
It would be appropriate to add the statement of researchers that in the modern world there is constant talk about the
worthlessness of human life as a personal intangible good, which led to international and national legal norms that
provide comprehensive protection of life, while the life of an individual every day depreciates [2, p. 60].

In the conditions of the pandemic we faced today, the existing problem of micro-allocation of resources,
when a doctor with an acute shortage of resources (beds, devices, drugs) is faced with the choice of who to save
and who not. It is clear that overloading patients in hospitals in need of intensive care, even with high public
responsibility and internal morale of the doctor does not guarantee adequate care for each individual patient in
need of attention. The doctor is guided by the criteria of clinical necessity and potential effectiveness of treatment,
which does not fit into the framework guaranteed in accordance with Art. 27 of the Constitution of Ukraine, the
right of every person to life. It is the duty of the state to protect the lives of everyone [3] and this means that the
question of selectivity between people regarding the issue of treatment cannot stand. The doctor’s actions also
cannot be prescribed as a specific algorithm. Thus, each action and decision of the doctor in a certain situation is
only its independent, moral, «human» choice. This is fully consistent with the content and purpose of the doctor,
because the purpose of his professional activities and vocation - to maintain and protect human health, which
should be the main concern [4]. Thus, it is not possible to issue any regulations regarding privileges in treatment
or rescue. For example, a document «prioritize rescuing women» or «rescuing only those for whom a bed has been
found» would not be legal. after all, the purpose of his professional activity and vocation is to support and protect
human health, which should be the main concern [4]. Thus, it is not possible to issue any regulations regarding
privileges in treatment or rescue. For example, a document «prioritize rescuing women» or «rescuing only those
for whom a bed has been found» would not be legal. after all, the purpose of his professional activity and vocation
is to support and protect human health, which should be the main concern [4]. Thus, it is not possible to issue any
regulations regarding privileges in treatment or rescue. For example, a document «prioritize rescuing womeny or
«rescuing only those for whom a bed has been found» would not be legal.

The basis of these principles, from which all other ethical norms follow, according to the instructions of
the Steering Committee of the Council of Europe on Bioethics is the need to respect and protect human dignity
and «the principle of human priority» [5, p.10]. The rights of every person are inalienable and inviolable (Article
21) [3], and the rights of patients (the right of temporarily ill people) are derived from the rules established by law
[6, p.79]. Thus, the rights of patients in a broad sense - is enshrined in the law of the legal relationship in the field
of health care, and in a narrow sense - is a subjective, real relationship between the doctor (medical institution)
and the patient in need of care. According to Art. 19 of the Law of Ukraine «On Protection of the population from
infectious diseases», a person who has contracted an infectious disease or is a bacterium carrier, has the right to:

- free treatment in state and municipal health care institutions and state research institutions;

- receiving reliable information about the results of medical examination, examination and treatment;

- obtaining recommendations to prevent the spread of infectious diseases;

- application to the court with claims for damages in cases of damage to health and (or) property as
a result of violation of legislation on protection of the population from infectious diseases [7]. Thus, Ukraine
takes responsibility for a sick person. However, this law has certain limitations. For example, this applies to
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the epidemiological search for cases of coronavirus disease (COVID-19) by mandatory testing (Article 35-1);
obligation of medical workers in case of detection of a patient with an infectious disease to take measures for his
temporary isolation (Article 38) [7].

In our opinion, it is necessary to minimize the pressure of society on doctors, but for this society must trust
the doctor, believe that the doctor acts legally and fairly, with full efficiency, and not as a result of benefit, error or
laziness. And such trust is catastrophically small today.

Conclusions. Quality and affordable medicine is the calling card of any state, because a healthy nation is
the future of the country, and caring for a person is the foundation of medical activity, the meaning of its existence,
the foundation on which the human rights system is built.

In our opinion, it is necessary to develop ethical instructions for doctors in a pandemic, because in this
case, we have two vulnerabilities: the doctor and the patient.
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