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OCOBJIMBOCTI IPEJACTABHUIITBA Y IUBIJIBHOMY IIPABI

IIpoananizoeano noHAmMmSA, 03HAKU NPEOCMABHUYMEBA AK BAANCIUBOZO NPOYECYANbHO20 3ACO0Y penpesenmayii
ma 3axucmy inmepecié cmopin ma iHWUX Y4ACHUKIE YuginbHo2o cyoouuncmesa. Hozo cymb nonseae y npoyecyanvhii
OIANLHOCMI NPEOCMABHUKA ADO NOGIPEHO20, CAPAMOBAHIN HA 3aXUCM CYO EKMUBHUX NPAG MA OXOPOHIOBAHUX 3AKOHOM
iHmepecis iHWoi 0cobu, AK cMoponu abo mpemuvoi 0cobu, wo bepe yuacmov y Cnpasi, 0epicagHUX | POMAOCLKUX IH-
mepecis, @ MaKodic CNPUAHHSL CYOY Y BCEOIYHOMY, NOGHOMY U 00 EKMUBHOMY 3 "ACY8AHHI 0OCMABUH CNPABU 3 MEMOI0 NO-
CMAHOGNEHHS 3AKOHHO20 | OOIPYHIMOBAHO20 PileH s N0 CNpasi. B 00 eKkmueHomy 3HaueHHi «npaso npeoCcmasHuymea»
MPAKMy€emMbCsi AK BPABOGULL ITHCMUMYM, MOOMO CYKYNHICMb NPABOBUX HOPM, W0 Pe2yTioromb OisibHICMb 0OHIEL 0coOU
(npedcmaenuxa) 6i0 imeni iHuwoi ocodu, AKy 6in npedcmasnae. Y cyo’ eKmusHoMy 3HAUeHHI «NPaso NpedcmagHUYmeay €
FOPUOUYHOIO MONCIUBICTIO OJ1 NPEOCMABHUKA Oismu 8i0 iMeHi 0cobuU, Ky 8iH Npedcmasisie, 3 6e3nocepeoHimu puUoU-
HUMU Hacriokamu 01 ocmanuvoi. «Ilpaso npedocmaguuymeay (abo «npaso Ha NPeoCmasHUYmMEo») y cyo eKmusHomy
3HAYEHHI 3308HI GUCIYNAE K NOBHOBAIICEHHS NPEOCMABHUKA Jigmu 8i0 iMeHi 0cobu, Ky 6iH NPeOCMABIIsE.

Knrwouosi cnosa: npedcmagnuymeo, npeoCmasHux, 008ipeHicmy, Komepyitine npedcmagHUuymeo.

Hapawyk JI., Kyuep A.

Ocobennocmu npedcmasumenbCmed 6 2parcoaHckom npage

Ipoananusuposanvl nonsmue, NPUIHAKU NPEOCMABUMENbCMEA KAK 8ANCHO20 NPOYECCYATbHO20 CPeOCmEd pe-
npe3eHmayuy U 3auumsl UHMePeco8 CMOPOH U OPY2UX YUACMHUKOG PadcOaHCKo2o cydonpouzgoocmea. Ezo cymo
3aKIIOYAEMCSE 8 NPOYECCYANbHOU OesmeNbHOCMU Npedcmagumels UlU NOGEPEHHO20, HANPABNIEHHOU HA 3auumy
CYOLEKMUBHBIX NPAB U OXPAHSEMBIX 3AKOHOM UHIMEPECO8 OPY2020 TUYd, KaK CIOPOHbL UL MPEmbe2o Iuyd, Y4acmeyio-
wezo 6 dee, 20cy0apCmMEeHHbIX U 00U EeCMBEHHbIX UHMEPECO8, d MAKICE COOeUCmaue cyoy 60 6CECMOPOHHEM, NOTHOM U
00BEKMUBHOM GbISICHEHUU 0OCMOSIMENbCME Oelld C Yelbio 8bIHeCeHUsl 3AKOHHO020 U 0DOCHOBAHHO20 peuienus no oeny. B
00BEKMUBHOM CMBICILE «NPABO NPEOCTNABUMETbCMEAY MPAKMYEMCsL KAK NPABOGOU UHCIUNIYIL, MO €CMb COBOKYNHOCHLb
HPABOBLIX HOPM, DE2YIUPYIOWUX O0esMeIbHOCHb 00H020 TUYA (MPe0Cmasumens) om uUMeHu Opy2020 auyd, Komopoe
on npeocmasnsem. B cybvexmuenom cmwviciie «npago npedcmagumenbCmeay s6Nsemcs IOpUOULeckKuM 603MONCHOC-
mbio 0I5l Npedcmagumes Oelcmeo8ams On UMeHU JUYd, KOmopoe OH NpeoCmasisien, ¢ HenoCPeOCmeeHHbBIMU I0PU-
ouyeckumu nocieocmsuamu 0ist nociednel. «Illpaso npeocmasumenvcmeay (Ui «<NPago Ha NPeoCmasumenbCmaeoy) 6
CYOLEKMUBHOM CMbICILE U3BHE GbICYNAEN KAK NOLHOMOYUSL NPe0Cmasumens 0eticmaeogams On UMeHU 1uyd, Komopoe
OH npedcmagisiem.

Knioueswie cnosa: npeocmasumenscmeo, npedcmagumensd no 008€peHHOCIU, KOMMePUecKoe NPeoCcmasumeib-
cmeo.

Parashchuk L., Kucher A.

Features of representative office in civil law

The article analyzes the concept, features of representation as an important procedural means of representation
and protection of the interests of the parties and other participants in civil proceedings. Its essence is the procedural
activities of a representative or attorney, aimed at protecting the subjective rights and legally protected interests of
another person as a party or third party involved in the case, state and public interests, as well as assisting the court
in comprehensive, complete and objective clarification of the circumstances of the case in order to make a lawful and
reasonable decision on the case. The author of the article propose an alternative perspective that in the science of civil
law in relation to the legal nature of representation, there are two main concepts: the concept of action and the concept
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of legal relationship. According to the concept of action, substantiated and supported by many scientists, representation
is the commission of transactions and other legal actions by one person — a representative within the powers on behalf
of another person represented. The article gives a comprehensive and clear idea of the current understanding of legal
relationship. The article gives consideration of representation as a unity of legal relations necessary and sufficient
to achieve the purpose of representation, the internal legal relations, on the contrary, are part of the representation,
although the presence of this relationship is not enough to achieve the purpose of representation. The most common case
of legal representation is the representation of minors and minor children by their parents. If the child cannot exercise
his/her rights independently, these rights are exercised by parents, guardians or trustee. The basis for the emergence
of a commercial representation may be a civil law contract concluded between the entrepreneur, who acts as a person
represented and a commercial representative. The contract of commercial representation must be concluded in written
form, and its provisions must define the set of powers of the commercial representative. If the contract does not contain
a clear list and meaningful definition of the powers of the commercial representative. A commercial representative is
a person who constantly and independently acts on behalf of entrepreneurs when concluding contracts in the field of
entrepreneurial activity (Part 1 of Article 243 of the Civil Code) and this activity is one of the forms of entrepreneurship.
Commercial representatives may be legal entities established in the manner prescribed by law, or natural persons -
entrepreneurs.

The article says that commercial representative has the right to represent simultaneously two parties in
the contract, if they have their consent, as well as such a possibility is provided by law. In cases of simultaneous
representation of different parties in the contract, the commercial representative has the right to demand payment
of remuneration, the amount of which is determined by the provisions of the contract between him and the person he
represents. In addition to the payment of remuneration, the commercial representative has the right to reimbursement of
expenses or losses incurred by him during the execution of the order. The most common case of representation is power
of attorney. In accordance with Part 1 of Art. 244 of the Civil Code, representation, which is based on the contract,
may be carried out by power of attorney. Contracts, on which the representation is based, are the subject of which is
to make a transaction on behalf of the representative and in the interests of the principal — the party to the contract.
Such agreements include power of attorney agreements, joint activities, agency agreement, which should indicate the
obligation of the principal to issue a power of attorney to the representative. Transactions provided for in the contract,
committed by a representative without a power of attorney issued by the principal, must be recognized as committed
by an unauthorized person. The power of attorney, along with the general requirements for its content, should contain
a reference to the contract on which such a power of attorney is based. The power of attorney is presented to the third
party by the representative or is sent to the person represented directly to the third party. In the latter case, the power
of attorney is sent to a third party without providing a representative and its content may indicate a specific third party
with whom the representative must make a transaction. To summarize, it should be said that representation by law is
a type of mandatory representation, which determines its characteristics and specific features. Legal representation is
characterized by the focus on the protection in the field of material and procedural relations of the rights and interests
of persons who, due to infancy, dementia or mental illness, cannot take care of themselves.

Keywords: representation, representative, power of attorney, commercial representation.

IMocranoBka mpo6aeMu. 3 PO3BUTKOM CYCIUILCTBA Chepa 3aCTOCYBAHHS IPEICTABHUIITBA OXOMIIA [ITH-
POKE KOJIO SIK MaifHOBUX, TaK 1 HEMAaifHOBUX BIJJTHOCHH. 3HAUEHHS [[LOTO IHCTUTYTY B CYCITIIBHOMY JKHTTi 3yMOBJIC-
HO THUM, L0 IPEACTAaBHULTBO Ja€ MOKIIUBICTb ONITUMI3allii Ta akTUBI3aLlii NpuaGaHHs Ta peasizamii cy0’ eKTUBHUX
mpaB i 000B’S3KiB, a U HeNI€3aTHUX TPOMAJISIH € OCHOBHUM 3aCO00M IXHBOT y4acTi B IPaBOBiqHOCHHAX. 3a JIO-
MIOMOTOI0 MPEACTaBHUITBA MOXKIIMBO MPHUI0aTH i peatizyBaTu OiIbIIICTh MaTepialbHUX 1 IPOLECyaIbHUX LIUB1Tb-
HUX, a TAKOXK IHIIMX 32 raTy3E€BOI0 HAICKHICTIO CYy0)EKTHBHHX IPaB i 000Bys3KiB. TaKMM YHHOM, TPEICTABHHUIITBO
BHCTYTIAE K OJJHA 3 BAXKJIMBUX rapaHTill pealbHOTO 3ICHEHHS MPaB i BAKOHAHHS 000B)SI3KiB CY0)EKTaMU MpaBa.

3Ha4YeHHS IIOTO IHCTUTYTY B CYCHIJIBHOMY JKUTTiI 3yMOBJICHO THM, IIIO 32 JOITOMOTOK IHCTHTYTY IIpE.I-
CTaBHUIITBA CTBOPIOIOTHCS JOJATKOBI MOXKIIMBOCTI IS 3M1HCHEHHS MpaB 1 BUKOHAHHS O0OB’S3KIB yYaCHUKaMU
[UBIJIBHUX MPABOBIIHOCHH, 3a0€3MEUy€EThCS OUTBIN MOBHUM 3aXUCT iXHIX CY0’€KTUBHHUX NpaB, IiJIBHILYETHCS
e(heKTUBHICTh BCTAHOBJICHHS EKOHOMIYHHMX 3B’5I3KiB MiXK Cy0’€KTaMU TOCTIOIaPIOBaHHS.

AKTyaJbHICTb IIi€1 TEeMH 3yMOBIICHA MTPOBEICHHSAM B YKpaiHi CHCTEMHUX Ta €(DeKTUBHUX TPABOBHX pe-
(hopM, 1110 TPU3BOIUTH 10 HEOOXIAHOCTI MOMIUOIEHOTO AOCTIIKEHHS MPOOeM YIOCKOHAICHHS! MeXaHi3MiB pea-
Jmi3alii Ta 3aXMCTy NUBIIBHHUX TPaB Ta iHTEpeciB 0coOH, Ta (Y 3B 3Ky 3 IIUM) TIEPEOCMUCIICHHS ACSKUX ITiAXO/iB
JI0 TIPABOBOI IPUPOJIH NPEACTABHUIITBA.

AHaJi3 ocTaHHIiX crarTeii Ta mydaikanii. JlocTi/KCHHIO OKPEeMHUX MMUTaHb MPEICTABHUIITBA TPUCBS-
YEHO TMpali TaKUX BiIOMHX YKPaiHCBKHX Ta POCIHCHKUX BUEHHX-IMBUIICTIB TOPEBOJIOLIIHOIO, paasHCHKOTO
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MeTo10 CcTaTTi € TOCHIKEHHS Ta PO3KPUTTS MOHATTSA Ta BUIIB MPEICTABHUIITBA Y IUBUIBHOMY IpaBi
VYkpainn.

Buxkiaan ocHOBHOTO marepiany mociimxkenas. BinmosigHo no ct. 237 [{uBimbHOTO KOAeKCY YKpaiHu
(mami — 1K) mpeacTaBHUIITBOM € MPAaBOBITHOIICHHS, B SIKOMY OIHAa CTOpOHA (IIpeACTaBHUK) 3000B’13aHa a00 Mae
MIpaBO BYMHUTH MPABOYMH BiJl IMEHI APYroi CTOPOHH, Ky BOHa mpencTasisie [1].

[IpencTaBHHUIITBO XapaKTepU3y€eThCs MIEBHUMU O3HakaMu. 1. L{MBibHI TpaBa Ta 000B’I3KH HAJIEKATh Ol
Hil 0c00i, a 3MIICHIOIOThCS Oe3MM0CcepeTHbO 1HIIO00. 2. [IpecTaBHUK BUMHSIE TIEBHI IOPUIWYHI Tii (BYNHEHHS TiTh-
KH (paKTHYHUX (HE FOPUINYHHX ) il MPEICTAaBHUIITBOM HE OXOILTIOEThCS ). 3. IIpecTaBHUK i€ HE BiJl CBOTO iMEHI,
a Bij iMeHi iHIoi ocobu. 4. [IpeacTaBHUK /i€ TUIBKU B MEXKaxX HaJaHUX HOMy MOBHOBaXkKeHb. 5. IIpaBoBi HACTIIKK
HACTAIOTh HE IS IPE/ICTABHIKA, a U 0COOH, SIKY BiH IIPEICTaBIIsE. SIKII0 YKIIaAeHa IPEACTaBHUKOM yTro/ia CIIpH-
YHHUIIA TSI KOHTpareHTa 30UTKH, TO 3000B’S13aHOK0 CTOPOHOIO Oy/ie HE PENCTaBHUK, a 0c00a, sKa Haana Homy
MTOBHOBA)KCHHS JIJISl BYNHEHHS [IHOTO MPaBovuHy [2, ¢. 124]. 6. [IpeacTaBHUIITBO MOIIMBE JIMIIE 100 Cy0’€KTa
npasa. ToOTO TUM, KOTO MPEACTABIAIOTh, MOXKE OYTH TIJILKU 0c00a, Ka BOJIOAI€ X04a O MpaBo3AaTHICTIO. [ Ko
o010 (Gi3UYHUX 0Ci0 3TiJIHO 13 Cy9acCHO JOKTPUHOIO ITUBIIBHOTO MpaBa Il yMOBa HE M€ MPAKTHYHOTO 3HAYCH-
HsI, OCKUTBKH KO)KHA 0c00a € MPaBO3IaTHOI 3 MOMEHTY HAPOKEHHS, TO MO0 OPUINIHUX OCIO 111 0OCcTaBUHA
BiJlirpa€e BUPINIATLHY POJIb, 0O MPABO3AATHICTh OCTAHHBOT MOXKE HACTABATH JIUIIC 32 HASBHOCTI MIEBHUX YMOB,
nepeadaueHNX 3aKOHOM, a J0 TOTrO Taka 0coda He € Cy0 €KTOM IpaBa 1 He MOXke HaOyBaTu MpaBa Ta 00OB’3KH Hi
0oco0ucTo, Hi yepe3 npencraBHuka [3, c. 105].

SIKIIO pO3MISIATH IPENCTABHUIITBO SK MISUTBHICTD 31 3I1HCHEHHS TOBHOBAKEHD, MOKHA 3pOOUTH BUCHO-
BOK, III0 BHYTPIIIIHE MPABOBITHOMIECHHS HE BXOJUTH JIO CKIIAAY Ii€i MIsUTbHOCTI. AJie IPaBOBITHOUICHHS 1 HE MOXE
BXOJIWTH JI0 CKJIAJY AisUIBHOCTI — HABIAKH, JISUTBHICTh MOXKE CTAHOBUTH 3MICT MPABOBITHOIIEHHS. SIKIIO pO3IIIsi-
JIATH TPECTABHUIITBO K €JIHICTH MPABOBIAHOCHH, HEOOXITHUX 1 JOCTATHIX JUIS JOCATHEHHS METH NpeACTaBHU-
ITBa, TO BHYTPIIIHI TIPABOBITHOCHHH, HABITAKYU, BXOJATH JIO CKJIAy MPEICTaBHUIITBA, X04Ya HASIBHOCTI IbOTO Ipa-
BOBITHOIICHHSI III¢ HEIOCTATHRO JUIS JOCSTHEHHS METH IPEICTaBHUIITBA, OCKITHKY TOBHOBAYKECHHS peaizy€eThes
B CTOCYHKY JIO TpeTix ocib [4, c. 22].

[TpuXnUITEHUKY KOHIETIIi PaBOBITHOMIEHHS PO3MIAJAIOTh IPEICTABHUIITRO SIK IIPABOBIAHOMICHHS, 3Tij-
HO 3 SIKUM IIPaBOMIipHi IOPUINYHI Jii BUMHSAE 0fJHA 0Oco0a (IpeACcTaBHUK) Bifl iMEHI 1HIIOI 0CO0U (SIKY MpeacTaB-
JIS0TH), Oe3M0CepeHbO CTBOPIOIOTh, 3MIHIOIOTH a00 TIPHUITHHSIOTH JIJIl OCTAHHKLOI IIMBUILHI IIpaBa Ta 000B’SI3KU.
JlianpHICTS TPECTaBHUKA 3[IHCHIOETHCS 3TiHO 3 MMOBHOBAXKEHSIMHU 1 CTBOPIOE OE3MOcepe/iHI TPABOB1 HACIIAKU
JUTSL BU3HAYEHOT 0CO0H, SIKY TPEACTaBIISIFOTh, 10 Iependadae HassBHICTh MTPABOBIHOIICHHS 13 IPEACTaBHUIITBA, Y
MEXKaX SKOTO0 TOBHOBA)KCHHS TIPEICTABHUIITBA BUHUKAE Ta PEai3y€eThC.

[IpencTaBHUITBO Y LUBIIBHOMY IPOIECI TOMUIAETHCS HA MPEICTABHUIITBO 33 3aKOHOM, KOMEpIIiiiHe
MPEACTABHUIITBO, IPEACTABHUIITBO 32 TOBIPCHICTIO.

[TpencTaBHAIITBO 3a 3aKOHOM OOYMOBIIOETHCSI THUM, IO, 3 OJHOTO OOKY, 3aKOHOJaBCTBOM OOMEXKYETHCS
YacTHHA TPOMAJISH Ha 3JICHEHHS CBOIX MPaB 1 BUKOHAHHS 000B)SI3KiB 3 Pi3HUX 00>EKTUBHUX MpU4nH. Tak, Mao-
JITHI 1 HETTOBHOJITHI JITH, HENI€3AaTHI i1 0OMEXEHO Ji€3/1aTHI 0COOM HE MArOTh MpaBa CaMOCTIHHO po3mopsiKa-
THCS CBOIMHM MpaBaMU y NMEBHUX MPaBOBUX cuTyauisx. KpiMm Toro, 6e3BicHO BiACyTHI 0cobu Ta 0coOH, Micle Ie-
peOyBaHHS SKUX HEBiIOME, HE MOXKYTh pealli3yBaTd CBOI mpasa i JiIst 3a0e3MeveHHs IXHiX 1HTepeciB BUCTYIAOTh
YIIOBHOBQ)XCHI 3aKOHOM OCOOH.

Tak, HalOITBIIT TOMTMPEHUM BHITJKOM MTPEICTABHUIITBA 32 3aKOHOM € MPECTABHUIITBO MAJIONIITHIX 1 He-
MTOBHOJIITHIX AiTeH IXHIMH Oarbkamu. SIKIIO AUTHHA HE MOXE CaMOCTIHHO 3IiHCHIOBATH CBOI IpaBa, IIi IpaBa
3IIHUCHIOIOTH 0aThKH, OMIKYH a00 MIKIyBaIbHUK [5, . 454].

MasnosnitHi 0coOu He MalOTh ITpaBa CaMOCTIHHO YKIIaJaTH Ta MiIMUCYBaTy I0TOBOPH, B TOMY YHUCIi Y pasi
HAJIaHHS 3r0[H iXHIMU OaThkaMU (yCHHOBITIOBauaMU, OIMKYHAMK) Ha BAMHEHHS TaKUX JOroBopiB. [IpencraBHuKa-
MHU 0c¢i0, gKi He gocarmu 14-piyHoro BiKy, BianoBiaHo 10 CiMeiHOro kofekcy YKpaiHu € 0aTbKH, AKi yIpaBisiOTh
MaiHOM, HaJIC)KHUM MAaJIOIITHIA OATHHI, 0€3 CHeIlaJbHOrO Ha T€ IMOBHOBAKEHHS, TOOTO IXHI ITOBHOBA)XCHHS B
HOTapiaIbHOMY IMPOIIECi IPYHTYIOThCS 1a MOXOKCHHI JUTHHHU BiJl HUX, 3aCBIJYCHOMY OPTaHOM JICPXKABHOI pee-
CTpallii aKkTiB UBUTLHOTO cTaHy. [Ipo ¢akT aepkaBHOI peecTparllii akTa IUBUILHOTO CTaHY OpraHaMHy JepKaBHOT
peecTpaiiii akTiB UBITHPHOTO CTaHY BHJIAETHCS BIJMOBIIHE CBIIONTBO [6, ¢. 267].

[IpencraBHUKAaMU 32 32aKOHOM € TaKOX YCUHOBJIFOBaYl MaJIONITHIX 0¢i0. OOCIT NOBHOBaXXEHb YCHHOBITIO-
Baya SK 3aKOHHOTO MPEACTABHUKA TAKUH CaMHU, K 1 B 0aTbKiB IUTUHU. Pi3HUIS MK HUIMU TIOJIATAE JIUIIE B TOMY,
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III0 ITOBHOBAYXEHHSI YCHHOBIIIOBAaYa BUHUKAIOTH HE 3 MOMEHTY HAPOIUKEHHSI AUTHHH, a 3 THSI HaOyTTS pilleHHIM
CYIy TIPO YCUHOBIICHHS 3aKOHHOT CHIIH.

BonmHouac BapTo BpaxoByBaTH BiAMOBiAHI HOpMH [{uBiTbHOTO TpomecyanbHOro Konmekcey (mami — LITK)
010 HaOyTTS pilIEHHSIM CyJQy 3aKOHHOI cuid. Tak, pilleHHs cydy HaOyBae 3aKOHHOI CHJIM MICJsl 3aKiHYEHHSA
CTPOKY JIJIsl IOZAHHS alleNIANiHHOT CKaprH, SKIIO BOHA He Oyna mojana. Y pasi MoJaHHs anessImiifHoT CKaprH pi-
IICHHS, SKIIO HOT0 HEe CKACOBAaHO, HA0YBA€ 3aKOHHOI CHIIH MICIIsl PO3IVISLY CIPaBH alessIiiHIM CyIoM. PieHHs
a0o0 yxBaja anelsIiiHOro cy1y HaOyBarOTh 3aKOHHOI CHJIM 3 MOMEHTY IXHBOTO TiporoJionieHHs. Kacamilina ckapra
MOKe OyTH MoJaHa MPOTATOM IBAALATH IHIB 3 JHS HAOYTTs 3aKOHHOI CHJIM PillIeHHAM (yXBaJIOIO) aressiifHoro
cymy. OneprkaBIIH KacaliifHy cKapry, CyJJIsS-I0IO0BIIad MPOTATOM TPhOX JHIB BHUPIIIYE MUTAHHS PO BiIKPUTTS
KacalliifHOrO MPOBAPKEHHS, PO IO TOCTAHOBISIE BIAMIOBITHY YXBally, Ta 32 HasIBHOCTI KJIOMOTAaHHS OCOOH, sKa
oJiaJIa KacaliifHy cKapry, y pa3i HeoOXiIHOCTI — ITpO 3yNMHEHHsI BUKOHAHHS pillieHHs (YXBasu) cyny [S].

UuHHE 3aKOHOJJaBCTBO Tependayae, 1o HEMOBHONITHI 0COOU BikoM Bif 14 10 18 pokiB MOXYTh CaMOCTiHi-
HO TianucyBaTy npaBounHu. OqHAK, HE3BaXKAI0UX Ha I1e, BOHH MAIOTh YKJIAJAaTH IPaBOYMHE TUTBKH Y pa3i HalaH-
Hs MIUCbMOBOT HOTapiaJIbHO MOCBIIYEHOT 3roAu 0aThKiB (YCHHOBIIIOBAYiB, MKITyBAIBHUKA), @ TAKOXK JI03BOJTY Opra-
HYy OITIKH Ta MKIyBaHHA [7, ¢. 261]. Bigmosigao 1o c1. 58 11K omika BCTaHOBIIOETHCS HAJT MAJIONITHIMU 0co0aMH,
sIKi TI030aBJIeHI 0aTHKIBCHKOTO MIKITyBaHHS, Ta (Di3UIHUME 0c0o0aMu, sIKi BU3HaHI Heie3qaTHUMHU. [IpaBodurHM Bij
iMeH1 HeJlie31aTHOT 0coOM Ta B 11 iHTepecax BUMHAE OMiKyH. BiamosigHo 1o ct. 60 LIK omikyHa Hax oco6or0, 1o
BHU3HAHA HEJ1€31aTHOIO, Mpu3Hayae cyl. OmiKyH HaJl MaJONMITHIMU AiThbMU NPU3HAYAE€THCS a00 3a PIlLIEHHIM CYay,
a0o0 3a pINICHHSM OpTaHiB OIIKH 1 TiKITyBaHHS [1].

3rigHo 3 LK, cyn npu3Hayae onikyHa y BUIAJIKY, SKIIO MiJ Yyac po3nIALy CyAOM iHIIOI cripaBu Oyio BU-
SIBJICHO, [0 JUTHHA T030aBiieHa O0aThKIBCHKOTO MKITyBaHHA. 3TiHO 31 cT. 65 11K, 10 nmpu3HaYeHHs OMmiKyHa IIi
(yHKUIi BUKOHY€ OpraH OIMIKH 1 MiKiIyBaHHS. Takox iX MOxke 311HCHIOBAaTH ClIeLialbHUN 3aKaj], Y SIKOMY Iepe-
OyBae TUTHHA. 3alIe)KHO BiJl OOCTaBHH ITiICTABAMH IS TIPEACTaBHUIITBA TaKO1 0COOM B HOTapiaJbHOMY IMpOIeci
OyayTh pillIeHHs Cy[y Ta pillIeHHs OpTraHy OMIKH i MiKITyBaHHS.

BiTun3HsHOMY 3aKOHOJABCTBY HE BiJIoMa KOHCTPYKIIisI «CITIBOIMKYHCTBa» HaJ HEIIE3MaTHOI 0CO0O0.
AJie y pa3i HasBHOCTI Yy MiIOMIYHOTO MaifHa 103a MeXaMH HOro MiCIlsl IPOXKHBAaHHS BCTAHOBIIIOETHCS OIiKa HAJl
MaiHOM 3a MicIleM HOoro 3HaxO/KEeHHs. 3TiJHO 31 3MICTOM YHHHHX HOPM MOJKJIMBE MPU3HAYCHHS JBOX 1 OlIbIIE
OMIKYHIB HaJ MaifHOM Oe3BiCHO BiJICYTHBOI 0COOH, SIKIIIO0 MaiHO, sike 1l HaJIeXKNUTh, 3HAXOAUTHCS B PI3HUX Hace-
JICHUX ITyHKTaX, OCKIJIBKH OITiKa HaJl MAiHOM BCTAHOBIIOETHCS 32 MiCIIEM HOTO 3HAXOMKEHHS. Y IIbOMY BHIIAJKY
KOKEH 3 OIIKYHIiB OyJie MPECTaBHIUKOM 32 MIPU3HAYCHHAM. 3a3HAYMMO, IO «CIIBIPEACTABHUIITBO» Y TAKOMY pa3i
Oyze e 3a HeoOXiTHOCTI CIUTFHUX JTiH.

Onmika Ta MiKJyBaHHS BCTAHOBIIOIOTHCS 200 CyoM, a0 OpraHoM OIIKH Ta MiKITyBaHH:, TOMY BiJIIIOBiIHU-
MH JOKyMEHTaMH, SKi BA3HAYAIOTh CTaTyC OMiKyHa Ta MIKIyBaJIbHUKA, OyIyTh a00 pilieHHs cyay abo oCcTaHOBa
Oprasy omiku Ta mikiayBaHHA [8, ¢. 191].

3riJJHO 3 YNHHHUM 3aKOHOIABCTBOM B YKpaiHi iCHY€ Taka ()opMa BIAIITYBaHHS JITEH-CHPIT Ta NiTeH, 1mo-
30aBIeHUX OATHKIBCHKOTO MIKITYBAaHHS, SIK MATPOHAT, IO MOJNATa€ Y BUXOBAHHI JUTHHU J0 JOCATHEHHS HEIO I10-
BHOIIITTSI B CIM’1 MaTpOHATHOTO BUXOBATEJNA 3a TUIATY 1 3MIMCHIOETHCS HA IMIJICTaBl JOTOBOPY, SKUH YKIIaAa€Th-
Csl MK OpPraHOM OIIIKH 1 MIKITyBaHHS Ta MAaTPOHATHUM BHXOBaTejeM. BilIIOBIIHO 10 YMHHOTO 3aKOHONABCTBA, B
VYkpaiHi icHye J1Bi (OpMH MaTpoHATy: MPUHOMHA CiM’SI 1 TUTAYNH OynuHOK. JIOKyMeHTaMu, IO MiITBEPIKYIOTh
MMOBHOBAKEHHS TAKHUX MPEICTaBHUKIB, BU3Ha4YeHI y moctanoBax Kabinety MinictpiB Ykpainu «lIpo 3aTBepmxeH-
Hs [TonoxkeHHs nipo nipuiioMHy ciM’o» [9], «IIpo 3arBepmkenns [lomoxeHHs Mpo AUTSYUN OYITUHOK CIMEHHOTO
tuny» Big 26.04. 2002 poxky [10].

[lincraBoro asi BUHUKHEHHS KOMEPIIIHOTO MPEICTAaBHUIITBA MOXKe OyTH IMBUILHO-TIPABOBUI JIOTOBIp,
YKJIQJICHUH MK TiIIPUEMIIEM, SIKUH BUCTYIIA€ 0CO00I0, SIKY MPEACTABISIIOTH, 1 KOMEPIIITHUM MPEJCTABHIKOM.

JloroBip KoMepIiHOTO MPEJCTABHUIITBA Mae OyTH YKIIQJCHUH y THCBMOBIH (opmi, a HOro moioxeH-
HSl MAIOTh BU3HAYATH KOMILICKC MOBHOBAXXCHb KOMEPIIIIHOTO MPEACTABHUKA. SIKIIIO JOTOBip HE MICTUTH YiTKOTO
MepemiKy 1 3MICTOBHOI BU3HAYEHOCTI IIOBHOBaYXXCHb KOMEPIIIHOTO MPEICTaBHUKA, IXHii 00CIT BU3ZHAYAETHCS T10-
JIOKEHHSAMHU HaJaHoi oMy goBipeHocTi [12, c¢. 200]. Komepuilinuii npenctaBHUK — 11e 0co0a, sfKa MOCTIHHO Ta
CaMOCTIHHO BHUCTYITA€ BiJl iIMEHI MiMPUEMIIIB Y MPOLIEC] YKIaIeHHS HUMH JIOTOBOPIB Y cepi MiANMPUEMHUIIBKOT
nisbHOCTI (4. 1 ct. 243 LK), [IpenctaBHUITBO Oyle MaTH XapakTep KOMEPLIiHHOro JIMIIe Y BUMAIKaX, KOJIH KO-
MEPIHHUHT MPEICTABHUK 3aMA€EThCSl BKA3aHOIO JIiSUTBHICTIO MIOCTIIHO Ta CAMOCTIHHO, 1 1151 IISUTBHICTH € ONTHIETO 13
(hopm 3xaiiicHeHHs mianpueMHUITBA. KoMepuitHUMHU MpeICTABHUKAMUA MOXYTh OyTH IOpUANYHI 0COOU, CTBOPEHI
Yy BCTAaHOBIICHOMY 3aKOHOM IOPSIKY, 200 (pi3udHI 0COOH-TIiAIPHEMIII.
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Komepmiiinuii mpecTaBHAK Ma€e IPaBo OXHOYACHO MPEICTABISATH JBi CTOPOHH y JOTOBOPI, SAKIIO HA IIE €
iXHS 3rofia, a TAKOXK, AKIIO Taka MOXIUBICTh MependadyeHa 3aKOHOM. Y BHIAJKaX OIHOYACHOTO MPEICTABHUIITBA
PI3HUX CTOPIH y TOTOBOPI KOMEPLIHHUI MPENCTaBHUK Ma€ MPaBO BUMAaraTd BUILIATA BUHATOPOAH, PO3MIpP SKOT
BU3HAYAETHCS MOJIOKEHHSIMH JIOTOBOPY MiXK HUM Ta 0c000I0, Ky BiH mpeacTapise. KpiM BUIIaTH BUHATOPOIH,
KOMEPIIHHUH MPEICTABHUK MA€E NIPaBO Ha BiJIIIKOyBaHHS BUTPAT, SKi BiH 3[1HCHHB IIi/1 YaC BUKOHAHHS JIOPyYeH-
Hs1, 200 30uTKiB [13, c. 149].

He nmormyckaeThest 3IHCHEHHS KOMEPIITHUM TPEJICTaBHUKOM BiJl iMEHI 0COOH, SIKY BiH IPEICTaBIIsIE, Ipa-
BOYHMHIB, KOTPi CTOCYIOThCS Horo ocoducto. KomepuiitHuii npeacTaBHUK 3000B’ 13aHUH TpUMaTH B TAEMHHLII BiJ10-
MOCTI, sIKi HOMy BiJIOMi IIPO TaKi MPaBOYMHHU, HE TUTBKH HA MOMEHT IXHBOTO YKJIaJeHHs 1 3[iHCHEeHHs, a i Mmicis
BUKOHAHHS TOPYYEHHS, sIKe oMy nanu. BiqHOCHHM KOMEpLiHHOTO MPEACTABHUIITBA OB’ sI3aHi 3 IOTOBOPAMH JI0-
PYYEHHS, KOMICii, areHTCHKHUMH Ta JUJICPChKUMU paBourHaMu. OTHaK 0c00a, sSKa X04 1 Jli€ B Uy)KUX 1HTepecax,
ajie BiJl BIIACHOTO 1IMEHi (areHT, KOMiCiOHep), a TaKOK 0c00a, yIOBHOBaYKEHA Ha BEJICHHA NIEPErOBOPIB II0JI0 MOXK-
JMBUX y Mail0yTHROMY ITPaBOYMHIB (TIOCEPETHHUK), He € TpeacTaBHuKamu [11, c. 207].

Haii6inp1 nomupeHuM BUIMAIKOM IPEeACTaBHUITBA € IPEICTAaBHUIITBO 3a IOBipeHiCcTI0. BiamoBiaHo 10 u.
1 ct. 244 11K npencTaBHUIITBO, SIKE TPYHTYETHCS Ha JIOTOBOP1, MOXKE 3/IIHICHIOBATHCS 3 JIOBipeHicTio. JloroBopamu,
Ha SKUX TPYHTYETHCS MPEICTABHUITBO, € JOTOBOPH, IPEIMETOM SKHUX € IPABOYMH, SKUH BYNHHUB IPEICTABHUK
BiJl IMEHI Ta B iHTepecax JOBIPUTEIS — CTOPOHH JIOTOBOPY. [0 TakuX IOTOBOPIB HaJEKaTh JOTOBOPH JIOPYUYCHHS,
PO CIIbHY JiSUTbHICTh, ar€HTChKA YTO/1a, B SIKUX Ma€ MICTUTHCA BKa3iBKa Ha 000B 130K TOBIpUTENsl BUJATH JIOBi-
pEHICTh TpecTaBHUKY. [IpaBounHH, epedaveHi ToroBopoM, BUNHEHI IIPEACTaABHUKOM 0e3 IOBIPEHOCTI, BUIaHOT
JIOBIpHUTEIIEM, MAIOTh BU3HABATHCS BYMHEHHMH HEYHNOBHOBAXKEHOIO 0C00010. B MOBipeHOCTI MOps] i3 3araibHu-
MU BUMOTaMH HIONO ii 3MiCTy Ma€ MICTHUTHCS NOCHJIAHHS Ha JIOTOBIp, Ha SKOMY I'PYHTYEThCS Taka JOBIpEHICTH
[14,c. 312].

BimnosimHo mo 4. 2 cr. 244 [IK mpeacTaBHHITBO 32 OBIPEHICTIO MOXKE TPYHTYBATHCS Ha aKTi OpraHy
OpuanYHOI 0ocoOu. Take MpenCTaBHUIITBO BUHUKAE, HAIPUKIIA, Y PE3Y/IbTaTi BUIAHHI BUKOHABYUM 200 KOMIIE-
TEHTHUM OPTaHOM IOPUANYHOI 0COOH akTa (Haka3y, pO3MOPAKEHHS) PO MPU3HAYECHHS IpaliBHUKA Ha TOCaIY,
MOBYA3aHy 31 3A1MCHEHHIM NPeACTaBHULBKUX (YHKLIN, 30KpeMa 3 yKJIaZeHHs yrod. BingnosigHo 1o 4. 3 ct. 244
LIK moBipeHiCTh € MUCHMOBUAM JJOKYMEHTOM, IO BUIAETHCS OHIEI0 0COOOF0 1HIIIIH 0c001 IS IPECTABHUIITBA TIe-
pen Tpetimu ocobamu. J[oBipeHICTh — 1€ OTHOCTOPOHHIH TPaBOYMH 1, BiJIOBIAHO, BiH Ma€ BiNIOBIAaTH BUMOTaM,
YCTaHOBJICHUM JUIsI BCIX TakuX mpaBoumHiB y 4. 3 cT. 202 1IK. Tomy ii BHgaua He BUMarae 3roJu MpeJCTaBHUKA, a
MPUKAHATTS JOBipeHOCTI a00 BiIMOBA Bij HEi € MpaBoM MpeAcTaBHUKA. JJOBIpeHICTh agpecoBaHa TPeTiM ocodaM i
3aCBiTUy€ TOBHOBA)KEHHS MTPEJICTABHUKA TIepel TpeTiMu ocodamMu. JloBipeHicTh MOXke OyTH BUJIaHA HA iM>SI OIHI€T
ocobu abo eKiITbKOX 0ci0. Sk 0c0o0a, SIKY MPEACTABIISIOTH, MOXKE BUCTYIIATH O/fHA a00 JIEKUTbKa 0Ci0. 3MICT JI0Bi-
PEHOCTI BU3HAYAETHCSI MEKaMH TIPABO3/IaTHOCTI 0COOH, SIKY MPEICTABIISAIOTh. 3a3BHUaii JOBIPEHICTH MOYKE BH/1aBa-
THUCS TUIBKY J1€3AaTHUMU TpoMaisiHaMu. HenmoBHOMITHI rpOMa s iHI MOXYTh CaMOCTII{HO BHIaBaTH AOBIPEHOCTI B
00cs131 TUX TIPaB, SIKi BOHH MOXYTh 3/I1HCHIOBATH CaMOCTiiHO. J[oOBipeHiCTh OpuANYHii 0c00i MOxe OyTH BUaHA
TUTBKH Ha YKIIAJICHHS MPAaBOYMHIB, 0 HE CYIepedaTh ii CTaTyTOBi (IOJOKEHHIO) a00 3aralbHOMY MOJOKECHHIO
PO OpraHi3aIiio 1poro BULy [5, c. 191].

JoBipeHICTh MpemsIBIAETbCA TPETii 0C001 caMHUM MpPEICTaBHUKOM a00 HANpaBISIETBCS 0CO0O0I0, SKY
MIPEJICTABISAIOTH, Oe3M0CcepeIHbO TPETilt 0co0i. B ocTaHHROMY BUIAIKy OBIPEHICTh HANPABISETHCS TPETiI 0c00i
0e3 HaJaHHS TPENCTaBHUKY 1 B 11 3MicTi MO)ke OyTH BKa3aHO KOHKPETHY TPETIO 0CO0Y, 3 SIKOIO MPEICTABHUK Ma€e
BUYMHHUTH IIPABOYHH.

3a3Buyail TOBIpeHICTh Ma€ OyTH BUMHEHA B IIPOCTIii MUCHMOBIH (pOpMi, 1110 BUILUIUBAE 3 BUSHAYEHHS JI0Bi-
peHOCTI, 3aKpirmIeHoro B 4. 3 cT. 244 1[K. JloBipeHicTh Ha YKJIaJICHHS IPaBOYUHIB, 0 TIOTPEOYIOTh HOTApialbHOT
¢dbopmu (HampuUKIa, JOBIPEHICTh HA KYIIBIIO-MPOAaX OyIHWHKY), Mae OyTH HOTapiaJbHO MOCBiT4YEHA, OCKUIBKU
¢dbopma JJoBipeHOCTI Mae BiAMOBiAaTH (opMi, B SKiil BIIMOBIIHO JIO0 3aKOHY Ma€ BUYMHSATHUCS MpaBourH (4. 1 cT. 245
LK).

JloBipeHICTh, 110 BUIAETHCS B MOPSAAKY TEpeIOpyUYSHHS, iIJIsIrae HoTapialbHOMY ITOCBIIUEHHIO, He3a-
JIEXKHO BiJ| TOTO, B SIKii (hOpMi BUMHSIIACS JOBipeHICTh. Lle mpaBumiio He 3aCTOCOBYETHCS IO TIEPEIOPYICHHS T10-
BHOBXEHb, 1110 IPYHTYIOThCS Ha JIOBIPEHOCTSX, HaBeACHUX Yy 4. 4 cT. 245 1[K. JloBipeHicTh 000B>SI3KOBO TOBHHHA
MaTu CTPOKOBHH xapaktep. JJOBipeHICTh € AIMCHOIO MPOTArOM BCTAHOBJIEHOTO B Hill CTPOKY. SIKIIO CTPOK TOBi-
PEHOCTI He BCTAHOBIICHHMIA, BOHA 30epirae YNHHICTh /10 MpunuHeHHs i1 mii (4. 1 ct. 247 [IK) [14, c. 316]. Ctpok
JIOBIPEHOCTI, BU/IAHOI B MOPSJKY IEPEIOPYUCHHS, HE MOXE TEPEBHIIYBATH CTPOKY OCHOBHOI JTOBIpEHOCTI, Ha
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

MIPEJICTABHMIITBA B MOPSIKY NiepenopydeHus (4. 2 ct. 247 11K). JloBipeHicTb, B siKili He BKa3aHa jata il BAMHEHHS,
€ "HikaemHoro (4. 3 ct. 247 11K). [lara BunHEHHS JIOBIPEHOCTI Ma€ BKa3yBaTUCS TIPOITUCOM.

BucHoBKkH. B 00’€KTHBHOMY 3Ha4Y€HHI «IPAaBO IMPEJICTABHUIITBAY» TPAKTYEThCS SIK MPABOBUN IHCTHUTYT,
TOOTO CYKYIHICTb NMPaBOBUX HOPM, IIO PETYIIOIOTH NisIbHICTH OfHIET 0coOu (IpeacTaBHUKA) BiJ IMEHI 1HIIOI
oco0w, Ky BiH TpeicTaBisie. Y cy0’eKTHBHOMY 3HAU€HHI «IPaBO MPEACTABHUIITBA» € OPUIHMIHOI0 MOMKIIUBICTIO
JUTSI IPEJICTAaBHUKA JIISITH BiJ] IMEHI 0COOH, SIKY BiH MPEACTABIISE, 3 0€3M0CEPETHIMU FOPUTUIHIUMHE HACITITKAMH JIJIS
octaHHbOI. «IIpaBo mpencTaBHUIITBAY (200 «IIPABO Ha MPEACTABHUIITBO») y Cy0’€KTUBHOMY 3HAYCHHI 330BHI BH-
CTyTIa€ SIK MOBHOBAXXCHHS MPEJCTABHUKA JiATH BiJl iMEHI 0CcOOH, SIKY BiH mpezcTaBisie. [IpeacTaBHAIITBO 3a 3aK0-
HOM € BHJIOM 000B’SI3KOBOTO MTPEJICTABHUIITBA, 110 3yMOBIIIOE HOTO XapaKTEePHI pHCH Ta crenudigyHi 0coOIUBOCTI.
3akoHHE MPEICTABHUIITBO XapaKTePU3YeE, MEePEAyCiM, CIIPIMOBAHICTh Ha 3aXHCT y Taly3i MaTepialbHUX Ta IpO-
[ecyaabHHUX BiIHOCHH IPaB Ta iHTEpeCiB 0Ci0, sKi Y 3B’A3KY 3 MAJIOJITCTBOM, HEIOYMCTBOM a00 TYIICBHOIO XBO-
po06ot0, He MOXKYTh MIKITyBaTucs mpo cede cami. KoMepuiiHOTo MpecTaBHUNTBA SIK TPABOBIAHONICHHS, B IKOMY
OJTHa CTOPOHA (KOMEPIIIMHUH MPECTaBHUK — i3uvHA 0co0a-ImiIpreMenb a0 I0pHInIHa 0c00a, SKa € Cy0’ €KTOM
MiAIPUEMHUALIBKOL iJIBHOCT) 3000B’°s13aHa BUMHATH MPABOYMHU Y chepi MANPHEMHHUIBKOI TisSUIBHOCTI Bif iMe-
Hi JIpyroi cTopoHU (0COOH, SKY MPEIACTABISAIOTh — (PI3UIHOT 0COOH-TIATIPHEMIIS a00 FOPUINIHOI 0COOH, sSIKa €
Cy0’€KTOM MiJIPUEMHHILIBKOT AISTBHOCTI), @ TAKOXK 3A1HCHIOBATH HEOOXiAHI rOpuAnYHi aii Ta (abo) moB’g3aHi 3
HUMU (QaKTHYHI [T, a pyra CTOpOHA 3000B’s3aHa BUTUIATUTH 32 HaJIaH1 MIOCIYTH MIEBHY TPOIIOBY CyMY.
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