LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

DOI:
VIIK 347.624

Baoum Cemenenxo,
acnipanm puoOUYHO20 Paxyivmemy
Tepnoninbcbko2o HAYIOHATILHO20
E€KOHOMIYHO020 YHIgepcumemy

ORCID: http://orcid.org/0000-0003-0835-4084

OCOBJIMBOCTI IPABOBOI OXOPOHU MY3UYHUX TBOPIB,
CIIEINAJIBHO CTBOPEHUX JJIS1 AYAIOBI3YAJIBHOI'O TBOPY:
HAIIOHAJIBHA TA IHO3EMHA ITPAKTUKA

Cmammsi npucesuena 0coonu8oCmsim npasosoi OXOPOHU My3UUHUX MBEOPIB, AKI YU CneyiaibHO CMEopeHi s
ay0iogizyanvbHo2o meopy. 30Kkpema, NOPIGHSAHO HAYIOHANbHY MA IHO3EMHY NPAKMUKY, 8USHAYEHO HEOONIKU NPAB0802o
PecyIo8antsi ma 3anpoOnoH08AHO HANPAMKU 1020 600CKOHALEHHS.

Brazano, wo po3sumox puHkoBux eKOHOMIYHUX 8IOHOCUH, BUHUKHEHHS CYD)EKMIB 20CN00apIO6anis, sKi 30iti-
CHIOIOMb NIONPUEMHUYBKY OISIbHICMb, NPU3EEaU 00 3MIHU CIamycy 00)EKmie IHMeNeKmyaibHOl 61ACHOCHI, 30KpemMa
ay0iogizyanbHux meopis. Y moil uac sax KiHoGUPOOHUYME0, KIHONPOKAam, meiedisiibHICMb 8Jice He € MOHONOMIEI 0ep-
JCasl, GIACHUKU NPAs HA ayOiogi3yanbHi MEopU OMPUMATU PEalbHy MOJNCIUGICMb BUKOPUCOBY8AMU C8OT NPABa 5K
mosap 3 memor ompumants npudymky. Ilpasoese pe2yno8anis 6iOHOCUH, NOBIAZAHUX 31 CMBOPEHHAM MA GUKOPUCMAH-
HAM ayOiosi3yanbHUX meopis, Cymmeso 6i0cmac 6i0 PIGHs MEXHON02IYHO20 PO3GUMKY HA CYYACHOMY emani, a 8i0omax
came meopui NPAYIGHUKY MAOMb CIMAMU IHIYIAMOPamMu HeoOXIOHUX 3MIH 00 3aKOHO0A6CMEA.

Knrouoei cnosa: asmopcuoke npaso, my3uunuil meip, ayoiogizyaibHull meip, asmop, cyo €KmueHi npasa.

Cemenenxo B.

Ocobennocmu npasoeoil OXpanvl My3vlKaabHble HPOU3BEOCHUSl, CHEUUATILHO CO30AHHbLE 01 AYOUOBU3YATIb-
HO20 NPOU38e0eHUsl: HAYUOHALHOU U UHOCMPAHHOI NPAKMUKU

Cmamwst nOCcssieHa 0CoOeHHOCAM NPABOBOL OXPAHBL MY3bIKAIbHbIX NPOU3EEOEHUT, KOMOpble ObLIu Chneyu-
AbHO CO30aHbl 05l AYOUOBU3VATLHO20 NPouseedenus. B uacmnocmu, npuzeedeno cpasHeHue HayuoHAIbHOU U 3apy-
0edICHOTI NPAKMuUKU, OnpedereHbl HeOOCMAMKU NPABOBO20 PE2YIUPOGAHUSL U NPEOTONCEHbL HANPABILEHUS. €20 COBEPULECH-
CIMBOBAHUAL.

Aemopom yKazvleaemcs, Ymo pazeumue PblHOUYHbIX IKOHOMUYECKUX OMHOUEHUL, NOSI8LEHUe XO3SUCTEYIOUUX
CYOBLEKMO8, 0CYUeCmEISIIOUUX NPEONPUHUMAMENbCKYIO OesiMelbHOCHb, NPUGETU K UMEHEHUI0 CIanmyca 00beKmos
UHMENLIEKMYAIbHOU COOCMBEHHOCMU U, 8 YACMHOCHU, AYOUOBU3YATIbHBIX NPOU36eOeHUl. B mo epeMs Kak KUHOnpo-
U3600CMB0, KUHONPOKANM, MeNedesimelbHOCHbIO nepecmanu Ovlmbs MOHONOAUEU 20CY0apCmea, y 61a0elbyes npas Ha
ayouo8U3yaibHble NPOU3EEOeHUsl NOSBUNACH PEeANbHAsL 03MONCHOCHb UCHONBb306AHUSL CEOUX NPAB 8 KAYecmee moea-
pa, ¢ yenvio nonyuenust npubsiiu. Ilpagosoe pezynuposanue OMHOUEHUL, CEI3AHHBIX C CO30AHUEM U UCTONb308AHUEM
ayOUOBU3YATLHBIX NPOU3BEOCHUN, CYUIECIBEHHO OMCAEm OM YPOGHSL MEXHOL02UYEeCKO20 PA3GUMUSL HA COBPEMEHHOM
amane, a NOIMOMY UMEHHO MEOPHECKUE PAOOMHUKY OONICHbI CHIAMb UHULUAMOPAMU HEOOXOOUMBIX UBMEHEHUL 8 3a-
KOHOOamenbCmeo.

Kniouesvie cnosa: asmopcroe npago, My3vlKaibHOEe NPou3eedeHue, ayouosu3yaibHoe npou3eedeHue, agmop,
cybvbekmughble npasa.

Semenenko V.

Features of legal protection of musical works specially created for an audiovisual work: national and foreign
practice

The article is devoted to the peculiarities of the legal protection of musical works, which were specially created
for an audiovisual work. In particular, the national and foreign practice is compared, the shortcomings of the legal
regulation are identified and the directions of its improvement are suggested.

The author points out that while film production, film distribution, and television ceased to be a state monopoly,
holders of rights to audiovisual works have a real opportunity to use their rights as a commodity for profit. The legal
regulation of relations related to the creation and use of audiovisual works lags significantly behind the level of
technological development at the present stage, and therefore it is the creative workers must initiate the necessary
changes to the legislation.
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The features inherent in a musical work are: internal completeness, individualization of form and content,
fixation of the musical notation, which allows for the possibility of executive interpretation. The basic elements of such
a work are harmony, melody and rhythm. However, it is believed that the main element in determining copyright is the
melody, because it is impossible to obtain exclusive rights to harmony or rhythm.

It was found that if musical work was specially created for an audiovisual work and unless otherwise provided
by contract, the author of the work (he is one of the authors of the audiovisual work, but he is not considered a co-
author). Even if the author has transferred the property rights of the organization producing the audiovisual work or
producer, he still has the right to object to the performance of the work in the case of its separate public performance,
ie the author of such a piece of music reserves the right to prevent misuse of his work.

1t is important that the inclusion of a piece of musical work in the audiovisual work is its use. Therefore, the
organization producing the audiovisual work or the producer must obtain permission to use the musical work from the
copyright holder (synchronization right) and, in some cases, from copyright holders in the field of related rights (so-
called master license) or acquire these rights under contract on the transfer of exclusive intellectual property rights or
on the basis of law.

Keywords: copyright, musical work, audiovisual work, author, subjective rights.

IMocTanoBKa nmpodiaeMu. AyaioBiyallbHi TBOPH 3 KYJIBTYPHOI Ta €KOHOMIYHOI TOUOK 30pY € OJHI€I0 i3
HaWBaXJIMBIIINX KaTeropii 00’ €KTiB aBTOPCHKUX IPaB, sKa 3aiiMae TOMiHAHTHE MicClle Ha Cy4YaCHOMY PUHKY aB-
TOPCBKHX TpaB. TeXHIYHUI PO3BUTOK CTBOPIOE BCE OLIBIIE MEPESAYMOB AJIs OMYJSIPHOCTI ayAioBi3yalbHOI MPo-
IYKIIi1, ¥ T. 4. XyIOXKHI Ta TeNeBi3iliH1 (ibMH, My3UUHI Ta peKJIaMHI BiJICOPOJIUKH, Cepiay 1 1HII BUIU TBOPIB,
3aCHOBAHUX Ha CTBOPEHHI e(PeKTy pyxoMHuX 300pakeHb, Ki MOXKYTh OyTH OXapaKTepH30BaHi SK aylioBi3yasbHi
TBOpH.

IIpouec ¢popmyBaHHs aBTOPCHKOrO MpaBa Ha ayJioBi3yalbHUH TBip NPOMIIOB ckiIanHuil nuiax. Cporoasi
MU 06a4nMo, IO aylioBi3yallbHI TBOPH — II€ CBOEPITHUM, HOBHI OPUTIHAJIBHHUNA 00’ €KT, 110 BOJIOJIE€ HEOMHOPII-
HICTIO CKJIaJly aBTOpiB Ta iHIIMX 0cCi0, ki OepyTh y4acTh y HOro CTBOPEHHI, a TaKOXK 031440 CaMOCTIHHUX
PE3yNBTaTiB IHTEJICKTYaIbHOT NisITLHOCTI B CBOEMY CKJIaJIi, B T. 4. 4acTO JIO CKJIay aylioBi3yalbHOTO TBOPY BXO-
JATh My3U4Hi TBOpU. LluMH 0COOIMBOCTAMU BiApPi3HIETHCS ayAi0Bi3yadbHUI TBip BiJ OLIBIIOCTI IHIIMX 00>EKTIB
aBTOPCHKOTO IPaBa, IO JIa€ 3MOTY BiJTHECTH MOTO JI0 HAHOUIBII CKJIQJHOTO 00>€EKTa aBTOPCHKOTO TpaBa 3 TOUKH
30py MOTO CTBOPEHHS 1 BUKOPHCTAHHSI.

Bapro 3a3HaunTH, 0 MPaBOBE PETYNIOBAHHS BiIHOCHH, IIOB)SI3aHUX 31 CTBOPEHHAM Ta BUKOPHCTAHHSIM
ayJioBi3yalbHUX TBOPIB, CYTTEBO BIICTA€ BiJ PiBHSA TEXHOJOTIYHOTO PO3BUTKY Ha cydacHoMy etari. ChOroasi
Ba)XKKO YSIBUTH Hac 0€3 ay/IioBi3yaIbHOT KyJIBTYPH, SIKa cTaja HEBII»E€MHOI YaCTHHOIO MHUCTEITBA, YHIBEPCATbHIM
KOMYHIKaTopoM Ta 3ac000M OCBITHBOT isIbHOCTI. CyTTEBI 3MiHHM Mij BIUIMBOM OypXJIMBOTO MPOILIECY OHOBJICHHS
TEXHOJIOTIH MPHU3BOAATEH IO MAcOBOI MOMyJsipu3alii cheprn My3udHOI KylIbTypu. BKIIIOUEHHS MYy3W9IHOTO TBOPY
JI0 CKJIaAy ayAiOBi3yalIbHOTO TBOPY € HOro BUKOPHCTaHHIM, a OTXKE, OpraHizallis, 1o BUPOOIsiE aylioBi3yalbHHMA
TBip, a00 Mpoarocep MOBHHEH OTPUMATH JIO3BLI (JIICH31I0) HA BUKOPHCTAHHS MY3HYHOTO TBOPY BiJ| IIpaBOBJIAC-
HUKa, @ B OKPEeMHUX BUIMAJKax — 1 Bi MPaBOBJIACHUKIB y cdepi CyMDKHHUX MpaB abo HaOyTH Il IpaBa Ha MiAcCTaBi
JIOTOBOPY YH HAa Ti/ICTaBi 3aKOHY.

AHaJi3 ocTaHHIX HoCTimxkeHb Ta myOmikamiii. J[esKki acriekTd IUBILILHO-TIPABOBUX BIHOCHH IIOJI0
CTBOPCHHS Ta BUKOPHCTAHHS ayliOBi3yajbHOTO TBOPY PO3MISHYTO y mpaisx yuenux: B. 1. Bopucoroi, A. O. Kot-
nspa, O. Jlyouyk, O. I1. Opmtok, C. B. [Tununenko, C. A. Yepnuiesoi, A. C. Ltedan, O. C. SBopcbkoi Ta iH. [1u-
TaHHS My3HYHHX TBOPIB SIK 00’ €KTiB aBTOPCHKOTO MpaBa YaCTKOBOTO JA0CHiKyBanu Haykosii: I. M. ['paGoBcrka,
O. B Xuninkoga, I1. A. Kanennuenko, K. 3epoB Ta in. BogHouac ManoociiKeHo0 Bee 111e € MpodiieMa OXOpOHHU
MY3UYHOTO TBOPY, 10 OYB CIIeiaJbHO CTBOPEHHH IS ay/lioBi3yalbHOTO TBOPY. Lle 3yMOBIIIOE aKTyalbHICTh TEMH
Ta HEOOXIIHICTh 11 JeTaTbHOrO TOCIHIKEHHS.

MeTa aocaiIkeHHs — aHaII3 0COOIMBOCTEH MPaBOBOI OXOPOHW MY3WUYHHX TBOPIB, 110 OYJIM CTBOPEHI
JUTSL ay/liOBI3yaJIbHOTO TBOPY, MOPIBHATY HALIOHAJBHY Ta IHO3EMHY MPAKTUKY, BU3HAYUTH HENOJIKH MPABOBOTO
PETYIIIOBAaHHS IIHOTO MUTAHHS Ta HAPSIMKH HOTO BJJOCKOHAJICHHS.

BukJiax 0cHOBHOT0 MaTtepiaJy Aoc/igkeHHs. CTBOpEHHs ayli0Bi3yaJlbHOTO TBOPY € O€AHAHHSIM TBOP-
4oi mpani W manpueMHUIBKOT JisutbHOCTI. Llei mporec BUMarae BiJIMOBIIHOTO MPABOBOTO PETYIIOBAHHS, IO
JIaCTh 3MOTY TapaHTyBaTH CTaOIbHICTh 00OPOTY MpaB Ha ayioBi3yanbHi TBOpU. CTBOPEHHS TaKUX TBOPIB IPYHTY-
€ThCsl HA BUKOPUCTaHHI Pe3yJIbTaTiB TBOPYOI NisTIBHOCTI BEJTMKOTO KOJIa aBTOPIB 1 TOHECEHHI 3HAYHUX (DIHAHCOBUX
BuTpar. ToMmy Ha Cy4acHOMY PiBHI TEXHOJOTTYHOTO PO3BUTKY BHHHUKAE JIBI TPYIIH OCHOBHUX IIPABOBUX MPOOIEM Y
it cepi. [Tepia rpyma — noB’s3aHa 3 NOCTIHHUM 301IBIIICHHSM KiJILKOCTI aBTOPIB Ta IMPABOBIACHUKIB, PE3yIIbTa-
TH TBOPYOI Tpalli IKUX MOXKYTh BUKOPHCTOBYBATHCH B ay/li0BI3yaIbHUI TBIip (K TBOPH, IIO CTBOPEHI JI0 MOYATKY
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poOOTH, TaK 1 TBOPH, IO CIIEI[IAIEHO CTBOPIOIOTHCS ISl BKIIOUSHHS B IIeH ay/ioBi3yasbHUH TBip). ChOTONMHI BU-
SIBIISIFOTHCS 3aTpeOyBaHi Taki 00>EKTH aBTOPCHKUX MPaB: My3W4Hi TBOPH, KOMIT IOTEPHI IPOTPaMHu ik CTBOPEHHS
cneredeKTiB, CHCTEMH 00pOOKH 3BYKY Ta 300paKeHHS TOIIO.

BukopucTaHHs B aymioBi3yallbHUX TBOPaX 3HBUHUX PE3YIBTATIB TBOPUOI MpaIli MPU3BOTUTE IO MOXJIIH-
BOCTI BUHHKHECHHSI KOH(IIKTHAX CHUTYAIlii, [0 MOXYTh YCKJIQJHUTH YU YHEMOKJIIUBUTH ITOBHOI[IHHE BHKOPHC-
TaHHS BiAMOBIIHOTO ayi0Bi3yaJIbHOTO TBOPY, TOMY Lis IpobiieMa BUMarae 4iTkoi paBoBoi periamenTauii. Jpyra
rpyma — oOyMOBJICHa MacOBICTIO BHKOPHUCTAHHS ayJliOBI3yaJbHHX TBOPIB y Cy4aCHOMY CBiTi, IIIO JIOBOJII 4acTo
Bi10yBa€THCS 3 MOPYIICHHSIMH MPUITMCIB 3aKOHOJABCTBA PO aBTOPCHKE MpPaBo, 0e3 e(heKTUBHOIO KOHTPOIIO Ta
0e3 MPUIHATTS BIAMOBIIHAX 3aXO/IB JUIS IPUITMHEHHS [TUX MTPABOMOPYIICHb.

[IpaBoBe peryiroBaHHs MOPSIIKY CTBOPEHHS | BUKOPHCTAHHS ayliOBi3yallbHUX Ta MY3WYHHX TBOPIB SK
00’€KTIB aBTOPCHKOTO MpaBa PeryloloTh bepHchka KOHBEHIIIS PO OXOPOHY JIITEPATYPHHX 1 XYIOXKHIX TBOPiB, J{o-
roBip BcecBiTHROI opraHizallii iHTeNeKTyaJIbHOI BIACHOCTI PO aBTOPChbKe MpaBo, BcecBITHS KOHBEHIIIS PO aB-
TOpChKe TpaBo, LluBinbHUH Koneke Ykpaiau, [oconapcbkuii koneke Ykpainu, 3akonn Ykpaiau: «[Ipo aBropchke
mpaBo 1 cyMixHI mpaBay, «IIpo TenebaueHHs i pagiomoBieHHs», «IIpo kiHemarorpadiro»; nmocraHoa Kabinery
MinictpiB Ykpainu Bix 18.01.2003 Ne 72 «IIpo 3arBep/rkeHHS] MiHIMAJILHUX CTABOK BUHATOpOaH (POSUITI) 3a BU-
KOPHUCTaHHS 00’ €KTIB aBTOPCHKOIO MpaBa i CyMIXKHUX IPaBy» Ta 1HIII HOPMATUBHO-IPABOBI aKTH.

3okpema, y ct. 1 3akony Ykpainu «IIpo aBTOpchKe MpaBo 1 cymixkHiI TpaBa» Bin 23 rpymHs 1993 poky
Ne 3792XII, BU3HaYeHO aynioBi3yaJbHHUNA TBIp 5K, «TBip, O (PIKCyeTHCS HAa MEBHOMY MaTepiajJbHOMY HocIi (Ki-
HOIUTIBIli, MATHITHIN TUTIBIIl YA MarHiTHOMY JTMCKY, KOMITAKT-JHCKY TOII0) Y BHUIJISAII cepil MOCHIIJOBHAX KaJpiB
(300paxkeHb) YU aHAJIOTOBHX a00 IUCKPETHUX CUTHAIIB, SIKI BiIOOpaXkaloTh (3aKOZOBYIOTH) PyXOMi 300paxKeHHs
(i3 3BYKOBHM CYIIPOBOJIOM Ta 0€3 HbOTO0), 1 CIIPUHHATTS SIKOTO € MOXXJIMBHM BHHSTKOBO 3a JIOIIOMOTOIO TOTO YU
1HIIOTO BUAY €KpaHa (KiHOeKpaHa, TeJeBi31IMHOro eKpaHa TOILO), Ha IKOMY pyXoMi 300paskeHHsI Bi3yaJbHO BiJlO-
OpakaroThCs 3a JIOTIOMOTO0 IIEBHUX TEXHIYHUX 3ac00iBy [1]. Bumamu Takoro TBOpY € Bigeodinbmu, TenediabMH,
KiHOG1IbMH, AiadiTbMu, CIala0(IIBME, 10 MOXKYTh OyTH: aHIMAllIHHUMU, IrPOBUMH, HEITPOBUMH TOLIO.

Jenro mo-iHIIoMy ayioBi3yanbHUN TBip BU3Hauae cT. 1 3akoHy Ykpainu «IIpo TenmebadeHHs i pamio-
MoBiieHHs» Big 21 rpyaas 1993 poky Ne 3759-XII: «aynioBizyadbHHUI TBip — YacTHHA TeJepalioNpOrpaMu, sKa
€ 00’€KTOM aBTOPCHKOTO IpaBa, Ma€ TIEBHY TPUBAJICTh, aBTOPCHKY Ha3BY 1 BIACHY KOHIIETIIIO, CKJIATAEThCS 3
emni3oiB abo IiIICHUX aBTOPCHKUX TBOPIB, MOEAHAHUX MiX COOOI0 TBOPYMM 33JyMOM 1 300pakyBaJbHUMHU YU
3BYKOBHMH 3aC00aMH Ta sIKa € Pe3yJIbTATOM CITIILHOI JTiSTTBHOCTI aBTOPiB, BUKOHABIIIB Ta BUPOOHUKIBY [2]. Y 1bO-
My TIyMaueHHI OCHOBHY yBary 3aKOHOJaBellb 30CEPEeIKy€e Ha OCHOBHUX €JIEMEHTax TBOPYOIO MPOLECY, IO Bif-
OyBa€eThCs B IPOIIECi CTBOPEHHS ay/liOBi3yalbHOTO TBOPY: BU3HAUYCHHS aBTOPCHKOI HAa3BU Ta BUPOOJICHHS BIACHOT
KOHIICTIIi1, CTBOPEHHS €Mi30/1iB Yi (pOpMyBaHHS CKIIAJHOTO HITICHOTO KOMIUIEKCHOTO TBOPY, IO MMOEIHAHHMN Ha
OCHOBI TIEBHOTO TBOPYOTO 33JlyMy 1 CITIIBHOT Iparli TBOPIIiB.

{06 3’scyBaTH CyTHICTH Ta OCOOJIMBOCTI MY3HYHOTO TBOPY, ILIO € YACTUHOIO ayliOBi3yaJbHOTO TBODY,
MIPOTIOHYI0 BU3HAYMTH TIOHATTS Ta 0O3HAKKM caMoro TBopy. B. f. lonac Bu3Havae TBIp K BioOpaKeHHS TIHCHOCTI,
SIKe € CUHTE30M 1Jieil (MOHATh uu 00pa3iB), BUpaXKEHUM B 00’ €KTHBHIN QOpMI, IO MICTUTh BUPIIICHHS 3aBIaHHS
3HAHHS Ta MIEPETBOPEHHS IFOIUHY, CYCIUIBCTBA ¥ pupoau [3, c. 21].

OTxe, TBip — Lle IOEJHAHHS NEBHUX ied, AyMOK, (aHTa3il aBTopa, 10 HE € MaTepialbHUM Ojarom, a
PE3YIBTAaTOM HOTO TBOPYOT MisTILHOCTI, IPOTE BiH IOBUHEH OyTH BTIJICHUH y TIEBHIH (OpMi, TOCTYITHIH IS CIIpHTA-
HATTS HOTO IHITUMH JIFOIBMH.

O3HakaMu TBOPY € HOro HOBHU3HA Ta HEMOBTOPHICTH (OPHUTiHANBHICTH) Ta BiIOOpaKEHHS HAa IECBHOMY Ma-
TepiaJbHOMY HOCi€Bi. MOXKIIMBICTh BCTAHOBIIEHHS! OCTaHHBOTO KPUTEPiI0 OXOPOHO3IATHOCTI TBOPY IependadeHo
1. 2 cT. 2 BepHCHhKOT KOHBEHIIIT PO OXOPOHY JIITEpaTyPHUX 1 XyAOKHIX TBOPiB [4]. Takuit migxin Oyino nmepeiHsTo
1 y 3axoni Ykpainu «IIpo aBropchke npaBo 1 cymixkHi nipaBay. [Ipote, sik 3a3nHauae O. B. Konnakosa, BianosigHa
O3HaKa He MOXKe OyTH B SIKOCTi BU3HAYaJbHOI IIO/I0 BCiX 00’ €KTIB aBTOPCHKOTO MPaBa B HAIIOHAIEHOMY 3aKOHO-
JIaBCTBi, a/pKe PiBEHb PO3BUTKY TEXHIYHMX 3ac00iB (hikcauii i po3MOBCIOMKEHHS HEMaTepialbHUX PEe3yibTaTiB
THTEIIEKTYaIBHOT TiSUTBHOCTI J]a€ 3MOTY 3HAYHIHM KUTLKOCTI TBOPIB iCHYBATH 11032 MEXaMHU Oy/Ib-SKOi MaTepiaabHOT
(dhopmu (HanpuKiIa, y BUNIAAI pagiocursany) [5, c. 77].

OTOX, OCHOBHHUMH O3HaKamMH OyIb-SKOTO TBOPY € HOTO TBOPYHMH XapakTep, BHPaAKEHHS B TICBHIH
00’eKTUBHIN (OpMi Ta MOKIIUBICTb BiATBOPEHHS.

0. JlyOuyk BU3HaYa€ OCOOIMBOCTI, SIKi YMOXKIIMBIIIOIOThH BiJIMEKYBaHHS ayiOBi3yalbHUX TBOPIB Bij iH-
mux 00’€KTiB MpaBa iHTeNeKTyanbHOi BracHocTi. Cepea HUX: 1) HafsBHICTH cepii 3adikcOBaHUX Ta TMOB’S3aHUX
MiX CO0OI0 KajpiB (300pakeHb) UM aHAJOTOBUX a00 JUCKPETHUX CUTHATIB; 2) HAasBHICTH BI3yaJIbHOTO e(eKTy
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PYXy; 3) BUKOPUCTaHHS BIIMOBITHAX TEXHIYHHUX 3ac001B; 4) MPU3HAYCHHS JIJISI 30pOBOTO Ta CIIYXOBOTO CITPHIAHST-
TA; 5) KOMIUIEKCHUIA Ta KOJIEKTUBHUM XapakTep CTBOpeHHS [6, ¢. 227].

Bimnosinuo m0 ct. 433 IIK Vkpainu i ct. 8 3akoHy «IIpo aBTOpCchKe MpaBo i CyMiXKHI MpaBay My3WYHI
TBOPH HaJIeXaTh 10 00’ €KTIB aBTOPCHKOTO MpaBa.

My3u4Hi TBOpPH — I TBOPH, B SKHX XyJIOKHI 00pa3y BHPaKAIOTHCS 32 JIOTIOMOTOKO 3BYKIB JIFOACHKOTO
TOJIOCY, My3UYHUX 1HCTPYMEHTIB UM IXHBOTO MOEAHAHHS [7, ¢. 836]. My3n4yHHi TBip MOXe BiATBOPIOBATUCS Y BH-
V1111 BUKOHAHHSI, BiJICO3aITUCY YX 3BYyKO3aIIHCY.

Sk 3a3Hauae I. M. ['paboBchbKa, 10 BHIIIB My3HYHUX TBOPiB HaJleXKaTh:

— iHCTpyMeHTaNbHI: cUMQOHii, COHATH;

— KBapTeTH 1 BOKaJIbHI — MICHI, POMaHCH;

— My3HYHO-JIpaMaTU4Hi — OTiepH, oniepetH [8, c. 209].

IIpore AKIIO0 My3WYHUIA TBip LIe He 3alMCAHUM, BiH cTa€ 00’ €KTOM aBTOPCHKOTO MpaBa 3 MOMEHTY HOTo
MEPIIOTO BUKOHAHHS.

OTxe, My3U4YHOMY TBOPOBI BIIACTUBI BHYTPILLIHS 3aBEPLICHICTh, IHAUBIAyati3auis GopMH Ta 3MicTy, (ik-
caltisi HOTHOTO 3aITUCYy, IO JO0IMyCKae MOXKJIMBICTh BUKOHABYOT iHTEpIIpeTallii. bazoBumu eneMeHTaMu Takoro TBO-
Py € TapMOHis, MeOoIis Ta puTM. [IpoTe BBOXKAETHCSI, IO TOJIOBHAM EIEMEHTOM MPU BU3HAYCHHI aBTOPCHKUX MPaB
€ caMe MeJIofIisl, aJKe HEMOXKITMBO OTPHMATH BUHSATKOBI IIpaBa Ha FApMOHIIO Y PUTM.

Sk 6aurmMo, 00’€KTOM aBTOPCHKOTO TpaBa € IUIICHUI My3U4HUH TBip a00 HOro ypuMBOK, HOTHHM 3aIucC
[ILOTO TBOPY Ta METIOMISA. A HAMOUTBII MMOIMPEHUH BH/T TOPYIICHb aBTOPCHKHX MPaB HA My3HYHHI TBIp — 1€ TUIaTiar.

OcHOBHUMU Cy0’€KTaMH aBTOPCHKOTO IMpaBa Ha MY3WYHHH TBip € TBOPEIh Ta BHKOHABEID, SIKi MAalOTh
Oe3mocepenHe IpaBa Ha ONPHIIOAHEHHS CBOTO TBOPY. TBOpPIIEM, SIK IIPaBIIIO, € KOMIIO3UTOP, & BUKOHABIIEM MY3H-
KaHT 4 cmiBak. [IpoTe € 11e BTopuHHI Cy0’ €KTH aBTOPCHKOTO IIpaBa Ha My3UYHUH TBIp, sKi HOTo HaOyIH 3TiIHO
3 IOTOBOPOM YH 3aKOHOM. Y HAIlIOMYy BHIIAJKy CyO’€KTOM aBTOPCHKOTO IpaBa HAa MYy3WYHHI TBip MOXKE CTaTd
cy0’€eKT MpaBa iHTEJEeKTyallbHOI BIIACHOCTI Ha aylioBi3yaJbHUIA TBip, HAIPUKIIA pekucep GUIbMY UM peKjamMHa
KOMIIaHis, sika yKJiaja JIOTOBIp 3 aBTOPOM YW BUKOHABIIEM ITPO BUKOPUCTAHHS IIOTO MY3UYHOTO TBOPY y (ibMi
9H PEKIAMHOMY POIUKY Tomlo. Lleeit My3udHUH TBip MOXE iCHYBaTH paHille, a Moxe OyTH CIICI[ialTbHO CTBOPEHHI
JUTSL TAHOTO ayJlioBi3yabHOTO TBOPY.

Sk 3a3HayanoCh BUIIE, OCHOBHUMH BUAAMHU ay[liOBi3yaJlbHHUX TBOPIB € KiHO(IIbMH, Bineo(diabMH, Te-
nedinpMu, cnain-¢ginemu, miadiapmu Tomo. [Ipote pi3HOBHIAMH ayIioBi3yaIbHUX TBOPIB TaKOXK € pPeKJIaMHI i
MY3HU4HI BiIeOpPOJUKHU (TOOTO BiJICOKIIIIN), 32 YMOB 110 BOHU BiANOBIAaI0Th BUMOIaM, SIKi BCTAHOBJIEHI 3aKOHO-
JTABCTBOM YKpaiHM MO0 BU3HAYCHHS IIHOTO TBOPY ayNiOBi3yaJbHHM. Y TaKuX (iTbMax, peKIaMHHUX POJIHKAX UM
BiJICOKJTINIaX YaCTO BUKOPHUCTOBYIOTBCS MY3HYHI TBOPH.

ABTOpamMH ayAioBi3yalIbHOTO TBOPY MOXKYTh BH3HABAaTHUCh:

— aBTOP CIICHAPII0, TEKCTIB YH JI1aJIOTiB;

— peXuCep-TIOCTaHOBHUK;

— aBTOp MY3HYHOTO TBOPY CIIE€LialbHO CTBOPEHOTO JAJIS ay/lioBi3yaJbHOTO TBOPY;

— OIepaTop-NMOCTaHOBHUK;

— XyJOXHHUK-TIOCTAHOBHUK [9].

Bapto 3a3Ha4nTH, 1110 aBTOPOM MOXe OyTH TilTbKH (Pi3nuHa 0c00a, ika CBOEI0 TBOPUYOIO MPAISIO CTBOPHIIA
TBip [1]. BomHO4Yac MOXyTh OpaTu y4acTh B ayAioBi3yallbHOMY TBOpi He BCi 3a3Ha4€H1 BUILE aBTOPU YM OJHA 1 Ta
cama JIIOIMHA MOJKE TTOETHYBATH JIBI UM O1ITIbIIIE aBTOPCHKHUX (DYHKITIH.

BianosinHo 1o «PekoMeHparii s yYacCHUKIB MPOIIECY CTBOPEHHS Ta BUKOPUCTAHHS ay/lioBi3yaTbHUX
TBOPIB 1 BAKOHAHbY»: «B aymioBizyallbHOMY TBOP1 TaKOXK MOXYTh BUKOPHUCTOBYBATHCS TBOPH, SKi iICHYBaJIH paHIiIIe
Ta YBIMIIUIK SIK CKJIAJ0BA YaCTHHA J0 TAKOTo TBOPY. [IpH IIbOMY aBTOpPH, TBOPH SKHUX YBIHIILIH SIK CKJIaI0Ba YaCTH-
Ha JI0 ayJioBi3yaJIbHOTO TBOPY (K THX, IO iICHYBAaJIM paHillle, TaK i CTBOPSHHX Y MPOoIeci poOOTH HaJ aymioBi3y-
aJbHUM TBOPOM), 30€epiratoTb aBTOPChKE MPaBO KOXKHUIA Ha CBii TBip» [9].

JloroBip 1010 CTBOPEHHS ayJliOBi3yalbHOTO TBOPY YKJIAJA€THCS OpraHi3alli€ro, ska 31iHCHIOE HOTO BH-
pOOHHUUTBO Ta/abo MpoaocepaMu 3 KOKHUM aBTOPOM OKpeMo. ToMy JOToBip yKJaja€e KOXKEH aBTOp Ha CBiil TBip
9y OKpeMy TBOpUy poOoTy. L1i 1oroBopr TakoX YKJIaIalOThCs MO0 TBOPIB, SAKi CHEMiabHO CTBOPEHI ISl IIEOTO
ayJioBi3yalbHOTO TBOPY A0 a0 Yy mpotueci podoTH, 1 111010 TBOPIB, 110 iICHYBAJIH paHille (HanpuKiaa, My3uKa i/9u
TEKCT IiCeHb TOIO). Taki JOTOBOPH € aBTOPCHKUMH Ta PETYIIOI0ThCs CT.CT. 31, 32 3akony «IIpo aBTOpCchKe mpaBo
i CyMiXHI ITpaBa». BoHI MOXKYTh MaTH XapakTep JOTOBOPIB 3aMOBIICHHS YU TPYIOBUX JOTOBOPIB.

VYV 4. 3 ct. 17 3akony «IIpo aBTOpCcbKe MPaBoO i CyMiXHI MpaBay» 3a3HAYA€ThHCS, O aBTOPH, TBOPH SKUX
BBIMIIUIK JI0 CKJIally ay[lioBi3yajbHOTO TBOPY, 30€piraroTh aBTOPCHKE MPaBO KOXKHUIN Ha CBiM TBip 1 MOXKYTh caMo-
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

CTIfHO BUKOPUCTOBYBATH HOTO HE3aJISKHO Bijl ayi0Bi3yaIbHOTO TBOPY 3arajioM, sIKIIO JOTOBOPOM He rependa-
yeHo iHe [1]. 3 TakumMu aBTOpaMu MPOAIOCEPOM ayAi0Bi3yallbHOTO TBOPY ab0 opraHizali€lo, Mo 311HCHIOE HOTO
BHPOOHMIITBO, IIOBUHEH YKJIAIATHCS BiIMOBIMHUI JOTOBIp M0N0 TIepeiadi MpaB Ha BUKOPUCTAHHSI IaHOTO TBOPY
y BiAMOBiTHOMY 00Cs3i. 3a YMOBH, SKIIO CTOPOHH IIPO i€ JOMOBIISATHCS, ABTOP MY3HYHOTO TBOPY TAKOK MOXKE
BiI4y)KyBaTH MaifHOBI aBTOPCHKI IpaBa Ha IeH TBip.

Bapto 3a3naunTu TO# (haxT, 110 32 YMOBH, SKIIO MY3HYHHH TBip OyJI0 CreliaibHO CTBOPEHO AT ay/lioBi-
3yallbHOTO TBOPY (i3 TEKCTOM a00 0e3 HbOT0) Ta SKIIO IHIIIEe JOTOBOPOM He NiepeadaueHo, aBTop IIbOHO TBOPY (BiH
HAJIC)KUTH JI0 aBTOPIB ayAiOBi3yalbHOTO TBOPY, OMHAK HE BBAXKAETHCS HOTO CIIBABTOPOM), HABITH SKIIO MEPEAaB
MalHOBI TIpaBa opraHi3allii, ska 3MiiCHIOE BUPOOHHUIITBO ay/liOBi3yaJbHOTO TBOPY YH IPOIIOCEPY, BCE-TAKH MA€E
MIPaBo 3aiepeuyBaTH BUKOHAHHS LLOTO TBOPY B pa3i Horo okpemoro myOniyHOro BUKOHaHHA (4. 2. ¢T. 17 3akoHy
VYkpainu «[Ipo aBTOpchKe MPaBo 1 CyMiXkHI MpaBay), TOOTO aBTOP TAKOTO MY3UYHOTO TBOPY Ma€ MPaBo MepenIKo-
JDKATH HETIPaBOMIPHOMY BUKOPUCTAHHIO CBOTO TBOpY [1].

VY nporieci ykiagaHHs TAKOTO JIOTOBOPY HOTO MPEIMET Ma€ YiTKO BU3HAYHMTH yCi €JIEMEHTH, 10 00yMOB-
JIFO€ BUKOHAHHS [IHOTO JOTOBOPY aBTOPOM TBOPY. 30KpeMa, y TOTOBOPI HEOOXiTHO 3a3Ha4YaTH yCi MaltHOBI mpaBa
1010 IILOTO ay/IiOBi3yaIbHOTO TBOPY Ta BHU3HAYMTH IEPEIIiK MPaB, MO HAJCKUTh KOXKHIA CTOPOHI: aBTOpY 1 Ipo-
nrocepy (BupoOHHKY Tomio). OKpiM TOTO, B TOTOBOPI HOBUHHO MICTHTHCS TOJIOXKEHHS MPO BUILIATY aBTOPCHKOL
BHHAropoy (y BHIJISI POSUITI, MAylIAbHOTO IUIATEXY UM 3MIIIaHOTO TuIaTexky). KpiM mux yMoB, JOTOBIp Ma€e
BHU3HAYaTH CTPOK 1 TEPUTOPIiIO HOro Aii, 000B’SI3KM Ta BiANOBIIANIBbHICTE CTOPIH, 1HII YMOBH.

Bapto 3a3HaunTH, 1110 My3WYHHH CYNPOBIA B ayJiOBi3yaIbHOMY TBOPI 3/1HICHIOE JIONATKOBHI BILTHB Ha
DIsgaa4a, TiAKPECIIOYN IPaMaTHIHICTh M KOMIYHICTh TBOPY ToIno. [IpoTe BKIFOYEHHS MY3UYHOIO TBOPY 1O
CKJIaIly ayAi0Bi3yallbHOTO TBOPY € HOTO BUKOPUCTAHHSM, a OT>KEe, OpTraHi3allis, o BUPOOIISIE aynioBi3yaabHHUHA TBIp
abo mpojrocep MOBMHEH OTPUMATH J103BiN (JIILEH31I0) Ha BUKOPUCTAHHS MY3MYHOI'O TBOPY BiJl MPaBOBJIACHUKA
(mpaBO Ha CHMHXPOHI3aIlil0), a B OKPEMHX BHUIIAJIKaX — 1 BiJl MPABOBJIACHUKIB y cepl CyMiKHUX TpaB (Tak 3BaHa
MaicTep-inensis) adbo HaOyTH L ITpaBa Ha MiACTaBi TOTOBOPY BiAUyXeHHs (IepenaHHs) BUHATKOBUX MaifHOBUX
MIpaB iHTEJIEKTYaIbHOI BIACHOCTI UM Ha ImiIcTaBi 3akoHy [10].

Cnoco0Ou BUKOPUCTaHHA TBOPIB mepeadadeHi yactkoBo y cT. 441 LK Ykpainu i ct. 15 3akony Ykpainu
«IIpo aBTOpCHKE IpaBO i CyMiXHi IpaBay». [IpoTe B HUX HE BKA3y€ThCsl HA BUKOPUCTAHHS MY3UIHOTO TBOPY IILIS-
XOM HOTO BKIIIOUEHHS 0 aydiOBi3yalbHOTO TBOPY. BKIFOUEHHS My3HUYHOTO TBOPY IO ayNiOBi3yaJlbHOTO TBOPY Ha-
VKOBIII HA3UBAKOTH MIPAaBOM Ha CHHXPOHI3alio (BiJ aHrI. «synchronization righty). CuHXpoHI3aIis — 11e 3BeICHHS
JIBOX 44 OLIbIIIE IPOIIECIB 0 B3a€EMHOI BIINIOBITHOCTI €TariB iXHbOro nepeoiry. [Ipore cuHXpOHi3allis My3UYHOTO
TBOPY TaKOX MOYJIMBA 3 IHITUMH TBOpaMH (peKJIaMHi palio OTOJONICHHS YH BiJICOIrpaMH TOIIO).

K. 3epoB 3a3Hauae, 1m10: «3MicT paBa Ha CUHXPOHI3AIII0 My3UYHOTO TBOPY TOJISTAE Y MOMKIMBOCTI BKITIO-
YeHHS (3aI1Cy ) My3HYHOTO TBOPY (3 TEKCTOM a00 03 TEKCTY) JI0 CKIIaTy aylioBi3yaabHOTO TBOPY, B SIKOMY MY3UYHUIA
TBIp (3 TeKCTOM ab0 0e3 TEKCTY) MOXKE CHHXPOHI3yBaTUCA Y B 1HIIHWI crIOCIO MOEAHYBATHCS 13 3BYKOBUMHU JOPIXK-
KaM¥ Ta / a00 Bi3yaJbHOKO YaCTHHOIO TAKOTO ay/liOBi3yalIbHOTO TBOPY, B TOMY YHCII K GOHOBUI cympoBimy [10].

BBakaemo, 110 0COOIHBY yBary BapTo MPUALUIHTH HAOYTTIO TO3BOY HA BUKOPUCTAHHS My3HYHHUX TBOPIB
B ay/Ji0BI3yaJIbHUX TBOPAX 1 YKJIaJaHHIO JIIEH31MHNUX JOTOBOPIB y miKd cdepi. TyT € crierudivni ocodnmuBocTi. 30-
KpeMa, OTPHUMYBAaTH TIpaBa Ha BUKOPUCTAHHS My3UYHOTO TBOPY HE MOTPIOHO Y TAKUX BUITAJKAX, KOJIU: 1) MaliHOBI
MpaBa HaJleXkarh 0co0i, MO MparHe CaMOCTIHHO BKIIFOUUTH MY3HYHHHA TBIp J0 CKJIAIY IHOTO ayliOBi3yaabHOTO
TBOpPY; 2) IIOIO TBOPIB, IO € CYCHUIbHUMHU HagO0aHHAMHU. OKpiM TOTO, y BiJIIIOBIIHOMY aBTOPCHKOMY JOTOBOPI
HEoOXiJTHO KOHKPETU3YBaTH MPaBO HA BUKOPUCTAHHS MY3WYHOTO TBOPY, UM TO MOTO CHHXPOHI3aI[ll0 YH BiATBO-
PEHHS HIIOTO BUAY JUIS KOKHOTO BU3HAYCHOTO BHUIIAJIKY.

Yacro B cKiaji ayJioBi3yaJbHOTO TBOPY BUKOPHUCTOBYETHCS OJHOYACHO BiJ[pa3y TPU OO0’ €KTH — Ie cam
My3UYHUH TBip, oro BUKOoHaHHA 1 oHOTpama. Sk 3a3Havae K. 3epoB: «sIKIIO B CKIal ayAioBi3yadIbHOTO TBOPY
HEOOXiTHO BIATBOPHUTH 3aIMC BUKOHAHHS MY3WYHOTO TBOPY NEBHMM BH3HAYEHHM BHKOHABIIEM, TO, KpIiM IIpaBa
Ha CHHXPOHI3aIlil0 My3UYHOTO TBOPY, HEOOXiTHO OTPUMATH TaKOK PABO Ha BUKOPUCTAHHS MaiicTep-Komii hoHo-
rpamMu / IpaBO Ha BUKOPHCTaHHS 3anucy (BiJ aHmI. «master use right»)» [10]. Skmio mmanyeThCcst BHECTH 3MIHU Y
PHUTM, TApPMOHIIO Y MEJIOiI0 ad0 apaHXKyBaTH My3U4HUH TBip, HOTPIOHO OTPUMATH MpaBa HE TUIBKH Ha CHHXPO-
Hi3allito, a i Ha mepepoOKy TaHOTO MY3UIHOTO TBODY.

3rigHo 13 T. 638 LIK Ykpainu curTteBUMHU YMOBaMHU OyIb-SKOTO IOTOBOPY € YCi YMOBH, LIOAO SIKUX Mae
OyTH JOCATHYTA 3Trojla CTOPIH 3a 3as1BOI0 Xo4a O ofHieT i3 HUX. Y cdepi HaJaHHS IpaB HAa CHHXPOHI3AIII0 MOXKYTh
OyTH Taki yMOBH:

— BU3HAYEHHS BHUIY BiATBOPEHHS MY3HMYHOTO TBOPY. Lle — BHYTpIiITHHOKOHTEKCTHE a00 IMO3aKOHTEKCTHE.
[eprre o3Hauae, 110 My3UIHUHN TBip BUKOPHCTOBYETHCS B PEKIIaMi, aHOHCAX J0 ayliOBi3yaJbHOTO TBOPY B TAKHIA
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CemeHeHKoO B.
Oco6n1MBOCTi NpaBOBOi OXOPOHU MY3MYHUX TBOPIB, CreuiasbHO CTBOPEHUX ANS ayAioBi3yanbHOro TBOPY: ...

croci0, SK 1 B caMoMy aymioBizyallbHOMY TBOpi. Jlpyruii Bua o3Havae, Io JIileH3iaT Mae HaMip BUKOPUCTOBYBATH
MY3HYHHH TBIp 0332 KOHTEKCTOM y PEKJIaMi, aHOHCaX, IPOCYBaHHI, TOOTO HE B TOMY KOHKPETHOMY KOHTEKCTi, B
SIKOMY BiH OyJle BUKOPHUCTaHHH B ayAioBi3yalbHOMY TBOpi [11];

— JIeTaJbHUN OIUC TOTO, SIK Oy/e BUKOPUCTAHO MYy3UYHUH TBip (HAlIPUKIIAJA, IiJl 4ac THUTPIB TOILIO);

— CKUIBKH pa3iB My3UYHUX TBip Oy/Jic BAKOPUCTAHUHN Y CKJIaJli ayTioBi3yallbHOTO TBOPY;

— 3a00pOHa 3aCTOCYBAHHS My3HYHHUX TBOPIB JUIs CYIIPOBOAY JNESIKHX CUTYAIlill, CIIEH B ayIiOBi3yaJbHOMY
TBOpI, HAIIPHUKJIA, THX, IO 3AIHCHIOIOTH HETaTHBHUI BIUIMB Ha IIIA1a4a;

— SIKIIO B OIHOMY ay/1i0Bi3yallbHOMY TBOpi Oy/ie BUKOPHCTaHO O1JIbIie OMHOTO TBOPY, JilIEH31ap MOXe 3a-
OOPOHHTH BHKOPHCTAHHS CBOTO TBOPY, SIKIIO TaKOK OYAyTh BUKOPHCTOBYBAaTHCH TBOPU BU3HAYCHUX aBTOPIB 200
BU/IaBHUIITB;

— Mae 3a3HauuTh JIe caMme ay/JioBi3yalbHUH TBip Oyne MyOIiyHO IMoKa3aHWi (HAPUKIIA]], OHJIAIH);

— aBTOpPChKa BUHATOPO/a, sIka MOXKe OyTH 1 B (opMi MayIaibHOTO IUIaTexy, 1y ¢opmi posiTi Tomto [10].

[TuTaHHS BUKOPUCTAHHS MY3WYHOTO TBOPY y CKIIAJi aymioBi3yaJbHOTO TBOPY MO)KHA 3HAWTH W B iHO-
3eMHil cynoBiil mpakTuui. 3okpema, B CLLIA «y cnpasi «Buffalo Broad. Co., Inc. npotu ASCAP», 744 F.2d 917,
920 (2-uit okpyr 1984 p.) cyn BU3HAYMB, IO NMPABO HA CHHXPOHI3aIlit0 € (GOpMOIO TpaBa Ha BiATBOPEHHS, TAKOK
BCTAHOBIIOETHCS 3aKOHOM SIK OJTHE 3 BHHSATKOBHUX IIPAB, SIKUMH KOPUCTY€ETHCS BIACHHK aBTOPCHKHX IMPaB (3 IMO-
cwitaHHsAM Ha posfin 17 3Boay 3akoniB CILIA § 106-1)» [10]. Bignosimao no ITocranosa [Tnenymy Bumoro roc-
nojapcekoro cyny Ykpainu Big 17.10.2012 Ne 12, BinTBopeHHs TBOpY He Oyne MOpyLIeHHAM MaiHOBUX IpaB, 3a
YMOB KOJTM B MOMEHT BUTOTOBJICHHS IPHMipHHKA a00 HOT0 YaCTWHH JaHUH TBip BUKOPHCTOBYBABCS IIPABOMIPHO,
TOOTO 3 Z103BOITY Cy0’€KTa IpaB Ha TBip a00 B IHIIMX BUIAJKaX, BU3HAYECHUX 3akoHOM [12].

Y KOHTEKCTi MPaBOBOI OXOPOHH MTPABO HAa CHHXPOHI3AIII0 My3UTIHOTO TBOPY € BHJIOM IIpaBa Ha HOTO BH-
KOPUCTaHHS, IO TOJISTAa€ B MOXKIIMBOCTI HOTO BIATBOPEHHS y OY/Ib-SKUM C110Ci0 1y Oynb-sikiit hopmi. 3ByKOBU Cy-
MIPOBIJ] TOBHHEH OYTH, 5K 1 caM ay/IioBi3yaIbHUH TBip, 3adikcoBaHUM Ha ieBHOMY HocieBi. Tak, y CIIIA aBTopchbke
MIPaBO OXOPOHsE NuIIe 3adikcoBaHi y MarepiaiabHiil (popMmi opUriHaibHI aBTOPCHKI TBOPU. Lle Takok cTOCyeThCA
iMpogizartii. ko BoHU He 3aikcoBaHi BiIMOBIIHAM YHHOM aBTOp HE MOYKE 3aXUCTHTH CBOi Ipasa [13].

3rigno i3 3akoHoM mpo aBTopchke nmpaBo CLIA 3aXUCT OTPUMYIOTH TaKOXK TaKi TBOPH, IO B KpaiHaX KOH-
THHEHTAIILHOTO aBTOPCHKOTO MPaBa JIOBOJII YaCTO OXOPOHSIOTHCS K 00’ €KTU CYMIKHHUX MPaB, 30KpeMa BUKOHABIII
aymioBizyanbHux TBopiB y CLIIA BBaxaroTbcsa aBTopamu. [IpaBoBa 0XOpoHa B aHINIO-aMEPUKAHCHKIA CUCTEMI I10-
MIMPIOETHCS BUHATKOBO Ha TBIp Ta HE 3aJISKUTh BiJl HOTO MPaBOBIACHHKIB.

Ox0opoHa y KOHTHHEHTAIbHIN CHCTEMI IPYHTY€EThCS Ha TOMY, 1[0 TBOPH € PE3YIBTaTOM TBOPYOI MisUTEHOCTI
1 IOB>s13aH1 3 0COOUCTICTIO iXHiX aBTOpiB. Tak, Kogekcom iHTeneKkTyansHOi BiacHocTi ®paHiii nependadeHo (Cr.
L113-7), mo aBropamu ayaioBi3yaJbHOTO TBOPY € (pi3MuHi 0COOM, SIKi 3AIHCHUIM CBilf BHECOK AJISi CTBOPEHHS
LOTO TBOPY. SIKIIO aymioBi3yalbHUIA TBIp CTBOPIOETHCS HA OCHOBI BXKe JIIHCHOTO TBOPY YH CIIEHAPII0, TO aBTOPH
MIEPBUHHOIO TBOPY CTalOTh CIiBaBTOPaMM HOBOTO 1 MalOTh 3aXMCT BIAMOBIAHO 0 3akoHOAaBcTBa Dpaniii [14].
ABTOp TBOpY Ma€ IpaBo Ha MOBary J10 WOTo iMEeHi, T1IHOCTI Ta Koro mpairi. e mpaBo moB’s3aHo 3 HOro ocoduc-
TicTio. BoHa € HEeBi’eMHUM 1 HeBiAUy>KyBaHUM. [1icis cMepTi aBTOpa BOHO MEPEXOAUTH JI0 CHAJKOEMIIIB Ta MOXKE
OyTH TIepesiaHe Ha OCHOBI 3aIlOBITY.

Po3nin 14 3akony ®PH «IIpo aBropchke mpaBo Ta CyMiKHI IIpaBa» mependavae, 10 aBTOpP Mae MpaBo
3a00pOHUTH CIIOTBOPEHHSI a00 iHIIE MPUHMKEHHS T1IHOCTI, TIOB’sI3aHe 3 BUKOPHCTAHHAM HOTO TBOPY, IO MOXE
3aBJIaTH IIKOJU HOTO 3aKOHHUM iHTepecaMm abo 0coOucTUM iHTepecam y TBopi [ 14].

CporonHi MUTaHHS MDKHAPOIHOI OXOPOHH aBTOPCHKHX IIPaB Mae BeIHKe 3HaueHHs. Lle mpuBeno 1o 3i-
TKHEHHS JBOX IIPABOBUX CHCTEM Ta IXHiX KoHuemnuUii. [locTymnoBo BinOyBaeThCs iXHE BUMYyILIeHE 30MMKeHHs. 30-
kpema, CIIIA moBenocst 3MiHHTH CBO€E 3aKOHOIABCTBO MPO aBTOPCHKE MPAaBO 3 METO0 3aXUCTY HEMAaHOBHX TPaB
aBTOpiB. BomHOYAc nepikaBU KOHTHHEHTAIBHOI MIPABOBOI CUCTEMH IMOSIaH 3a0e31eTyBaTH OXOPOHY FOPHIMIHIM
ocobawm, sKi 3IIHCHIOIOTH (DiHAHCYBaHHS TBOPYOI MisTIbHOCTI, BU3HAIOUM HEOOXIIHICTh 3aXHCTY iXHIX MpaB.

BucHoBKkH. AyioBi3yaJbHUN TBIp € CKIaJHUM TBOPOM, SIKUHM MOEAHYE B OOl OXOPOHIOBAaHI aBTOPCHKUM
MIPABOM PE3YJIBTaTH TBOPUOI MisTIbHOCTI (My3W4HI TBOPH, CIIEHAPil, KOMIT IOTEpHY rpadikKy TOINO) Ta Taki, 0 He
OXOPOHSIOTHCS aBTOPCHKUM TIPaBOM (BHKOHAHHS POJIeH KiHOAKTOPaMH TOIIO). BiH € 3aBepLICHHSIM pPi3HOILIAHO-
BOTO TIPOIIECY, B IKOMY MOXYTbh OyTH 3aJlisiHi 6arato oci0: CIIEHapHUCT, KOMIIO3UTOP, XYIOKHHUK, PEKUCED TOIIIO.
KoskeH 3 HUX CTBOPIOE BITACHHH TBIip, IO CTAE€ BAKIIMBUM €JIEMEHTOM HOBOTO ayiOBi3yaJIbHOTO TBODY.

Bimnosimuo 1o c1. 433 LK Ykpainum i ct. 8 3akoHy Ykpainu «[Ipo aBTOpChKe mMpaBo i CyMiXKHI IIpaBay
MY3HYHI TBOPY HAJEkKATh IO 00 €KTIB aBTOPCHKOTO MpaBa. My3W4Hi TBOPH — [I€ TBOPH, SIKi BUPAKAIOTHCS Y MOE-
HaHHI 3BYKiB, 1[0 CTBOPIOIOTH BiJIMOBIIHY MEIOIi0, sSika POPMY€ETHCS HA OCHOBI pUTMY Ta TapMOHii. BoHN MOXYTh
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

OyTH 3 TEKCTOM Ta 0e3 HbOro. My3uUYHUi TBIp, SIK MPABHUIIO, BIATBOPIOETHCS y BUIIISAJI BUKOHAHHS, BiJICO3aITUCY
a0o0 3ByKo3aITucy.

ABTOpH, My3W4HI TBOPHY SKHX YBIHIIUIH IO CKJIATy ay/liOBi3yajJbHOTO TBOPY, 30€piraloTh CBOE aBTOPCHKE

MpaBoO Ha TBIP 1 MOXKYTh CAMOCTIIHO BUKOPHUCTOBYBATH HOTO HE3aJIEXKHO BiJ aylioBi3yaJbHOIO TBOPY B IIIJIOMY,
SKIIIO JIOTOBOPOM HE Iepen0avyeHo iHie. 3 HUIMHU IPOIIOCEPOM ayJlioBi3yalbHOTO TBOPY a00 OpraHi3alli€ro, 1o
3I1HCHIOE BUPOOHULITBO, TIOBUHEH YKJIAJATUCS BIAMOBIAHUN 10roBip. OKpiM TOro, aBTOp MY3UYHOTO TBOPY, LIO
OyB cIieniajJbHO CTBOPEHUH /IS ayTiOBi3yallbHOTO TBOPY, 3T1THO 13 3aKOHOAABCTBOM YKpaiHH, Ma€ MPaBo — Iepe-
IIKO/KATU HETMPABOMIPHOMY BUKOPHUCTAHHIO CBOTO TBOPY, 30KpeMa BiH MOXKe 3a00pOHATH TaKe BUKOPUCTAHHS Y
pasi Horo OKpeMoro ImyOIiyHOTO BUKOHAHHS.

10.

I1.

12.

13.

14.
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