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THE DOCTRINE OF HARDSHIP IN CONTRACT LAW:
COMPARATIVE STUDY

Ilposedero nopiguanbre 00CHiONHCeHHA OOKMPUHU ICMOMHOL 3MIHU 0O0cmasun y 00208ipHomy npaei Vkpainu,
Dpanyii, Himeuuunu, Anenii. Ilpoananizogano niocmagu smiku abo posip8anHs 002080py V 38 513Ky 3i 3HAUHOIO 3MIHOW0
0bcmasun. 30iliCHeHO KOMNApamugicmcbKull aHAII3 NOBHOBANCEHb CYOY W00 3MIHU 002080pPY V 38 A3K) 3 ICHIOMHOI
3MIHOIO 0OCMABUH.

YV @panyysvromy yusinenomy npasi dookmpuna l’'imprévision oxonnoe yci 8UnaoKu HeMOICIUBOCHI BUKOHAHHS
00208IpHUX 30008 ’A3aHb OOPHCHUKOM Y Pe3yIbmami HACAHH: Henepedbauysaroi nodii' niciia YKiaoeHHs 002080p)Y.

Honammsa «icmommoi 3minu odcmasuny 6yno 68edeno 0o Llusinbnozo kodexcy Yrpainu y 2004 p. 3 memoro
HAOAHHS MONCTUBOCMI CMOPOHAM 002080p) NOOONAMU HEe2AMUBHULL 8NIUE 3MIHU 0OCMABUH, AKI Oyiu Henepedbauy-
BAHUMU HA MOMEHM YKIAOeHHs 002060py Mda 3YMOBUIU OOMANCIUBICING BUKOHAHHS 30008 3aHHA 015l OOHIEL 3 HUX.
Taxuii npasosuii incmumym mae Ha Memi, 3 00H020 OOKY, 8IOHOBUMU OANAHC IHMepeci8 Y 00208IPHUX GIOHOCUHAX MA
SMEHWUMUY PUBUKU, d 3 IHUO020 — 30epecmi 00208IpHI GIOHOCUHU, HAOABUWIU Nepesazy U020 MatlOymHitl Mooughikayii Hao
PO3IPBAHHAM.

B aneniticokiti npasosiii cucmemi 00OKmpuHy icmomHoi smiHu 00cmasun cpopmyibo8arHo NOHAMMAM frustration,
8I0N0BIOHO 00 AKOI EOUHUM NPABOBUM 3ACOOOM BUCMYNAE POZIPBAHHS 002080DY, 3 HEMONCIUBICIIO YACMKOB0I AO0 MuM-
4ac080i 3MIHU 00208IPHO20 30008 "A3AHHS.

Y Himeyvxomy 0ozogipromy npagi 00OKmpuHa icmomuoi 3minu 006CmaguH KOHYenmyanizo8ana y maxKux acnex-
max: CMopoHu He YKAAAU O 00208ip, AKWO BOHU 3HAMU OU NPO HACMAHHA MAKoL 3MiHU, 1 01 0OHIEl cmopoHu Oyno 6
HeCcnpaseoausuM 8iOMO8IAMU IHWill CMOPOHI 8 0Y0b-AKill 3MiHI 0o2080py. Himeyvkuil nioxio 6ye nputinamuii y 6azea-
MbOX NPOEKMAX 2apMOHI3aYii 00208IPHO20 NPABA HA MIXCHAPOOHOMY piHI, 30kpema 6 IIpunyunax egponeiicbko2o 0020-
sipnoeo npasa, [lpoexmi 3aeanvuoi cucmemu koopournam (DCFR), [Ipunyunax miscHapoOHUux KomMepyiuHux 002080pis
YHIJIPVA.

YV ¢ppanyysexomy, aneniticoxomy ma HimeybKoMy YUBLIbHOMY 3AKOHOOABCNBI 6CIMAHOBIEHO MPU Pi3Hi NidXoou
00 8UNAOKI6 HEMONMCIUBOCTT BUKOHAHHS 00208IPHO20 30008 A3aHHA AK BUHAMOK i3 3acadu pacta sunt servanda: cmo-
POHU He 36INbHAIOMbCA 8i0 0008 A3KY UKOHAMU 30008 S3AHH, AKWO B0HO He CIAL0 HEMONCIUBUM, K BUHAMOK Uepe3
HeMOJCIUGICb Y OesIKUX 8UNAOKAX, A60 K OKpeMUll GUHAMOK.

OcHo8HOI0 nPOOIEMOIO Cb0200€EHHS € BIOCYMHICMb BU3HAYEHHS NOHAMMA ICIOMHA 3MiHA 0OCMABURY 8 YKDa-
iHCbKOMY 3aKOHOOA8CMBI ma cy008ill npakmuyi, Wo NOCUTIOE NPABO8y HegusHayeHicmb. 3 02120y Ha HedimKicmb il
Kpumepiig y 6invuiocmi 6unaokie cyou He GU3HAIOMb 3MIHY 0O0CMABUH, HA AKI NOCUNAEMbCS CMOPOHA, ICMOMHOIO.

3axonooascmeo 6azamevox 0epicas i MidCHAPOOHe M AKe NPA8o HAOAIMb CYOAM NOBHOBANCEHHS 3IMIHI08AMU
abo pospusamu 00208ip y pasi icMomHoOI 3MiHU 0OCMABUH.

Kniouoei cnosa: icmomna smina ob6cmasum, smina 002080py, po3ip8anHs 002080py, 00208ip, YUGiibHe NPaso.
Savanets L., Poperechna H.

The doctrine of hardship in contract law: comparative study
The article analyzes the doctrine of hardship in the contract law of Ukraine, France, Germany, England.
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The grounds for modifying or terminating the contract due to a hardship are analyzed. A comparative analysis of the
court’s powers to modify the contract in connection with a hardship is carried out. In French civil law the doctrine of
I’imprévision covers all situations in which a party’s contractual obligations have become harder and more onerous
to perform because of an unforeseen event posterior to the conclusion of the contract. The conception of hardship was
introduced to Ukrainian Civil Code in 2004 for provide the contractual parties to overcome the negative impact of a
change of circumstances that was unforeseeable at the time of the conclusion of the contract and renders performance
excessively onerous for one of them. This provision is aimed, on the one hand, to restore the balance of interests in
contractual relations and to reduce risks, and on the other hand, to keep the contract, as far as possible, preference given
to the adaptation of the contract over its termination. Unfortunately, the case law indicates difficulty in implementing
the provision of hardship.

In English law doctrine is formed the concept of frustration. The only remedy for frustration in common law
is termination of the contract; and termination is permanent — English law does not recognize partial frustration nor
temporary frustration.

German doctrine of hardship has been conceptualized into three aspects requiring a change of circumstances,
the parties would not have concluded the contract if they had been aware of this change, and it would not be equitable
for one party to deny the other party any amendment of the contract. German approach has been adopted in many
harmonization projects and international instruments of contract law, in particular Principles on European Contract
Law, Draft Common Frame of Reference, UNIDROIT Principles of International Commercial Contracts.

In French, English and Germany law is established three different approaches to cases of contractual
impossibility as an exception to pacta sunt servanda: contractual parties are not discharge unless performance has
become impossible; as exception for impossibility to some cases; or as separate exception.

The main problem nowadays is the lack of definition of “significant change of circumstances” in Ukrainian
legislation and case law. Such a rule seems to increase legal uncertainty as the criteria of its implementation are vague
and have not yet been firmly and precisely defined by case law. In most cases, the courts do not recognize the change of
circumstances referred to by the party as significant.

Ukrainian civil law doctrine defines “significant change of circumstances” as change of circumstances that
did not depend on the will of parties and was the result of certain actions from the outside; and contains four features:
was unforeseeable at the time of the conclusion of the contract, its duration and inevitability, arise without fault of the
parties.

The law of many states and international soft law gives courts power to modify or terminate the contract in case
of change in circumstances. French Civil Code not contains certain grounds in the event of change in circumstances
to modify or terminate the contract. They are the same as in case of contract modification or termination by parties.
In contrast, Ukrainian legislator decreases significantly judicial intervention in contractual relations. The power
of Ukrainian courts to modify the contract is based on the general principles of contractual freedom, if parties in
contractual terms lay down modification the contract in case of change in circumstances that was unforeseeable at the
time of the conclusion of the contract renders performance excessively onerous for a party.

Keywords: hardship, modify of contract, termination of contract, contract, civil law.

Formulation of the problem. The doctrine of hardship in Ukrainian and foreign civil laws constitutes
an exception to the general principle of contract law pacta sunt servanda. It covers situations harder and onerous
to perform contractual obligations by the party owing to an unforeseen event posterior to the conclusion of the
contract. The legal consequences for hardship, the court’s powers to modify and terminate the contract in different
legal systems in the word are divers. The comparative analyses the doctrine of hardship in the contract law of
Ukraine, France, Germany, England allows to find them and to improve contract law in this area.

Analysis of resent research and publications. In the article authors are taking into account the works
of E. Boursican, B. Fauvarque-Cosson, G. Wicker, A. Downe, T. Lutzi, R. Cabrillac, J. Dewez, R. Momberg,
E. McKendrick, H. Résler, J. C. Dastis, D. Philippe, V. Honcharenko, T. O. Rodoman, V. Prymak, Ph. Ridder, M.-
Ph. Weller, and others.

The purpose of the article is to comparative study of the doctrine of hardship in Ukraine and French,
Germany, England contract law.

Presentation of the main research material. The doctrine of /’imprévision as exception to the principle
pacta sunt servanda, well known for French administrative law was introduced in French civil law by the new
article 1195 French Civil Code. It is one of the main innovations of the Ordinance 0. 2016-131 on the reform of
contract law, the general regime and the proof of obligations [1], which allows the renegotiation or termination of
a private-law contract in case of hardship. In the absence of legal provisions, judicial case-law had up until now
rejected this principle [2, p.75; 3, p.33]. L’imprévision is usually seen as encompassing all situations in which
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a party’s contractual obligations have become harder and more onerous to perform — although not impossible
— because of an unforeseen event posterior to the conclusion of the contract [4, p.53]. Reforming this area of
law required the French legislator to strike a new balance between, on the one hand, the principle of pacta sunt
servanda and the legal certainty that is usually ascribed to it and, on the other hand, the idea of contractual
solidarity and fairness that lies at the foundation of every exception for imprévision admitted elsewhere [5, p.90].
The conception of hardship is new for Ukraine civil law too. It was introduced in legislation in 2004 by Ukrainian
Civil Code to provide the contractual parties to overcome the negative impact of a change of circumstances that
was unforeseeable at the time of the conclusion of the contract and renders performance excessively onerous for
one of them. This provision is aimed, on the one hand, to restore the balance of interests in contractual relations and
to reduce risks, and on the other hand, to keep the contract, as far as possible, preference given to the adaptation of
the contract over its termination. Unfortunately, the court practice in Ukraine indicates difficulty in implementing
the provision of hardship. Practically, cases about adaptation or termination the contract by the court in the event
of change of circumstances are absent.

Legal systems that already allow an exception to pacta sunt servanda for cases of impossibility may take
one of three different approaches to cases of imprévision: they may not discharge the parties unless performance
has become actually impossible; they may extend the existing exception for impossibility to (some of) these cases;
or they may develop of separate exception. These different approaches have been taken in French, English and
Germany law, respectively [5, p.94; 6, p.326; 7, p.287; 8, p.197].

The rules of English law governing changes of circumstances during the lifetime of the contract are in
some respects more limited than those in many civil law systems. In consequence, parties are generally advised to
make specific provisions in their contract for possible future events which might affect the balance of the bargain
— often under the name of «force majeure» or «hardship» clauses — and negotiated commercial contract to very
commonly contain such provisions in order to avoid the operation of the general legal rules. However, there can
be some difficulties with the operation of such clauses. From the second half of the nineteenth century the courts
developed the doctrine of ‘frustration’ [9, p.252]. English doctrine of frustration was developed in a case involving
impossibility, English judges did not see much of a problem to extend it to cases where performance had not
become literally impossible but would not serve the intended purpose or otherwise be something entirely different
from what the parties had in mind when concluding the contract. Based on that reasoning, the English courts have
applied the doctrine of frustration where supervening circumstance had rendered performance more burdensome
to a degree that it would be fundamentally different from what was originally agreed [5, p.98].

Under English common law, the term frustration of contract includes at least three different situations: the
case where performance has become physically or legally impossible, the case where performance has become
impracticable (i.e. extremely onerous or difficult), and the case where a counter-performance has lost its value to
the creditor (frustration of purpose) [10, p.123]. Frustration operates automatically irrespective of the wishes of the
parties [11, p.38], and must be outside the parties’ control: it must have occurred «without default of either party»
[12, p.256]. Otherwise, in particular change of circumstances that was foreseeable at the time of the conclusion of
the contract or if change of circumstances was caused by one of the parties, it will mean as a breach of contract by
that party, and not as frustration.

The only remedy for frustration in common law is termination of the contract [13, p.158]; and termination
is permanent — English law does not recognize partial frustration (termination of any part of the contract) nor
temporary frustration (suspension, rather than permanent termination). The court has no power to adjust the terms
of the contract to reflect the changed circumstances [14, p.506]; and, unless it is possible to resolve the difficulties
which arise following the changed circumstances by interpretation of the contract or by implication of a term on
the facts, the court can give no relief where there is a change of circumstances which falls short of frustration
[12, p.259]. Frustration terminates the contract which effect from the time of the frustrating event: if a contract is
frustrated, each party is released from any further obligation to perform [15, p.487; 16, p.81-83]. Rather, the parties
will often negotiate a new contract with different terms and conditions [17, p.191].

The German approach to ['imprévision is based on a doctrine of disappearance of the basis of the
transaction which is entirely separate from the doctrine of impossibility. German courts had started to regularly
apply this doctrine and after the reform of German law of obligation in 2002 it was codified and introduced
into BGB (§ 313). Although they were aware of the concept of the clausula rebus sic stantibus, the legislator of
the BGB decided not to incorporate a general provision dealing with charging circumstances in an effort not to
undermine the principle of pacta sunt servanda [5, p.99-100]. The principle of good faith was the basis for the
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case law on change of circumstances [18, p.98; 14, p.489-491] before its codification into BGB after the reform of
German law of obligations.

German doctrine of hardship has been conceptualized into a three-prong test, requiring a factual element
(i.e. a change of circumstances), a hypothetical element (i.e. the parties would not have concluded the contract
if they had been aware of this change), and an equitable element (i.e. it would not be equitable for one party to
deny the other party any amendment of the contract). When these elements had been established, one party could
demand from the other what the parties would have agreed if they had been aware of the risk and the contract had
been amendment accordingly; (only) if the other party refused this or an amendment where not possible, the party
for which performance had become more onerous could terminate the contract [5, p.101-102]. German approach
has been adopted in many harmonization projects and international instruments of contract law. Art.6:111 PECL,
II1.-1:110 DCFR, 6.2.3. UNIDROIT Principles all allow the courts to amend or terminate a contract if performance
become so onerous because of an expectation change of circumstances that it would be manifestly unjust to hold
the debtor to the obligation with preference given towards the amendment of the contract [19]. Yet, unlike the
German case law, they all require an attempt to renegotiate the contract before the courts may intervene [5, p.103].
The UN Convention on Contracts for the International Sale of Goods (hereafter CISG) does not include a provision
for a change of circumstances or the adjustment of contracts. But art.79 (1) CISG provides a narrow exception to
the no-fault principle of the CISG [20, p.293-337].

The traditional French approach to imprévision is notorious for its uncompromising adherence to pacta
sunt servanda. It is perfectly illustrated by the Cour de cassation s leading decision in Canal de Craponne, where
the owner of a channel asked the courts to increase the charges that where due to them by the adjoining owners
in exchange for their obligation to maintain the channel under contracts concluded in 1560 and 1567, which had
become entirely derisory in 1876. While the lower courts allowed the claim and modified the contract, expressly
admitting an exception to the principle of pacta sunt servanda for contracts that are executed over a certain period
of time, the Cour de cassation overruled the decision, pointing out that Article 1134 reproduced a general and
absolute principle that applies to all contracts, including those entered into before the Code civil was enacted.
Thus, it was not the task of the courts, however fair they thought their decision to be, to modify a contract and
replace freely negotiated terms [5, p.94-95; 21].

French courts based on the general principle of good faith [14, p.501; 5, p.108] imposed in case of
l‘imprévision to renegotiate contracts to rebalance disproportionate contractual duties where both parties had
agreed on it, or termination of the contract. The concept of [‘imprévision applies if new circumstances that are
beyond the control of the parties and that were unforeseeable arise, rendering the contract substantially more
burdensome or substantially altering the economic balance between the obligations. The same approach is in the
Belgian legal discourse [22, p.101; 10, p.123].

The application of hardship is strictly restricted as in French Civil Code as in Ukrainian Civil Code.
According to art.1195 French Civil Code it involves the presence of four conditions:

1) change of circumstances;

2) that was unforeseeable at the time of the conclusion of the contract;

3) which renders performance excessively onerous for one party of a contract;

4) such party had not accepted the risk of change of circumstances.

Only the combination of all these conditions give party right to ask the other contracting party to renegotiate
the contract. The first party must continue to perform his obligations during renegotiation.

Ukrainian Civil Code also gives preference for parties independently solve to modify or terminate the
contract in the event of a significant change of circumstances which the parties were guided at the conclusion of
contract. Such variant of parties’ behavior rooted in the principle of good faith, and allows solving the problems
associated with change of circumstance by parties agree. It means as special way to protect property interest of
the party violated not by another contractual party, but due to unforeseeable change of circumstances [23, p.313;
24, p.118].

The main problem nowadays is the lack of definition of ‘significant change of circumstances’ in legislation
and case law. Such a rule seems to increase legal uncertainty as the criteria of its implementation are vague and
have not yet been firmly and precisely defined by case law. In most cases, the courts do not recognize the change
of circumstances referred to by the party as significant. Juridical practice in Ukraine shows that such change of
circumstances as global financial crisis [25, p.28; 26, p.65], effect of drop in value of currency, business failure,
business (commercial) risks, termination of marital relations means by the court as not significant. The notion of
‘significant change of circumstances’ is an evaluative category [27; 28, p.101; 29; 30, p.46]. Article 652 (1) lays
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down rule to determine the significant change of circumstances as circumstances have changed so much that if the
parties could provide it, they would not have concluded the contract or have concluded the contract on other terms.
Civil law doctrine defines ‘significant change of circumstances’ as change of circumstances that did not depend on
the will of parties and was the result of certain actions from the outside [31, p.706-716]; and contains four features:
was unforeseeable at the time of the conclusion of the contract, its duration and inevitability, arise without fault of
the parties [32, p.46].

Sometimes one equates hardship to impossibility [33, p.564-565], intrinsically these clauses tend to deal
with similar situations [34, p.456], but the difference between them lies in diverse consequences, in particular
legal and factual. The hardship suggests that the performances of contract may still be possible, although
excessively onerous for the debtor, whereas in the situation covered by impossibility the circumstance has caused
an insurmountable obstacle to performance. The consequences of impossibility will stress suspension of the
obligations lead to the end of the contract and relief the defaulter of liability (art.617 Ukrainian Civil Code). The
hardship clauses will be focused on re-negotiation, gives to court the choice of revising the terms regulating the
obligation or put an end to it.

Of course, there is sometimes a very fine line between a performance which is only possible by totally
unreasonable efforts, and a performance which is only very difficult even if it may drive the debtor into bankruptcy.
It is up to the court to decide which situation is before it [19].

Ukrainian Civil Code in art.652 (1) establishes two types of limits to modify or terminate the contract
by parties in case of hardship. One of them is contractual terms. Parties can provide for those in the contract
using hardship clauses. In the light of freedom of contract, their construction and application take precedence
over codified objections dealing with impossibility and unforeseen circumstances [35, p.373-374]. There is a
subjective limitation. Another, objective limitation is connected with certain type of contract and obligation. For
instance, according to nature of insurance contract, occurrence of insurance events cannot be considered as bases
for modification or termination the contract at the request of the insurer in hardship.

In the case of refusal or the failure of renegotiations or termination the contract Ukrainian law and French
law move in the same direction. To both lawmakers allow the judge to either amend or terminate a contract if an
unforeseeable change of circumstance has made performance considerably more onerous. However, the judge
power in the case of hardship is not the same.

It should be noted that law of many states, in particular: Italian, Dutch codified power the court amend
or terminate a contract; Australian and Swiss courts seem to apply a similar rule, without the legislators having
codified it; German, Austrian, Greek, Portuguese, Italian, Danish, Finnish and Swedish courts have the power
to modify the contract; and international soft law (PECL (art. 6:111), UNIDROIT Principles (art.6.2.1 to 6.2.3),
DCEFR (art. III.- 3:502)) gives courts power to modify or terminate the contract in case of change in circumstances.
In Europe, it seems that only Belgium, Luxembourg, United Kingdom do not fully recognize the judicial power
to modify or terminate the contract when there has been an exceptional change of circumstances [36, p.68; 37,
p.74-75].

From analysis of art.652 (2) Ukrainian Civil Code and art.1195 French Civil Code follows that court have
a power to revise the contract or put an end to it only if negotiations failed. In Ukrainian Civil Code same kind
of provision conditioned by general rule that modify or terminate the contract can be allowed only by the parties’
consent (art.651 (1) Ukrainian Civil Code) and binding force of contract for parties (art.629 Ukrainian Civil Code).
In decision of Supreme Court of Ukraine speaks that court have a power to modify or terminate the contract only if
negotiations failed [38]. This provision imposed an obligation on contracting parties to enter into negotiations with
a view to modify the contract or its termination: damages could be awarded for loss caused by a refusal to negotiate
or by breaking off negotiation’s contrary to good faith and fair dealing. This technique, at first view, might seem
as being undesirably complicated and heavy. Yet, this provision will protect the courts from excessive congestion.

French Civil Code not contains certain grounds in the event of change in circumstances to modify or
terminate the contract. They are the same as in case of contract modification or termination by parties. In contrast,
Ukrainian legislator decreases significantly judicial intervention in contractual relations. Moreover, courts modify
the contract in strictly defined cases. We agree with Andreeva that priority of termination under modification
of contract rooted in dispositive of civil law and the principle of contractual freedom [32; p.48]. Indeed, if the
parties agreed to modify the contract, they would not have asked the court to set about contract adaptation. The
modification of contractual terms by court necessitates to perform the obligations by parties, which have not been
freely concerted.
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The art.652 (2, 4) Ukrainian Civil Code places strict limits on the powers of the court to modify or terminate
a contract owing to change of circumstances [39]. We dare to suggest that Ukrainian lawmaker proceeded on the
bases that if the changes of circumstances are not strictly controlled, undermine fundamental principles of the law
of contract and the stability of contractual relations.

According to art.652 (2) Ukrainian Civil Code court have a power to terminate the contract if plaintiff will
prove the presence simultaneous the following conditions:

1) while concluding the contract parties thought that such change of circumstances would not occur;

2) change of circumstances is due to the conditions which the concerned party failed to remove after their
emergence in spite of all its diligence and prudence;

3) performance of the contract would disturb the balance of the parties’ property interests and would
deprive the concerned party of everything it expected to get while concluding the contract;

4) the essence of the contract or customary business practices do not result in the risk of the circumstances’
change to be rely by the concerned party.

There are few court decisions in favor of the plaintiff in court practice, seeing impossibility for party,
whom ask court to determine the contract to prove all of the above.

In keeping with French and Ukraine law the court will not be limited to end the contract, but may also
modify the contract at the request of one of the parties. The modification must be aimed at making the obligation
reasonable and equitable in the new circumstances. Any modification must only be such, however, as will make the
obligation reasonable and equitable in the new circumstances. It would not be reasonable and equitable if the effect
of the court’s order were to introduce a new hardship or injustice [19]. While, the French Civil Code not determined
exceptions for court power to modify the contract, the Ukrainian Civil Code contains it. The modification of the
contract by the court due to significant change of circumstances shall be allowed upon in unique cases when (1)
termination the contract contradicts the public interests or (2) entails the parties’ losses substantially exceeding the
expenses for performance the contract under terms changed by the court. However, the question remains how to
identify and agree on those terms even in court [40, p.117].

An interesting issue is a power of Ukrainian courts to modify the contract outside of the above cases.
It appears to be based on the general principles of contractual freedom, if parties in contractual terms lay down
modification the contract in case of change in circumstances that was unforeseeable at the time of the conclusion
of the contract renders performance excessively onerous for a party.

Based on the above the practical impact would be have issue of interpretation by courts the powers
conferred upon French Civil Code in the case of refusal or the failure of renegotiations by parties in change of
circumstances. The feasibility of assessment the French Civil Code new provision as rule increments significantly
judicial intervention in contractual relations only time and case law will show.

The art. 652 (3) Ukrainian Civil Code sets out the exception of general rule upon consequences for
contractual parties in the case of termination, according to which parties have no right to claim the return of what
has been performed by them under an obligation prior to the moment of termination the contract. If the contract
was terminated by the court due the significant change of circumstances the court upon the request of any party
shall determine the consequences of the contractual termination based on the necessity to fairly distribute the
expenses between the parties incurred in connection with performance of the contract.

Conclusions. Comparative study of the doctrine of hardship in French, English, Germany and Ukraine
contract law allows to form the following conclusions. In French civil law the doctrine of [ imprévision covers all
situations in which a party’s contractual obligations have become harder and more onerous to perform because
of an unforeseen event posterior to the conclusion of the contract. The conception of hardship was introduced to
Ukrainian Civil Code in 2004 for provide the contractual parties to overcome the negative impact of a change
of circumstances that was unforeseeable at the time of the conclusion of the contract and renders performance
excessively onerous for one of them. This provision is aimed, on the one hand, to restore the balance of interests in
contractual relations and to reduce risks, and on the other hand, to keep the contract, as far as possible, preference
given to the adaptation of the contract over its termination. Unfortunately, the case law indicates difficulty in
implementing the provision of hardship.

In English law doctrine is formed the concept of frustration. The only remedy for frustration in common
law is termination of the contract; and termination is permanent — English law does not recognize partial frustration
nor temporary frustration.

German doctrine of hardship has been conceptualized into three aspects requiring a change of circumstances,
the parties would not have concluded the contract if they had been aware of this change, and it would not be
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equitable for one party to deny the other party any amendment of the contract. German approach has been adopted
in many harmonization projects and international instruments of contract law, in particular Principles on European
Contract Law, Draft Common Frame of Reference, UNIDROIT Principles of International Commercial Contracts.

In French, English and Germany law is established three different approaches to cases of contractual
impossibility as an exception to pacta sunt servanda: contractual parties are not discharge unless performance has
become impossible; as exception for impossibility to some cases; or as separate exception.

The main problem nowadays is the lack of definition of ‘significant change of circumstances’ in legislation
and case law. Such a rule seems to increase legal uncertainty as the criteria of its implementation are vague and
have not yet been firmly and precisely defined by case law. In most cases, the courts do not recognize the change
of circumstances referred to by the party as significant.

Civil law doctrine defines ‘significant change of circumstances’ as change of circumstances that did not
depend on the will of parties and was the result of certain actions from the outside; and contains four features:
was unforeseeable at the time of the conclusion of the contract, its duration and inevitability, arise without fault of
the parties.

The law of many states and international soft law gives courts power to modify or terminate the contract
in case of change in circumstances. French Civil Code not contains certain grounds in the event of change in
circumstances to modify or terminate the contract. They are the same as in case of contract modification or
termination by parties. In contrast, Ukrainian legislator decreases significantly judicial intervention in contractual
relations. The power of Ukrainian courts to modify the contract is based on the general principles of contractual
freedom, if parties in contractual terms lay down modification the contract in case of change in circumstances
that was unforeseeable at the time of the conclusion of the contract renders performance excessively onerous for
a party.
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