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3AXHCT ITPAB TOBPOCOBICHOI'O HABYBAYA VY PA3I
BUTPEBYBAHHSA MAHHA 3 YYKOT'O HE3AKOHHOI'O BOJIOJIIHHS

3asnaueno, wo npobnemamuxa 3axucmy npas 000POCOSICHUX HAOY8AYI6 MAliHA NPU GUMPeOYSaHHi MaliHa 3
YYIHC020 HE3AKOHHO20 BOJIOOIHHA € HAO36UYALHO AKMYAIbHOW 3 027A0) HA 30LIbUWEeHHs KIIbKOCII N0308i8 Npo gumpe-
OVBAHHS MAUHA 3 YYHCO20 HE3AKOHHO20 BON00IHHSA. [[0CniodceHo cnocobu 3axucmy npas 000pocosicHux Hadysauis y
Makux cnpasax. 3anponoHoBano OesaKi 3MiHU 00 YUHHO20 3aKOH00A8CMEA YKpaitu.

Knirouosi cnosa: ooopocosgicuuili nabysay, sumpedy8ants MauHa 3 4yHco20 HE3AKOHHO20 80N00IHHI, 3AXUCT
gnacrHocmi, niocmagu sumpedy8ans Maina.

Inaowvo IO.

3awyuma npae 006pocosecmnozo npuodpemamens 6 ciyuae UCHPeEOOGAHUA UMYUIECHIBA U3 UYHCO2O He3d-
KOHHO020 611a0eHuA

Tloouepxrymo, umo npobremamuxa 3auunbst Hpag 00OPOCOSECMHbIX npuobpemamenetl UMyWecmea npu ucmpebosa-
HUL UMYUYECTNEA U3 UYIHCO20 HE3AKOHHOZO0 GIA0CHUA ABIACMCA YPE3BLIUALIHO AKIMYANLHOU, Y4UMbISAs yBeUUeHIUe KOMUYeCmed Uc-
KO8 00 UCIPeOOB8AHULL UMYWECIBA U3 UYHCO20 He3AKOHHO20 61adenus. Hlccnedoeano cnocobul sawumsl npag 000pocosecniHblx
npuobpemameneii 6 maxux oenax. [Ipednoscenvl HeKomopble usMeHe s 8 OeliCmeyIouee 3aKOHOOAMETbCME0 YKPauHbi.

Kniouegvie cnosa: 0o6pocosecmubiil npuobpemamens, ucmpebo8anue UMywecmea u3 4yiHco20 He3aKOHHO20
6nadenus, 3auuma co6CmMeeHHOCMU, OCHOBAHUA UCTNPEOOBAHUA UMYLECTEd.
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Bona Fide Purchaser Rights’ Protection In Case Of Property Reclamation From Illegal Possession

The problem of bona fide purchaser rights’ protection in case of property reclamation from illegal possession
is extremely relevant in view of the increasing number of claims on property reclamation from illegal possession.
The article investigates ways to protect the rights of bona fide purchasers in such cases. Some changes to the current
legislation of Ukraine are proposed.

Keywords: bona fide purchaser, property reclamation from illegal possession, property protection, grounds for
property reclamation.

Beryn. Ha ceoroni nuTaHHs BiIIKOAYBaHHS 30UTKIB T0OPOCOBICHOMY HaOyBaueBi HaOyBae Bce OLIBIIOT
aKTyalbHOCTI. [{e 3yMOBIIEHO HEMOOJMHOKOK MPAKTHKOI0 BUTPEOYBaHHS MaliHa Ha KOPUCTh BIACHUKA BiJ JOOPO-
COBICHOTO BOJIOALIBIIS Ta MPAKTUYHO BiJCYTHICTIO 3aKOHOJABYHX TApaHTIH OEPIKAHHS IIEBHOTO POIY KOMITCHCA-
Iii 32 BIUTy9EeHHS TaKOro MaitHa. Hes’sicoBaHMMY Ha CHOTO/IHI 3aJIMIIAIOTHCS TUTAHHS SIK 3aXHCTY IIpaBa Jo0poco-
BicHOTO HaOyBada y pasi, K10 MpuadaHe HUM MaliHO (DaKTUYHO BUTPEOYBaHO y HBOTO Ta sIKi IPABOBI MEXaHI3MH
3aXHCTY 3aCTOCYBATH y TAKOMY BHIIQJIKY.

Jlani npobnemu Ha TeopeTndyHOMy piBHI mocmimkysamu O. B. [lzepa, I. O. d3epa, H. C. Ky3nenosa,
P. O. Maiiganuk, B. ®@. Macnos, JI. A. Mysuka, O. A. Ilinonpuropa, C. O. Ilorpiouuii, B. A. Psaciuues,
K. I. Cknoecbkui, 1. B. Ciacu6o-®arteena, €. O. Cyxanos, 0. K. Tosncroii, b. B. Uepenaxin, 5. M. IlleBuenko,
O. C. fBopcrka. OHaK psijl 3alIUTaHb 3aJUIIAIOTHCS BIAKPUTUMHE, OCKIJIBKU Ha MPAKTHII €MHOTO IMiIXOIY TaK i
HE 3Haii/IeH0. 30KpeMa, B CyJ0BIl MPAKTHII 3yCTPIYatOThCS KapAMHAIBHO MPOTHIICKHI CYJIOB1 PIllICHHS IIIOJI0 BifI-
IIKOAYBaHHS 30UTKIB 100OpOCOBICHOMY HaOyBadeBi.

ITocranoBka 3aB1aHHsA. MeTOI0 CTAaTTi € MPOBEACHHS TEOPETUUHOTO aHAMI3y 3aXHUCTy MpaB A00poco-
BicHOTO HaOyBaua y pa3i BUTpeOyBaHHs MaiiHa HOro BIACHUKOM Ha IiICTaBi YMHHOTO 3aKOHOJABCTBA YKpaiHU Ta
CYIOBO1 IIPAKTUKH, a TAKOXK BUCIIOBJICHH BIACHOT O3HUIIIT CTOCOBHO BPETYITIOBAHHS IIPOOJICMHUX ITUTAHB 3aXHCTY
paB 10OpPOCOBICHOTO HaOyBaya.

Pe3yabraTn AociimzkeHHs. [ BUpIICHHS TIOCTABIICHUX 3aBIaHb HEOOXIJHO, B NIEPIY Yepry, BUSHAYUTH
HOHATTS T0OPOCOBICHOTO Ha0yBava B PO3yMiHHI YHMHHOTO 3aKOHOAABCTBA YKPATHH, Ta B SIKMX BUITAJKaX MaiHO MOXE
OyTH B HHOTO BUTpeOyBaHe Ha KOPUCTH BIIaCHHKA. YiTKOTO BU3HAYECHHsI TOHATTS «100pocoBicHU HaOyBau» LluBinbHuA
kozieke Yipainu Bin 16 ciuns 2003 p. (Hagam — LK Ykpainn) [1] #e mictuth. Hatomicts y u. 1 ct. 388 LIK Ykpainu
3a3HaYa€eTHCS, SKIIO MAHO 32 BIATUIATHAM JIOTOBOPOM IpHI0aHe B 0COOH, siKa HE MaJjia IIpaBa Horo BiIUy KyBaTH, PO
0 HaOyBa4 HE 3HaB 1 HE MIT 3HaTH (100pOCOBICHHI Ha0yBay), BIACHHK Ma€ MPaBo BUTPEOYyBaTH Iie MalHO BiJ HaOyBaJa
TIMIIe Y pasi, Ko MaitHo: 1) OyIo 3ary0OieHe BIacHHKOM abo 0co00to, sIKil BiH NepeiaB MaitHO y BOJIOIHHS, 2) OyIio
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naabo tOnisa
3axucT npaB fo6pocoBicHOro HabyBaya y pasi BUTpebyBaHHI MaiHa 3 4y>Oro He3aKOHHOIro BOJIOAIHHS

BUKpaJICHE Y BIIACHHKA a00 0cOOH, SIKiii BiH Iepe/iaB MaiHO y BOJIOJIIHHS; 3) BUOYIIO 3 BOJIOIHHS BIIACHUKA 200 0co0H,
SIKild BiH MepenaB MaiiHO Y BOJIOJIIHHS, HE 3 IXHBOT BOJI 1HIIMM HIISIXOM. 3BiJICH BOAYa€ThCs, IO MM JOOPOCOBICHUM
HaOyBaueM po3yMieThcst 0c00a, sika Mpuadana MaifHO B 0COOH, sIka He MaJia TipaBa Horo BiI4y»KyBaTH, PO 1110 HaOyBa4
He 3HaB 1 He Mir 3HaTH. Jlemo mupliie TpakTyBaHHs boro NoHATTA Aae 1. 25 [locranosu [Tnenymy Buroro crienia-
Ti3oBaHoro cymy Yipainu «[Ipo cymoBy mpakTHKy B cIipaBax IO 3aXHCT ITPpaBa BIACHOCTI Ta iHIIMX PEIOBUX IIPAB
Ne 5 Bix 07.02.2014 p. , a came: HaOyBa4d BU3HAETHCS JOOPOCOBICHHUM, SIKIIO MPH BYMHECHHI MPABOYMHY BiH HE 3HaB i
HE MIT 3HaTH MPO BiJICYTHICT Y TPOJIABIIS MPAB Ha BiUyKECHHS MaiiHa, HATIPUKIIA]T, BXXUB YCIX PO3YMHHX 3aXOJIiB, BU-
SIBUB 00EPEKHICTh Ta 00aIHICTB JUIS 3’ICyBaHH MPAaBOMOYHOCTEH ITPOIABIIS HA BiIUyKeHHS MaiHa. [1py iboMy B Iisx
Ha0yBa4a HE MOBHHHO OyTH 1 HeoOepekHOT (DOPMH BHHH, OCKIJIBKHU BiH HE JIMIIEC HE YCBITOMIIIOBAB 1 He Oakas, a i He
JIOITYCKaB MOYKJIMBOCTI HACTAHHS Oy/Ib-AKUX HECTIPUATIMBUX HACIIIKIB JUIsl BIacHUKa [2].

3a 3aralbHAM NPAaBUIIOM BJIACHHK HE Ma€ MpaBa BUTPeOyBaTH y JOOPOCOBICHOTO HaOyBaua, sSIKHIA IPHI0aB
MaifHO, KpiM BHIIQJIKIB, epeadadeHnx 4. 1 ¢t. 388 LIK Ykpainu. Y cBoro depry, SKIo MaiiHO HaOyTe Oe3BiAILIIATHO,
BJIACHHK Mae€ MpaBo BUTPeOyBaTH HOTo Y Oy/Ib-SKMX BHIaIKax. L[5 mo3wmitis qictana po3BUTKY Ha MPAKTHII. 30KpeMa,
Bepxoumii Cyn Yipainn y crpasi Ne 6-136 1ic 12 3poOuB npaBoBHii BHCHOBOK, BiJIIOBITHO J0 SKOTO MPaBOBE 3Ha-
YeHHS JJIs BUPIIICHHS CIIOpY MPO BUTpeOyBaHHs MaliHa 3 BOIOJIHHS JoOpocoBicHoro HaOyBada (cT. 388 LIK Vkpa-
THU) Ma€e BCTaHOBIICHHS CylIOM (hakTy BUOYTTS MaiHa 3 BOJIOAIHHS BJIACHHMKA — [IO3MBAYA MO0 CIIPABH, 11033 HOTo
BOJICIO, a HE 3 BOJIOAIHHS 0COOH, KA BiUy)K/JIA CIipPHE MAifHO Ha KOPHUCTH J0OpOCOBicCHOTO HaOyBava [3].

Ha cporosiHi OIMpEHHMH € CYIIOBI PIIICHHS 1010 BUTPeOyBaHHS MaiHa B J0OPOCOBICHHX HaOyBayiB, TCHJICH-
IIHO TaKi KaTeropii CropiB CTOCYIOTHCS IEPHKABHOTO (B T. 4. BIHCHKOBOT0) MaifHa. 30KpeMa, Ha ITepIIli IITTAIBTH BUXOIHUTh
rocriofiapchka JisuibHICTh KoHNepHy «BilicbKTOpreepBicy, mocaioBi 0CoOU SKOTO, SIK 1€ BUTUIMBAE 13 CYIOBUX DIllICHb,
HETPaBOMIpPHO BiTUYKyBaJI 00’ €KTH HEPYXOMOTO MaiiHa, sKi Hajiexxamu aepkasi. Came y cripasi Ne 921/368/13-1/18 Bin
31 Gepesnst 2015 p., po3nIsHYTii JIBBIBCHKIM anessIiifHIM FOCHOAAPCHKUM CyZIOM, Oy/I0 BUHECEHO OCTAHOBY, 3T1THO 3
SIKOIO MIATPUMAHO NPAaBOMIpHICTh BUTpeOyBaHHS y TOOPOCOBICHOTO BIIACHHKA HEPYXOMOIO MaiiHa Ha KOPUCTb JepiKaBH
[4]. TTpu 11bOMy MiICTaBaMM JUTST TAKOTO BUTPEOYBAHHS € BiJICYTHICTh BOJII BIIACHWKA MaifHa Ha BITIYKeHHs 00’€kTa. Sk
BCTaHOBJICHO CY/IOM, BOJISI BJIACHHKA [TOBHHHA OyJIa BUPayKaTHCs IUTTXOM BHIATI POIOPSITIOTO aKTy, Ipy boMy KoHtiepH
«BiiicpKTOprCepBic) YKIIaB JIOTOBIp KYHIBIII-IPOIaXKy HEPyXOMOTO MaifHa Ha IiJICTaBi 103Boiy y (opmi mmcra. LlikaBo
TaKOX, 1110 CyA Y I1ii CrpaBi JOroBip KymiBmi-ipofaxxy Mk KonriepHoMm «BiiicekTopcepsicy Ta mokymiiem Oc.-1 Br3HaB
TaKKUM, 110 HE YKJIa/ICHHI, 1110 HE CTBOPUB KOIHHX ITPaB Ta 000B sI3KiB JJIsI CTOPIH (ITiICTaBOO ISl TAKOTO BUCHOBKY Oyria
BIJICYTHICTb JIEp’KaBHOT peECTpaLlii JOroBOpY KyIBITi-IPOIaXy HEPYXOMOIO MaiiHa).'

AHaJOTIYHUX BHUCHOBKIB JIHIIOB Buimmid rocrmomapchkkuid cyn YKpaiHH NpH POl CIIPaBH
Ne 914/3178/13 y moctanoBi Bix 14 jumas 2016 p. Lls cipaBa Takox cTocyBasiacsi IpolaXKy HEPyXOMOTO MaitHa
(mepxaBHoi BrmacHocti) KonnepaoMm «BiiicekTopreepBic» TpeTiit ocobi. IIpu mpoMy Cya TakoX BHPIIIUB IIPO
HeoOXiHiCTh BUTpeOyBaTu MaifHO y q00pocoBicHOro HaOyBaua 3 MiACTaB BiACYTHOCTI A03Boidy MiHicTepcTBa
obopoHu YkpaiHM Ha BiIUYKEHHS BIAMOBIIHOTrO MaiiHa [5].

[IpoanaizyBaBuIy JaHy KaTeropilo CIpaB, IPUXOAUMO JI0 BUCHOBKY, IO B KOTHOMY 3 CYHOBHX PIillICHb
HE BHPIIICHO J0JIi JJOOPOCOBICHOTO HAa0yBaJa Ta 3iHCHEHHS KOMITCHCAllil 30UTKIB. €IMHE 110 3HAXOIUMO, 1€ Y
noctanoBi Bepxosroro Cyny Ykpainu Ha criiyibHOMY 3acijanHi CyloBUX NayaT y UBUIBHUX, aIMIHICTPATHBHUX
Ta rocrogapchbkux crpasax Ne 6 —2510 16 rpynus 2015 p. y cnpasi 1ic 15 3a3Ha4eHo, 1110 J00pocoBicHUT HaOyBad
(moKyrmel) Ma€e MpaBo 3BEPHYTHUCS 3 TO30BOM JI0 MPOAaBLs B OpsiAKy cT. 661 LIK Vkpainu [6].

Buacninok BuTpeOyBaHHs MaiiHa B 10OpOCOBICHOTO Ha0yBaya [0CTAa€ JIOT1YHEe MUTAHHA: SKUM YHHOM 3a-
XHCTHTHU HOTO TIpaBa Ta KOMIICHCYBAaTH MOHECCHI BUTPATH HA MpUAOaHHs JaHOTo MaitHa? OuYeBHIIHO, IO CIIOCiO
3aXHCTY 3aJIe)KaTUME BiJ IMicTaB HAOYTTS TaKOTo MaliHa. Po3risiHeMO BapiaHTH, KOJU MaifHO HaOyBaoCs Ha ITij-
CTaBl JIOTOBOPY KYIIIBII-ITPOIaxy. 30KpeMa, MPOMOHYEMO 3BEPHYTH yBary Ha Taki ClIOCOOM 3aXHUCTY:

1. 3BepHEHHS 3 BUMOTOIO PO BiAIIKOAYBAaHHS 30MTKIB 10 MPOAaBIs MaifHa B HOpSAKy cT. 661 LIK Ykpa-
iHM (sIK1I0 MaliHO HAOyBalOCs Ha MiJICTaBi IOTOBOPY KYIiBII-IPOAAKY);

2. 3BepHEHHS 3 O30BOM MPO CTATHEHHS 30UTKIB 31 CTOPOHHU, sIKa OTpUMaJia KOUITH 32 HeliIHCHUM IIPaBo-
YHHOM, 200 3 0COOH, sIKa € BUHHOIO B HEAIWCHOCTI IIPaBOYHHY;

3. BusHaHHS HEIIMCHUM OTOBOPIB, Ha MiACTaBI SKUX «HAOYBAIOCS» MallHO, 3BEPHEHHS 3 BUMOTOIO IIPO
BIJIIIKOTyBaHHS KOIITIB B opsiiKy cT. 1212 11K VYkpainu;

4. 3BepHEHHS 0 BIACHUKA MaliHa 3 TI030BOM IIPO BiAIIKOAYBaHHS JOOPOCOBICHOMY HaOyBaueBi HEOOXiTHIUX
BUTpAT Ha yTPUMaHHS, 30epeKeHHS MaiiHa, 3/[IIICHEHUX HUM 3 4acy, 3 SIKOTO BIACHUKOBI HAJIEXKUTH IIPaBO Ha TIOBEP-
HEHHs MaiiHa abo0 repeaHHs JOXOIiB.

! Mopsia 3 Tm, 3riguo 3i ct. 657 LIK Ykpainu, B peqakiiii, YNHHIN HA MOMEHT YKJIa[CHHS OCIIOPIOBAHOTO JIOTOBOPY, AOTOBIp KYIiBIi-IPOTAKY HEpY-
XOMOTO MaifHa yKJIaJaeThesl y MUCBMOBIiT (hopMi Ta miusirae HoTapialbHOMY HOCBIIUCHHIO Ta JepKaBHIH peectpauii. BinnosinHo 1o 4. 3 cr. 640 1K
VYkpainu, TOroBip, SIKMH MiJyIArae HoTapialbHOMY MOCBITYEHHIO a00 JIeprKaBHii peecTpallii, € YKJIaJeHUM 3 MOMEHTY HOro HOTapiaJbHOTO MIOCBITYEHHS
a00 Jiep)KaBHOI peecTpallii, a B pa3i HEOOX1THOCTI Ta HOTapiaJIbHOTO MOCBIYECHHS, 1 JISPIKaBHOI peecTpallii — 3 MOMEHTY JiepsKaBHOI peectpaitii. Bpaxo-
BYIOYM HABEJ/ICHE, Cy/l IPUHIIIOB /10 BUCHOBKY TIPO MPaBOMIPHICTh BUTPEOyBaHHs MaiiHa B J0OPOCOBICHOTO HaOyBaya.
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Yacruna 1 ct. 661 11K Ykpainu BCTaHOBIIIOE, 1110 Y pa3i BUIyYEHHS 32 PIIICHHSIM Cy/Iy TOBApY Y TOKYIIIIS
Ha KOPHUCTh TPETHhOT 0COOM HA MiJCTaBaX, [0 BUHUKIIK JI0 MPOIAXKy TOBAPY, IPOIABELh MA€E BiIIIKOyBaTH ITOKYII-
LIeBI 3aBJaHi HOMY 30MTKH, SKIIO ITOKYIEIh He 3HaB 200 He MIT 3HATH PO HASIBHICTh IUX MifcTaB. Buxomsun 3i
3Micty HopmH CT. 661 1K Ykpainwm, cinij 1iidTe 00rpyHTOBAHOTO BHCHOBKY, 1110 000B’SI30K ITPOJIABIIS BiIIKOAYBa-
TH [TOKYNIIEBI 30MTKM BUHUKAE 32 YMOBH iICHYBAaHHS B CyKYITHOCT] HACTYITHUX FOPUANYHUX (aKTiB:

1) icHyBaHHS MiACTaB JUIS BHJIYYCHHS PEdi, MO € IPEIMETOM TOTOBOPY KYIIBII-IIPOJAKY, 10 MOMEHTY
YKJTaJCHHS TaKOTO JOTOBOPY;

2) BUIIYYCHHS B MOKYMILS IPEIMeTa J0TOBOPY KYHIBIIi-IPOAAXKY 3a PILICHHSIM CYY;

3) moKyTielb He 3HaB 1 HE MIr 3HATH MPO HASBHICTH MIJICTAB JJIs BUWIYYCHHS pedi, sIKi BUHUKIIH JI0 YKJIa-
JICHHS IOTOBODY.

TakuM YMHOM, MiICTABOFO JUTsl BiIIIKOAyBaHHS 30MTKiB 3a cT. 661 LK Vkpainu € BUKITIOUHO 00’ €KTHBHI 00CTa-
BUHH, BIUICPITHHI TIEPEITIK SKUX HABSICHUH Y 4. 1 aHOT CTAaTTi, 13 CYKYITHOIO HASBHICTIO SIKHX 3aKOH IIOB’s13y€ 000B’SI30K
TIPOJIABIIS 3MIMCHUTH BIIIIIKOYBaHHS TIOKYITIEBI 3aBlIaHnX 30UTKIB. [Ipu 1ibomy, O6e3ymMoBHO, cT. 661 1K Ykpainu cmin
po3mIsIaTh B CyKymHOCTI 13 ¢T. 660 LIK Ykpainu, sika 3HIMae 3 MpoAaBLIs TATap BiAMOBLAAIBHOCTI Y pasi, SIKIIO Mpoja-
BeIlb HE OpaB ydyacTi B CYIOBOMY IIpOIIeci (00 BUTPEOYBaHHS MaliHa 3 Ty»KOr0 HE3aKOHHOTO BOJIOIIHHS) Ta IOBEIE, IO
B3SIBIIIM Y4acTh, BIH Mir' OM BIIBEpHYTH BiiOpaHHS NPOIAHOTO TOBAPY Y MOKYIIIIS. BpaxoByroun HaBeleHe, iCHyBaHHSI
00cTaBuH, BU3HaYeHHX 4. 2 cT. 660, 4. 1 ct. 661 LIK Ykpainu, € iMrepaTnBHOLO ITiICTABOIO /TSt BIAIIKOTYBAHHS IOKYTILIEBI
3aBIAHKMX HOMY BHACIIIIOK BAJTy9YEHOrO TOBapy 30MTKIB 1 TaKe BIJIIIKOAYBaHHS Mae OyTH 3/iHiCHEHE came MPOIaBLCM.

AHaJIOTIYHE TPAKTyBaHHS BIIMOBIIAILHOCTI MPOAABIIS TOBAPY, 3riHO 3i cT. 661 1K Ykpainu, 3HaX0AMMO
1 B HayKOBO-TIpakTHnaHOMY KoMeHTapi 1o LIK Ykpainu 3a pen. npod. B. M. Koccaxka, ne 3a3nauaetscest: «IIpogasers
3000B’s13aHUIA BiIIKOXYBATH 3aBaHi 30MTKH, SIKIIO ITOKYIICIb HE 3HaB a00 HE MIr 3HATH IIPO HASIBHICTDH ITiJICTaB
JUTS BiiOpaHHsI peui (HanpuKIIal, He 3HaB 1 He MIT 3HaTH, 0 KyIye KpaaeHy pia)» [7].

[Tpu 1bOMYy €111 OKpEMO HATOJIOCUTH, [0 BiAMOBIAAIBHICTh MPOAABII HE 3aJIS)KUTH BiJl TOTO YU 00CTaBH-
HHU, SIKi 3yMOBWJIM BIITYYCHHS peUl y MOKYIIIS, OYIIU BiIOMi IPONABIICBI UM Hi.

Bonrovac ¢y He MaroTh OJTHO3HAYHOTO ITiXOTY, IO CTOCYETHCSI CTATHEHHsI 30UTKIB 3a cT. 661 11K Ykpainu,
30KpeMa, icHye JBi mo3uitii: 1) it BiamoBigambHOCTI 3a ¢T. 661 LIK Yipainu moTpiOHO TOBOAUTH HE TINBKU Tepepa-
XOBaHI BHIIIE 0OCTaBHHH, a e W CKJIaJ] UBLILHOTO IPAaBOIOPYILIEHHs;> 2) BiAMOBifaabHICTh 3a cT. 661 1K Vipainu
MPOJIABIL € IMIICPATUBHOIO Ta HACTAE HE3AJIC)KHO Bijl HAIBHOCTI/BIICYTHOCTI CKJIaTy IIMBLIHHOTO IPABOIIOPYIIICHHS.

2V pimenni ocrionapeskoro cyay JIbBiBeskoi o6macti Bix 16 mororo 2016 p. y cripasi Ne 914/4348/15 noGpocoBicHOMy HaOyBadeBi BiIMOBICHO
y 3aJ0BOJICHHI [O30BY IIPO CTATHEHHs 30UTKIB B mopsiiky cr. 661 1K Ykpainu, 3 omisay Ha BiACYTHICTb BUHH NPOAABLS y BUTpeOyBaHHI MaiiHa y
nobpocosicHoro HaOyBaya [8].

3 Taky npaBOBY MO3MULIIFO TAKOK CIIOCTEPIraeMo y Cy/IOBiil IPaKTHIII y aHAJIOTIYHUX clipaBax. 30kpema, y cripasi Ne 2/405-08(8/51-07(31/43)), pos-
DIHYTiH rocrofapchKuM cynoM Jninponerposeskoi oomacti (pimrenns Big 18.02.10 p.), Cyn npHIIIOB 10 BUCHOBKY, 10 «Ha CIIPHI IPaBOBIAHOCHHU
BI/ILIKOTYBaHHs 30UTKIB, OB’ s3aHE 3 BIJIYUYCHHSIM 32 PILICHHSM Cy/y TOBapy B IOKYIILSI HA KOPUCTh TPETHOI 0COOH, IOLINPIOETHCSI [Iist CT. 658 Ta 4. 1
ct. 661 LIK Vkpainu. Buxomsan 31 3micty 4. 1 1. 661 LIK Ykpainu, yqacHIKaMu IPaBOBIIHOCKH 3 BiIIKOAYBaHH: 30UTKIB €: 1. [Tokymens BumydeHo-
IO B ITOANIBIIIOMY 32 PILICHHSM Cyxy ToBapy; 2. [IponaBelib, iKHii Mae BiLIIKOIYBAaTH NOKyNLEBi 30uTku; 3. Tpetst ocoba, Ha KOPUCTD SKOT BUITYyIa€eTh-
cst ToBap 3a pinrenssm cyxy. Hanexxe BAT «J{HinpoBchKIIpoMOym» HepyxoMe MaitHO OyI1o IpoaHe Ha MPHIIIOAHKUX TOPrax ACp)KaBHUM BHKOHABLIEM,
a caMe B OPSIIKY HPHMYCOBOTO Ipoaaxy. Bianosiguo no ad3amy 5 4. 3cr. Stau. 1 ct. 61 3akony Ykpainu «IIpo BUKOHaBUE TPOBAKEHHS» Ta HOPM
THUM4YacCOBOTO ITOJIOKEHHSI TIPO TTOPSI0K POBEICHHS IIPUIIFOJHUX TOPTiB 3 peairi3allii aperuToBaHOro HEPyXOMOro MaiiHa (3aTBEpKCHO HakazoM Mi-
Hicrepera roctuii Yipainu 68/5 Bixg 27.10.99 p. ta 3apeectpoBano 02.11.99 p. 3a Ne 745/4038,) npozaBiieM aperITroBaHOro MaiiHa BUCTYIIMB OpraH
JIepIKaBHOT BUKOHABYOT CITy>KOM, SIKHii 1 TOBUHEH Bi/IIIKOJOBYBATH O3MBady (TIOKYIILO) IIOHECEH] HUM 30UTKHU. 1{e Tako)K BUILIMBAE 3 BUMOT CT. 658
LK Vkpainu, 3riJiHO 3 SIKHX OPaBoO MPOJaXy TOBApy HAJEKUTh BIACHUKOBI, KPIM BHIIAKIB IPUMYCOBOIO MTPOAAKY.

AHaJIOriyHOrO BUCHOBKY JiiIIOB i Bummii rocnogapebkuii cyn Ykpainu y cripasi Ne 10/81p.[10], y nocraunosi Bix 27 mororo 2007 p. IIpu npomy
MiICTABOIO MPUTSTHEHHS 10 BiANOBIAAIBHOCTI IPOAABLLI (BUKOHABYOI CITy’KOH) Takok OyJ1a He HasBHICTb BUHH, a caM (haKT BUITYUCHHS Pedi y MOKYIILLL.

TIponoBxyroun aHaii3 CyaoBOI MPAKTUKH, JOLUILHO 3rafiaT 1 pimeHHs AnensuiiiHoro cyny Binaunpbkoi obmacti Big 18 rpyans 2015 p. y crnpasi
Ne 127/7453/15-11, e 9iTKO 3a3HAYAETHCS, IO «ITOBOAM AMEILILIIHOI CKaprH PO Te, 0 000B’I3KOBUM IS IIPUIHSTTS CYIOM PILICHHS PO BIiAIIKO-
JIyBaHHS 30UTKIB € HAsBHICTb IPOTUIIPABHOCTI MOBEIIHKU BiANOBIayua, 3aMOAISHHS [IKOAU, IPUYUHHOTO 3B’SI3KY MIK MPOTHIIPABHOK MOBEIIHKOIO
BIZNOBi1a4a Ta 3aIOAISHHSIM IIKOJM, BUHH BIANOBiga4a, KOJIETis CYiB HEe MpUiiMae 0 yBard, OCKUIbKH NP BiJIIKOAYBaHHI 30MTKIB 3a IpaBuiia-
mu crarTi 661 1K Vipainu HasBHICTb yKa3aHHUX CKJIAJOBHX He BuMaraeTbesi» [11]. To6To cyn 4iTkoO BH3HAYUB BiACYTHICTH HEOOXITHOCTI B3araini
3’sICOBYBATH BHHY IPOAABIL, a Hopma cT. 661 LIK Ykpaiuu € iMnepaTnBHoro.

Crnixg HarolocHTH, IO MOAiIOHA CHTyalis Mana Micue i y cmopi, po3miiHyToMy KpomeBchkum paiionHuM cynoMm Cymcbkoi obmacTi y chpasi
Ne2-1958/10 (piwenns Bix 13 sxosras 2010 poky), ne Oc. 1 mpundana renedon y Oc 3, y coro yepry Oc. 3 npundana tenedon y Oc. 2. 3ronom
3’sicyBazocs, mo TeaedoH OyB BUKpaJeHuUi Ta fioro moBepHyTo BracHUKy. Oc. 1 3BepHyracs 3 mo3oBoM 10 Oc. 2 (BUHHOI 0c00H) PO BiIIKOXYBaHHS
30MTKIB, OJHAK LI BUMOTH He OyJIH 3aJ0BOJICHI CYZIOM MOCHIAIOUHCh Ha Te, 110 HopMa cT. 661 LIK Vipainu o0 BigmoBizansHOCTI IPOIABIL y BU-
NaJIKy BUTpeOyBaHHs TOBapy y MOKYMIS TPETiMU ocobaMu € iMrepaTuBHO. [IpogaBers He Moxke OyTH 3BUIBHEHHI Bij TaKol BiJIIOBIAIBHOCTI 41
oOMexHTH ii HaBiTh y pasi, koiu 1e Oyze nependadeHo y NpaBOYMHI, OCKUIBKH TaKUil NPaBOYMH Oyae BBAXKATHCS HIKYEMHHM 3 yCiMa HACIiJKaMH,
nependadenumu cT. 216 1K Ykpainu. Takum unnom, Oc. 3 sk npopaBes MOOiLNBHOTO TenedoHy, He Moke OyTH 3BUTPHEHHMI Bil BiANOBiTaIbHOCTI
BimmkoxyBaTu nokymuesi Oc. 1 30MTKH Y¥ 3BUTBHEHUM BiJl TaKol BIANOBigaabHOCTI [12].

Buxoasuu 3 HaBeJJCHOTO, y JIaHill CIpaBi MpojaBelnb OyB 100pOCOBICHUM Ha0yBayeM pedi, IIPH LbOMY CYJ BUPILIMB, 1110 BiJIIOBIJaIbHICTD MIPO-
JaBIs HE 3aJICKHUTH BiJl TOTO, Y BiH € JOOPOCOBICHMM 4H HeJOOPOCOBICHMM HaOyBaueM, Ui € BHHA MPOJABLII UM BOHA BIACYTHS, Ta CTBEPAUB, IO
06e3yMOBHOIO ITiJICTABOIO JUISi HACTAHHS BiIIOBIIAILHOCTI 3riaHO 3i ¢T. 661 IIK Vkpainu € BuirydeHHs TOBapy y MOKYIIIS Ta T€, 0 OCTAHHIN HE 3HaB
Ta HE MII 3HaTH PO ITiICTaBH BUIIyUYCHHS TOBApY JI0 HOTO IPOaxKy.

V pimenni Anemsmiiinoro cyay 3anopisskoi oomacti Bix 01 wepBust 2016 p. y crpasi Ne 310/924/16-11 Takox MiATPAMAHO HO3HIIIO BilIOBIAAIb-
HOCTI IIPOZIABLISI TUTBKH MPH YMOBI HasBHOCTI 3a3HaueHUX y cT. 661 1K Vkpainu 00’ eKTHBHUX 00CTAaBHH, IPU LIbOMY HE OEpeThest 10 yBard CKiIaja
LUBIIBHOTO MpaBomopymenHs [13].
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naabo tOnisa
3axucT npaB fo6pocoBicHOro HabyBaya y pasi BUTpebyBaHHI MaiHa 3 4y>Oro He3aKOHHOIro BOJIOAIHHS

Ha oOrpyHTyBaHHS mepimnoi Mo3uIlii cyau 3a3Ha4ar0Th, IO JUIS BiJIIKOAYBaHHS 30UTKIB HEOOXITHO JI0-
BOJMTHU CKJIAJI IIUBLUILHOTO MPABOMOPYIICHHS. 30KpeMa, mocmiarotees Ha cT. 614 1K Ykpainu Ta I[locranoBy
[Tnerymy BepxoBroro Cyny Ykpaiau «IIpo mpakTHKy po3Isjly CyJlaMH IIMBUTLHUX CIPaB 3a MM030BaMH PO Bifl-
mKotyBaHHs wkoam» Ne 6 Bif 27.03.1992 p. 3rigno 31 cT. 614 LUK Ykpainu, ocoba, sika mopyinia 30008’ 13aHHs,
Hece BIIMOBIAANBHICTD 32 HAsIBHOCTI 11 BUHU (yMHCITY a00 HE0OSpeKHOCTI), SKIIO 1HIIE He BCTAHOBJICHO JIOTO-
BOpoM abo 3akoHOM. Ocoba € HeBUHYBATOIO, AKILIO BOHA JIOBE/E, L0 BXKUJIA BCIX 3AJIEKHHUX BiJ HEl 3aXO0/iB 11010
HAJIeKHOTO BUKOHAHHS 3000B’s13aHHs. BiJICyTHICTB CBO€T BUHU TIOBOIUTH 0c004, sika MopyIuiia 30008’ s3aHHSI.

Bepxosuum Cynom Yipainu B 1. 2 [ToctanoBu Ilnenymy Ne 6 Big 27.03.1992 p. po3’sicHeHo cygam, 110
PO3TIISAIAF0YH [TO30BH TIPO BiINIKOMYBAHHS KO, CyJIX TIOBUHHI MaTH Ha yBas3i, IO IIKOJA, 3alOisiHa 0Cc00i i
MaiiHy TpoMa/isHuHA a00 3aloisIHa MalHy IOPUIMYHOI 0COOH, IiAJIATae BiAIKOAYBAHHIO B TIOBHOMY 00Cs31 0CO-
0010, sIKa 11 3aro/Iis1a, 3a YMOBH, 0 JIii 0CTaHHBOIT OYJIM HEITPaBOMIPHUMH, MK HUMH 1 IITKOJIOO € Oe3MocepeTHil
MIPUYUHHUHN 3B’ 530K Ta € BUHA 3a3Ha4eHoi ocoOu [ 14]. 3 omiany Ha BUKIIaleHe, CYaIU TPUTPUMYIOTHCS O3HIIIT, 1110
JUTS 3aCTOCYBaHHS TaKUX 3aCO01B BiJIOBIAIIBHOCTI, SIK CTATHEHHS 30UTKIB, HEOOXITHUMH € HasBHICTh YCIX elle-
MEHTIB CKJIaJly IIUBITBHOTO MPABOMOPYIICHHS, a caMe: MPOTUIIPABHOT MOBEIIHKHU, 30UTKIB, IPUIUHHOTO 3B’SI3KY
MIX MPOTUIIPABHOIO MOBEIIHKOIO OOPIKHUKA Ta 3aBJaHUMHU 30MTKAMU Ta BHHU.

Pa3om 3 TuMm, BiICYTHICTb X04a O OTHOTO 13 3a3HAYEHUX €JIEMEHTIB, YTBOPIOIOUHX CKJIaJl IIUBUILHOTO Tpa-
BOTIOPYIICHHS, 3BUIbHSIE OOP)KHHKA BiJl BIAMOBIAAILHOCTI, OCKUILKH HOTO TIOBEIIHKA He MOXKe OyTH KBamidikoBa-
Ha, sIK IpaBonopyIieHHs. [Ipu boMy Ha O3UBaYa MOKIAAETHCS 000B 30K JIOBECTH HASBHICTH 30MTKIB, TIPOTH-
MIPABHICTh MMOBEIHKH 3arl0/lifoBavya 30MTKIB Ta MPHYUHHHN 3B’SI30K TAKOi TOBEIIHKH 13 3aOMITHUMHU 30UTKAMH.
HaromicTh BuHa OOp)KHHKA Y IOPYIICHHI 3000B’13aHHS MIPE3IOMY€EThCS Ta HE TIIUIATa€ JOBEICHHIO KPSIUTOPOM,
TOOTO came BiJIMOBIIau IOBUHEH JIOBECTH, 1110 B HOTO JisIX BIJICYTHsI BUHA Y 3alOisTHHI 30UTKIB [14].

Ha nam nomisi, BiAMOBiIambHICTh IPOAABIIS 3riaHO 31 ¢T. 661 1K Ykpainu € iMmeparuBHOIO Ipu Ha-
SIBHOCTI TIEpEepPaxoBaHMX BHUIIIEC 00’ €KTHBHUX OOCTABHH Ta HE MOTpeOye JOBEICHHS CKIaly IUBUTLHOTO MPaBOTIO-
PYIICHHS, OCKIIBKY IIPOAABEIh 3aly9aeThCs 0 PO3IIIAY CIIPaBU PO BUTPEOyBaHHS MaiHa i SKIIO HE BiIBEpHE
BUTpeOyBaHHs MaiHa, TO/II TOBHHEH Bi/IMOBIAATH 32 3aBaaHi 30uTku. CaMe 1ie € THM BUTIAIKOM, KOJIM CIIelliaTbHa
HopMa (cT. 661 LUK Ykpainu) mae nepeBakHe 3aCTOCYBaHHs Iepes HoOpMoto 3araiibHoo (cT. 614 LUK Ykpainu).

SKmro cmityBaTé MO3MIN, M0 JJIs BiANOBiMANBHOCTI 3a cT. 661 1K Ykpainu noTpiOHO JOBOAWTH CKIIA
LUBLIBHOTO MPaBOMOPYIIEHHS 1 000B’I3KOBOIO0 YMOBOIO € BUHA, ToAi HOpMy cT. 661 LIK Vkpainu He MokHa Oyze
3aCTOCYBATH JIO BUITAJIKIB, KOJIH 1 HaOyBau (IMOKYIIEIlh), 1 IPOJIaBellh € JOOPOCOBICHUMY HAOyBaYaMU, HATTPHKIIA],
xonu Oc. 1 nponana Oc. 2 mMaiiHo, a octanHiii mponas oro Oc. 3. Toxai Oc. 3 He 3Moxe cTArHyTH 30UuTKH 3 Oc. 2.
To6To HOpMa cT. 661 11K Ykpainu € HenieBoro, 60 B TaKOMY BUIIAJIKy BiJcyTHs Oyae BuHa Oc. 2, Ta BOHa BUCTYyIIa-
TUMe 100pocoBicHIM HaOyBaueMm. OUYEBHIHO, 1110 TaKa CUTYAIlis € HEIPHUITYCTUMOIO, 00 e IPSIMO OPYIIYE IpaBa
MOKYTIIIS Ta YHEMOKIIUBIIIOE 3/1iHCHEHHS KOMIICHCAIlI{ BUTpaT Ha MPUA0aHHS MaifHa.

3naBanocs 0, M0 y TAKOMY BHIAJKY MMOKYIIEIb Ma€ MPABO 3BEPHYTHCS IO CyIy IPO BH3HAHHS IOTOBOPY
KyMiBJI-NPoJaXKy HeNIHCHNM 3 TijicTaB, nependadenux 4.1 ct. 203 1K Ykpainu, ane TyT Takox € CKJIaJHOIIi, 0CO-
OJMBO y BHIIAKaX, KOJIU MAalHO BiI4y»KyBaJOCs JIEKiUIbKa pa3iB. JJOCHTh YacTo Ha MPAKTHIL CyIU TIOMIIKOBO MIPU
PO3IISIIII BUMOT JTOOPOCOBICHOTO HaOyBada PO BH3HAHHS JIOTOBOPY HEIMCHUM IOCHIAIOTHCS Ha Y3arajibHCHHS
Bepxoaoro Cyny Ykpainu «[IpakTrka po3misay cyaaMu HIUBUTBHUX CIIPAB PO BU3HAHHS PABOYMHIB HEIIICHIMIY
Big 24.11.2008 p. [15], ne 3a3Haua€eThCs, 110 BIACHUK MaifHa Ma€ MPaBO 3BEPHYTHUCS 3 BUMOTOIO TIPO BUTPeOyBaHHS
Oe3rocepeHbo 10 JOOPOCOBICHOrO Ha0yBaya 1 He MOTPiIOHO BU3HABATH HEIIHCHUMH YBECH JIAHIIOT TIPABOYMHIB, 32
SKAMH TIepenaBanocs: Maitno. O4eBHAHO, IO TaKUi MiXiJ] € HEBIPHUM, OCKIUJIBKH y3aralbHEHHS CTOCY€ETHCS BUMOT
BJIACHHKIB 1 11€ He 11030aBJIsie 100pOCOBICHUX HaOyBauiB MpaBa BUOpaTy epeKTUBHUI CIIOCIO 3aXHUCTY Ta 3BEPTaTUC
3 TI030BOM IIPO BU3HAHHS HEMIHICHIMH JIAHITIOKKA IOTOBOPIB, 3a SIKUMH ITEPEIaBaIocs MaiHO.

e omarM CIOCOOOM 3aXHCTY TIOPYIICHOTO TIpaBa € 3BEPHEHHS 3 BUMOTOIO 0 BUHHOT 0COOH y 3aBIaHHI
30uTKiB. BinmmosimHo no Jlucta BepxosHoro Cyny Ykpaiau «lIpakTtuka po3misity CyJaMy IUBUTBHUX CIIPaB IPo
BU3HAHHS MPaBOYMHIB HelidcHUMMY Bix 24.11.2008 p., y pasi 3a710BoJIeHHsI BIHAUKAIIIIHOTO O30BY Cy/l IOBUHEH
BUPIIIUTH TUTAHHS MPO BIAMIKOMAYBaHHS JOOPOCOBICHOMY HaOyBadeBi MOHECEHWX HUM BHTpAT Ha MPHUIOAHHS
MaiiHa. Taki BUTpaT Mae OyTH CTATHEHO 31 CTOPOHH, SIKa OTPUMAJIa KOIITHU 33 HeAIHCHUM IPaBOYMHOM, 200 3 0CO-
0w, sika € BUHHOIO B HeNIKCHOCTI IpaBounHy. 1le monokeHHs Takox 3akpimieHo y 4. 3 ¢t. 216 1K Ykpainu [15].

Ha nmepmmii momisi, 3acTOCYBaHHS TAKOTO CIIOCO0Y 3aXKCTY HE € CKIIaIHUM, aJie, BCE YCKIIAHIOETHCS, SIKIIIO JI0-
OpocoBicHMIT HAOyBad € BKE TPETIM Y1 YETBEPTHM «HAOyBadeM» MaiiHa. Y TAKOMY BUIIa/Ty BaKKO JIOBECTH CKJIA]T ITHBLITb-
Horo nipaBonopynieHHs. 11le 1ikaBimoro € cuTyariisi, KOJIM BCTAHOBITIOETHCS, 1110 TIEPBUHHUH JIOTOBIp, HA TiICTaBi SIKOTO
BHOYIIO MaifHO, € HEYKIIAICHNM, a HACTYIIHI € YNHHIMH. Y [[bOMY BHITAJKy B3arali BAKOPHCTOBYBATH II¢ TIOJIOXKCHHSI HE
3MOYKEMO, OCKIUJIBKH JI0 HEYKJIa[ICHUX TIPABOYHHIB IIPABOBI HACIIIKK HEJIIHCHOCTI HE MOXYTh 3aCTOCOBYBATHCH.
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LinsinbHe npaBo i umBinbHUI npouec. CimeliHe NpaBo. MixHapoAHe npuBaTHe Mpaso.
[ocnopapcbke nNpaBo. ocnogapcbko-npouecyasibHe npaso.

BucHoBku. BpaxoByrouu HaBeleHe, IPUXOIUMO 10 BUCHOBKIB, 1110 XO4a W 3aKOHOJABUO NMUTAHHS 3a-

XHUCTY MpaB 100pOcoBiCHUX HaOyBauiB 1 BperylboBaHe, ajle Ha MPAKTHUI JJOCUTh BaXKKO 3aCTOCYBaTH TaKi HOPMH,
0COOIMBO, KOJIM MAaifHO BIMYYXKYBalOCs JIeKiIbKa pasiB. O4eBHIHO, IOMUILHO Oyi0 6 yrounutn y LK Ykpaian
HOpMY CT. 661 Ta mepeadaYnTH BiIMOBIJANIBHICTh HE3AJICIKHO BiJl BUHH ITPOJIABIIS.
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