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OF THE INSTITUTION OF GUARDIANSHIP AND TUTELAGE IN
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For today, the importance of guardianship and tutelage bodies can't be overemphasized. At a time when the
country is in an undeclared war, many families have suffered from the effects of hostilities, many children have been
left without parental care and need protection. Against the backdrop of a decline in the social security of citizens and
economic problems, the drop in the standard of living, the increase in the crime situation, the large number of internally
displaced citizens, and the protection of children is of particular importance.
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OKpemi npodnemu npagosozo pezynio6antsa iHCmumymy oniku ma nikjayeanns ¢ Ykpaiui

3asnaueno, wo na cbo0200HI 3HAUEHHS OP2AHIE ONIKU MA NIKIY8ANHS 8adicKo nepeoyinumu. Hazonoweno, wo 6
uac, Ko Kpaina nepedysac 8 yMoGax Heo2oloueHol ilHU, YUMALO0 CIMel NOCmMpaxicoauo 6i0 HACIIOKIe DOUo6ux Oitl,
bazamo dimeitl 3a1umuI0Cs 6€3 DAMbKIBCbKO20 NIKIY8AHHS Ma nompebyloms 3axucmy. Bkazano, wo Ha oni sHudicenns
CoYianbHo20 3a0e3neuentst SPOMAOSIH, eKOHOMIYHUX He2apa30is, NAOIHHs PIGHS JHCUMMSl, NiOGUWECHHSI KPUMIHO2EHHOL
cumyayii, 6enude3Hol KitbKocmi 6HYMpIWHbO nepemMilyeHux epomMaosi, 3axucm dimeti Hady8ac 0CoONUBO20 3HAYEHHS.

Knrwouosi cnosa: onixa, nikiyeamns, Oimu-cupomu, onikyH, NiKIy8aibHUK, OAMbKIECbKe NIKIAY8AHHS, NIOONTYHULL.

/Jpoouax A., Kpasey A.

Omoenvhble npodIemMbl NPABOBOZO PeZyIUPOCANUA UHCIMUMYMA ONEKU U NONEYUmMenbCmea ¢ Ykpaune

Obo3Haueno, umo Ha ce200Hs 3HAUEHUE OP2AHO8 ONEKU U NONEUUMEeTbCMBA MPYOHO nepeoyeHums. [1o0uepkrymo, umo
80 8peMs, K02O0d CIMPAHA HAXOOUMCSL 8 YCI08UAX HeOObAGIEHHOU BOLIHbI, MHO2UE CeMbU NOCIMPAOAIU 0N NOCIEOCmBULl D0egblx
oelicmeuil, MHo2ue 0emu OCmanucy 6e3 pooumenbCKol onexu u Hyicoaiomes 6 sawume. Onpeoeneno, 4mo Ha PoHe CHUNCEHUS
COYUANLHOLO 0DECNEeYeHUSs SPAICOAH, IKOHOMUYECKUX NPODTeM, NA0eHUe YPOGHSL JCUSHU, NOBLIUEHUE KPUMUHOEHHOU CUNYd-
YU, 02POMHO20 KOUYECMBA 6HYMPEHHE NePeMeLeHHbIX 2padicoaH, 3auuma oemell npuoopemaem 0coooe 3HaveHue.

Knrwouegvie cnoea: onexa, noneyumenscmeo, 0emu-cupomol, ONeKyH, nonedumens, pooumensckas 3aboma,
noooneunblil.

Formulation of the problem. During its existence, the scientific views on guardianship and tutelage and
the legislative regulation of guardianship and tutelage relations have undergone cardinal changes.

In ancient times, when there were strong tribal relations, the care of incapacitated persons was the affair of
relatives, and the primary purpose of it was not the care of the ward, but the petition for his property in the interests
of the immediate heirs. As a result, the ward had the character of a preliminary protection of the future heritage.
This basic idea of ancient tutors is reflected throughout its construction [1, p. 488].

The purpose of the work is to reveal the essence and grounds for the establishment of guardianship and
care under the legislation of Ukraine. To achieve this goal, we must accomplish the task:

— to reveal the stages of formation of the law on guardianship and tutelage;

— to investigate the current state of legal regulation of guardianship and tutelage in Ukraine;

— to analyze the concept of guardianship and the basis for its establishment;

— to investigate the grounds for the guardianship of young people who are orphans or deprived of parental care;

— to disclose the essence of the concept of guardianship;

— Determine the grounds for the establishment of guardianship under the legislation of Ukraine.
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Presentation of the main research material. It should be noted that the Romans distinguished between
guardianship (tutela) and tutelage (cura). D. D. Grimm noted with regard to the legal status of the trustee that the
trustee never used the broad powers that the guardian had. Tutelage didn’t give rise to any special rights, but from
the very beginning laid the trustee only one more or less complex duties. Over time, the difference between guard-
ianship and tutelage has largely flattened, since the guardianship lost the character of a purely family institution.
It was the guardian who had the right to formal participation and solemn approval of transactions that was carried
out by the ward. The trustee did not have such a right, but he had to give his consensus that the transaction entered
into force. This consent could be given informally, before or after the conclusion of the transaction. Thus, this dif-
ference was of no real significance and subsequently disappeared [2, p. 439].

The development of legal regulation of relations in the field of guardianship and tutelage in the territory of
Ukraine since the beginning of the first rules of guardianship and tutelage in the systems of customary law, and so
far has been several periods of development. However, in the domestic legal literature, the issue of periodization
of the history of the development of care and care until recently was considered only in the context of Roman law
[3,p. 115, 181].

Conditionally, two stages of the development of the domestic institution of care and guardianship can be
distinguished:

1) pre-revolutionary stage, which, in turn, is divided into:

— a period of customary law, when the rules of customary law, having passed the test of time, entered the
collection of customs - «Russkaya Pravda» by Yaroslav the Wise. «This Russian law, that is, the customary right
of pagan Russia, and was the basis of the n Truth, was its main source» [4, p.269], as well as to the Lithuanian
statutes;

— period of the history of the Russian Empire, when the law gradually displaces customary law and be-
comes the dominant source of law. And only in some cases, despite the quite natural process of displacement of
customary law by the law, the latter continues to play the role of a source of law in the establishment of guardian-
ship and tutelage;

2) post-revolutionary stage, which is divided into:

— the Soviet period, during which the imprint of the leveling of private law also affected the regulation of
guardianship and tutelage. During the Soviet period, the application of civil law in the regulation of guardianship
and guardianship was virtually minimized, the development of the institution of guardianship and tutelage is as-
sociated with the codification of family law;

— the modern period, the period of independence of Ukraine - is characterized by the continuation of the
application of Soviet legislation, as well as by the change in the legal regulation of guardianship and tutelage with
the entry into force of the Civil Code of Ukraine and the Family Code of Ukraine (January 1, 2004), the simultane-
ous action of the CC of Ukraine, the FC of Ukraine.

Changes in the legal regulation of guardianship and tutelage during the establishment and development
of the institution of guardianship and tutelage concerned, primarily, the purpose, grounds and procedure for the
establishment of guardianship and tutelage, subjects of legal relations, their rights and responsibilities.

The reform of the Ukrainian legislation after 1991 also touched upon the rules of guardianship and tutelage.
With the adoption on January 10, 2002 of the Family Code of Ukraine and January 16, 2003 of the Civil Code
of Ukraine and their entry into force on January 1, 2004, the rules on guardianship and tutelage have undergone
fundamental changes. First of all, it should be noted the new approach in the legislative regulation of the institution
of guardianship and tutelage, which is to regulate its basic provisions in civil law, and not to the family, as was the
case with the 1963 Civil Code of the USSR and the 1969 Code of Marriage and Family Law There was a certain
redistribution of «spheres of influence» between civil and family law [5, p. 214].

According to modern civil law, guardianship and tutelage are: 1) a way of ensuring and protecting personal
non-property and property rights and interests of juvenile person, minors and adults who, because of health conditions,
can not independently exercise their rights and perform duties (Article 55 of the Civil Code of Ukraine); 2) a kind of
personal non-property rights (Article 292 of the Civil Code of Ukraine); 3) a means of protecting the property rights
of persons recognized as missing, as well as individuals whose place of residence is unknown (Article 44 of the Civil
Code of Ukraine); type of representation (Part 2 of Article 242 of the Civil Code of Ukraine).

Guardianship and tutelage under family law are a form of placement of orphans and children deprived of
parental care (Chapter 19 Section IV of the Family Code of Ukraine).

The issue of delimitation of the scope of civil and family law, as well as the interaction of civil and family
law has a great scientific and practical interest. There are clearly traceable features of guardianship and tutelage as
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a way of ensuring, safety and protection civil rights and interests of individuals, on the one hand, and guardianship
and tutelage as a legal form for the placement of orphans and children deprived of parental care, on the other.

According to Art. 9 of the Civil Code of Ukraine, the provisions of the Civil Code of Ukraine apply to the
regulation of family relations, if they are not regulated by other legislative acts [6].

Article 8 of the Family Code of Ukraine stipulates that if personal non-property and property relations
between spouses, parents and children, other family members and relatives are not regulated by the Family Code
of Ukraine, they are regulated by the relevant norms of the Civil Code of Ukraine, if this does not contradict the
essence of family relations.

Civil and Family Codes are normative legal acts of the same legal force. Proceeding from this, the legal
priority in applying the norms of the Civil Code of Ukraine and the Family Code of Ukraine should be determined
in accordance with the type of social relations that fall within the scope of legal regulation of these codes. And yet,
the general rules on guardianship and tutelage are established in the Civil Code of Ukraine. If the special rule of the
Family Code of Ukraine establishes a rule different from the norm of the Civil Code of Ukraine, then its general
provisions of the Civil Code of Ukraine are not canceled, but limited. This, for example, concerns the definition of
the age of a person who may be appointed as a guardian / guardian to a child.

It should be clearly defined which relationships in the field of guardianship and tutelage are regulated
by civil law and which are family law. The general rules on guardianship and tutelage, as well as the rules on
guardianship of the property of an individual who is recognized as missing, as well as the individual whose place
of residence is unknown, on the trust management of the property of the warder is established in the Civil Code
of Ukraine (Articles 4448, 55-79, 1032). Special rules on guardianship and tutelage of children are specified in
Chapter 19 of the Family Code of Ukraine.

Unfortunately, Chapter 19 of the Family Code of Ukraine does not contain any guidance on the applica-
tion to the relations of guardianship and tutelage of the norms of civil law, except that the tutelage of the child is
established by the guardianship and tutelage body, as well as by the court in cases provided for by the Civil Code
of Ukraine [7, Part 3 of Art. 243]. And, of course, there is no need to duplicate the norms of the Civil Code of
Ukraine on guardianship and tutelage in the Family Code of Ukraine. However, the specified Chapter 19 of the
Family Code of Ukraine should contain a reference to the need to take into account the provisions of Chapter 6 of
the Civil Code of Ukraine on guardianship and tutelage in establishing guardianship and care of children. This will
simplify the application of the law on guardianship and tutelage of the organs of guardianship and tutelage, chil-
dren’s services. As a rule, a whole array of legislation can and should cover a lawyer, lawyer with legal education.
However, except for them, the implementation of these acts is carried out by employees of local government and
local self-government, who have another education, as well as representatives of public organizations (guardians’
councils, children’s rights protection committees, etc.), and their own caretakers and trustees. «The legislator says
that no one can refer to the ignorance of the law, therefore, it is necessary to make sure that everyone, without any
help, could read, understand its meaning and clearly imagine the rights, responsibilities and consequences that
follow from the law»[8].

The process of giving the child the status of an orphaned child or a child deprived of parental care, and
the establishment of guardianship and guardianship is regulated by the Resolution of the Cabinet of Ministers of
Ukraine dated September 24, 2008, No. 866 «Issues of the activities of the child welfare and child welfare bodiesy,
which the Procedure for the conduct of guardianship and tutelage activities related to the protection of the rights
of the child and the Model Regulations on the Commission on the Protection of the Rights of the Child have been
approved [9].

The Civil Code of Ukraine contains many short stories concerning the legal regulation of guardianship
and tutelage. This includes, in particular: determining the grounds for establishing guardianship and care for
individuals; establishment of a custody of property; management of property used in entrepreneurial activity, body
of guardianship and tutelage; requirements for persons who may be trustees; possibility of appointing one person
to several guardians and trustees; payment for the services of guardians and trustees; the rules of the guardians and
trustees of property and personal non-property rights of the wards.

In addition to civil, family law, separate guardianship and tutelage relationships are regulated by the norms
of administrative law. This concerns, in particular, the definition of the powers and activities of state bodies whose
competence includes the establishment and implementation of guardianship and tutelage (Article 34 of the Law
of Ukraine «On Local Self-Government in Ukraine»), the responsibility of officials for violating the procedure or
terms for submitting information about children- orphans and children left without parental care (Article 184-2
of the Code of Administrative Offences of Ukraine), etc. This also applies to relations with the observance of the
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legislation on the protection of children’s rights (Laws «On ensuring the legal and organizational conditions for
social protection of orphans and children deprived of parental care», «On the Protection of Childhood», «On the
bodies and services for children and special institutions for children «).

The legal regulation of the relations that make up the institution of guardianship and tutelage is also
carried out by international legal acts such as: the Universal Declaration of Human Rights (December 10, 1948),
the Convention on the Protection of Human Rights and Dignity regarding the Use of Biology and Medicine:
the Convention on the Rights Human Rights and Biomedicine (Oviedo, April 4, 1997) (signed by Ukraine on
March 22, 2002) [10], European Convention for the Recognition and Enforcement of Decisions on Custody and
Restoration of Children (Luxembourg, May 20, 1980). p.) [11], the Convention on the Protection of Human Rights
and Fundamental Freedoms Human Rights in 1950, First Protocol and Protocols No. 1,4, 6,7, 9, 10 and 11 to the
Convention (Rome, 4.X1.1950) [12], Convention on the Rights of the Child (Convention ratified by the Verkhovna
Rada of Ukraine, No. 789- XII of 27.02.91) [13].

Conclusions. Thus, the structure of the system of legislation in the field of regulating the relations of
guardianship and tutelage can be represented in an orderly set of legal norms and legislative acts: the norms of the
Constitution of Ukraine; civil and family-legal norms (the Civil Code of Ukraine, the Civil Procedure Code of
Ukraine and the Family Code of Ukraine); norms of other branches of legislation (the Criminal Code of Ukraine;
the Code of Administrative Offences of Ukraine); judicial practice; legal norms of international acts.

Despite the fact that the Civil and Family Codes are normative legal acts of the same legal force, the legal
priority in applying the norms of the Civil Code of Ukraine and the Family Code of Ukraine should be determined
in accordance with the type of social relations that fall within the scope of legal regulation of these codes. The
norms of the Civil Code of Ukraine are common in regulating relations in the area of establishing, implementing
and termination of guardianship and guardianship, norms of the Family Code of Ukraine - special.

The definition of the understanding of guardianship and tutelage should be approached in the light of the
existence of two branches of law - civil and family. Guardianship in civil law can be considered as: 1) a component
of the institution of legal representation, 2) a component of the capacity of the individual, 3) a way of protecting
the property rights of an individual who is recognized as missing absent, as well as an individual whose place of
residence is unknown, 4) ensuring the realization, protection and protection of property and personal non-property
rights of incapacitated persons and young children of orphans and children deprived of parental care. Tutelage
in civil law can be considered as: 1) a component of the capacity of the physical person; 2) a way to ensure the
realization, protection and protection of property and personal non-property rights of persons whose civil capacity
is limited, as well as minor orphans and children deprived of parental care.
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