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KPUMIHAIbHO20 Npasa ma npoyecy
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OKPEMI ACTIEKTH BUSHAUEHHSI BJACTUBOCTEM JIOKA3IB
Y KPUMIHAJIBHOMY HPOLECI

Ha niocmasi ananizy nayxosux oxcepen i3 KpUMIHATIbHO20 RPOYECYATbHO20 NPABA, d MAKONC 8i0N0GIOHUX NONO-
JHCEHb YUHHO20 KPUMIHATLHO20 NPOYECYANbHO20 3AKOHO0ABCMEA OOCTIONCEHO NUMAHHS 00KA3I8 Y KPUMIHATTLHOMY NpO-
yeci. IIposedeno npasosuii ananiz ix eracmugocmetl, a came. HALElCHICMb, donycmumicms i docmogipuicms. Takooic
0Xapaxmepu308aHo CYMHICHb KOJICHOI 3 YUX 61ACMUBOCMEL.

Knrouosi cnoea: ooxkasu, KpuMiHaIbHULL NPOYEC, HANEHCHICMb, 00CMOGIPHICMb, OONYCIMUMICHIb.

bion.: 5.

Hexaiino I1., Pe3nux I.

OmoenvHble acneknmol OnPedeieHus C80lCHme 00KA3Amel1bCme 8 y20j106HOM npoyecce

Ha ocnosanuu ananuza Hayunvlx UCmoyHUKO8 O Y20108HOMY NPOYECCYANbHO20 NPAA, d MAaKdIce COOmMEem-
CMBYIOUUX NONIONCEHULL QeUCMEYIOWe20 Y20N06H020 NPOYECCYATbHO20 3AKOHO0AMENbCMEAd, UCCIe008aH 60NPOC OOKA-
3amenvpemes 6 yeonosHom npoyecce. Ilpoeeden npasosoli anaius ux cOUCMS, a UMEHHO NPUHAONENCHOCHb, OONYCIU-
MOCmb U 0ocmogepHocmy. Takoice oxapakmepus3o8amsl CYWHOCMb KAACO020 U3 IMUX CEOUCTSE.

Knouesvie crosa: ooxazamenbcmea, yeono6Hblll Rpoyecc, NPUHAOTIEHCHOCb, OOCMOBEPHOCHb, OONYCIUMOCHb.

Dekailo P, Riznyk H.

Certain aspects of determining qualities of evidence in the criminal process

Well-known jurist Spasovich argued that the theory of evidence «is the central node of the entire judicial system,
the soul of the entire criminal process, the principles that move it, form its essence, which determine the judiciary, and
all the main forms of justice».

According to Art. 84 of the Criminal Procedure Code of Ukraine, evidence in criminal proceedings is defined
as factual data obtained in accordance with the procedure provided by this Code, on the basis of which the investigator,
prosecutor, investigating judge and court establish the presence or absence of facts and circumstances that are relevant
for criminal proceedings and are subject to proof.

The qualities of evidence are its necessary features, provided that certain information acquires the quality of
evidence and, conversely, in the absence of at least one of them, information is not of probative value. A legal analysis
of their properties, namely belonging, admissibility and authenticity, was carried out.

The belonging of the evidence is regarded as having the link of the evidence in content to the subject matter
or ancillary the facts that serve to establish it. This quality does not cover all the evidence in general, but only its
substantive part - the actual data.

Admissibility is another feature of the evidence. According to the Criminal Procedure Code of Ukraine, evidence
is admissible if it is received in accordance with the procedure established by the Code. The admissibility of evidence is
determined by the legality of its source, conditions and methods of obtaining it.

The question of attributing credibility to the number of properties of evidence is perhaps the most difficult. The
concept of «authenticity» is associated with such philosophical categories as «truthy, «probability», «probability» and
others that characterize the degree of knowledge of truth.

Keywords: evidence, criminal process, belonging, authenticity, admissibility.

IMocTanoBka npoduaemu. Sk cTBepIKyBaB Bijomuii npaBo3Haseup B. JI. CmacoBud, Teopis q0Ka3iB «cra-
HOBHUTH IICHTPAJILHUH BY30II YCi€l CHCTEMH CyTOYHHCTBA, YNy BCHOTO KPUMIHAIBHOTO IPOIIECY, 3aCaH 0 HOTo
PYXarTb, yTBOPIOIOTh HOTO CYTHICTH, AKi 0OYMOBIIOIOTH 1 CYIOYCTpii, 1 BC1 TOJIOBHI (JOPMHU CyIOUYUHCTBaY». Bpa-
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CyanoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHiCTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

X0BytouH 3HaunMicTh JTokasziB KIIK Ykpaiau 2012 p. MiCTHTh IpaBOBI HOPMH, SIKI PO3KPUBAIOTH MOHSTTS JOKA3iB
Ta X BIACTHBOCTI, a CaMe: HaJIeKHICTh, JOIMYCTUMICTb, TOCTOBIPHICTh. He3BaXkarouu Ha Iie, MMTAHHS BH3HAUYCHHS
BIIACTUBOCTEH JIOKAa3iB € JIOBOJI aKTyalbHHM.

AHaJi3 ocTaHHIX HoCTiMxKeHb i myOmikamiii. 3HaYHUN BKJIAJ Y JTOCIHIPKEHHS CYyTHOCTI Ta BJIACTHUBOC-
Tel noKka3iB 3poOumu Taki HaykoBIi: sik B. JI. Apcenbes, FO. M. ['pomeswii, B. U. 3axuipkuii, JI. M. KapHeesa,
P. B. Kocrenxko, B. A. JIazapesa, I1. A. Jlynunceka, I. M. MinskoBchkuid, I. b. Muxaiinoscbka, SI. O. MoToBUIOB-
kep, C. B. Hekpacos, 0. K. Opios, M. A. IToropenskuii, H. B. CibinboBa, A. b. ConosiioB, M. C. Ctporosuy,
M. €. lllymuno Ta iHmi.

Meta po60oTH — JOCITIANTH Ta MPOAHATI3YBaTH MPOOJIEMHI ITUTAHHS BIACTUBOCTEH JIOKa3iB Y KOHTEKCTI
HoBoro KIIK Vkpainu Ta cydacHOi IpaBo3acTOCOBHOI MPAKTUKH.

BukJian ocHoBHoro Mmartepiasy. Koncturtyiist YKpaiHu rapaHTye, 10 KHUTTS 1 370pOB’ S IFOMUHM, 11 4eCTh
1 TITHICTh, HEIOTOPKAHHICTH 1 Oe3MeKa € HAWBHUIIOIO COIIaTLHOO IMiHHICTIO. [[paBOOXOPOHHI OpTaHu Ta OpraHH
CYIIOBOI BJIaJIM B JIepKaBi TIOBHHHI 3a0e3MeuyBaTy pealizallito 1oro nookeHHs: OCHOBHOTO 3aKoHY YKpaiHH.
OxopoHa MpaB Ta 3aKOHHUX IHTEPECIB 0COOU € MPIOPUTETHUM 3aBIAHHIM KPUMIHATHHOTO CYTOYMHCTBA, BUKOHAH-
HS SIKOTO 3TIMCHIOETHCS IIISIXOM IIBUIKOTO 1 TIOBHOTO PO3CITiIyBaHHS 3JIOUYMHIB, BUKPUTTS BHHYBAaTHUX Ta 3a0e3-
TICYCHHS TIPABUIBLHOTO 3aCTOCYBAHHS 3aKOHY.

Po3kputTs 1 po3cimilyBaHHS 3JI0YHMHIB, PO3IVIS 1 BHPINICHHS KPUMIiHAJIBHHUX CTpaB — e chepa Kpumi-
HAJIBHO-TIPOIECYABHOT JisUTBHOCTI OpPTaHiB i3HAHHS, TOCYAOBOTO CIIJICTBA, MPOKyparypu Ta cyay. OCHOBHHUIA
3MIiCT KpUMiHAIILHO-TIPOIIECYAIBHOT AIsUTHHOCTI CTAHOBHTH pOo0OTA 3 JIOKa3aMHu: iX popMyBaHHsI (30UpaHHs), Tiepe-
BipKa, OL[IHIOBaHHS, IPUAHATTA pillieHHs 1 HOro OOIPyHTYBaHHSI.

Ha ocHOBI BUKOpHCTaHHS CyKYITHOCTI 310paHUX y KpUMiHAJIBHINA CIIPaBi JOKa3iB Ta KEPYIOUUCH MPH 11O~
My 3aKOHOM 1 IpoheciiiHOI0 MPaBOCBIAOMICTIO, 0cO0H, AKI BeAyTh KPUMiHAJIBHHIA MpoLiec, pOOJITE BUCHOBOK PO
HASBHICTh M BIJIICYTHICTh TOJIi 3JIOYNHY, BUHYBATICTh YA HEBUHYBAaTICTh OOBHHYBAaYCHOTO Y BUMHEHHI 3JI0YHHY,
BCTAHOBIICHHS O0CTABUH, 1[0 MAIOTh 3HAYCHHSI JJIs IPABHJIBHOTO BUPIIIEHHS KPUMIHAIBHOI CIIPaBH.

Po3criyBaHHS! KpUMIHATTEHOTO TIPOBAKEHHS MOYKE BBOYKATHCS BCEOITYHNM, TIOBHUM i HEYTICPEIKSHM JIHIIIE B
pasi 3aTy4eHHs BCiX OTpUMaHMX JI0Ka3iB. [IpoTe He BCi oTpuMaHi 10Ka3u MOXKYTh BUKOPHUCTOBYBATHCS Y KPUMIHAJIBHOMY
CY/IOYMHCTBI, a JIWIIIE Ti, III0 MAIOTh TaKi BHYTPIIIHI BIACTUBOCTI, SIK HAJISKHICTD, JIOITyCTUMICT 1 IOCTOBIPHICTH [3].

3rigHo 3i ct. 84 KIIK Ykpainu 1oka3u B KpuMiHAJIbHOMY ITPOBAXKEHHI BU3HAYAIOTHCS SIK (QaKTUYHI JaHi,
OTpHUMaHi B nepeadadeHoMy nuM KopekcoM MopsiiKy, Ha MiJICTaBl SKUX CITYHHA, TPOKYPOP, CIAUUHN Cys 1 Cyn
BCTAHOBJIIOIOTh HAsIBHICTh UM BIJICYTHICTh (DaKTiB Ta 0OCTAaBUH, 110 MAIOTh 3HAYEHHS JIsI KPUMiHAJIBHOTO MPOBa-
JOKESHHS Ta MiJIATa0Th JOKa3yBaHHIO [2].

[lig MOHATTAM «BJIACTHBICTBHY PO3YMIETHCS MEBHA O3HAKA, SIKICTb, 1110 CTAHOBUTD BIAMIHHY PUCY Bif KOTO-
4yoro-HeOy/p. ToOTO BIAaCTHBOCTI /TOKA3iB — I1e TaKi HEOOXiTHI HOTO O3HAKH, 32 HASBHOCTI SIKOi IIEBHI BIZIOMOCTI Ha-
OyBalOTh SIKOCTI I0Ka3y 1, HaBIIaKH, 3a BIICYTHOCTI Xoua 0 ofiHi€] 3 HUX iH(popMallis He Ma€ JI0Ka30BOro 3HaYeHH [5].

Crarrs 85 KIIK YkpaiHu BCTaHOBIIOE TaKy BIACTUBICTB JIOKA3Y, SIK HAICKHICTB. 3TiTHO 3 TOJIOMKSHHSIM ITi€T cTat-
Tl HAJIOKHUMU € J0Ka3H, sIKi IPSIMO UM HENPSIMO MIATBEP/KYIOTH ICHYBaHHS UM BiICYTHICTh OOCTaBHH, IO ITi/UISATal0Th
JIOKa3yBaHHIO Y KPHUMIHAJILBHOMY TIPOBA/KECHHI, Ta 1HIIMX OOCTAaBHH, SIKI MAIOTh 3HAYCHHS IS KPUMIHAILHOTO TIPOBa-
JOKEHHS, a TAaKOXK IOCTOBIPHICTh UM HEJOCTOBIPHICTh, MOXIMBICTD YK HEMOXKIMBICTh BUKOPHUCTAHHSI 1HIIMX JOKA3iB.

AHaITI3yI041 IOPUINYHY JITEPaTypy, MOKHA BU3HAYHUTH HAJIGKHICTh J0Ka3Yy, SIK BHYTPIITHBO BIACTUBY HOMY
SIKICTB, y PE3YJIBTATI SIKOI 1IeH JJOKa3 3/1aTeH BCTAHOBUTH 00CTAaBUHHU, 110 HEOOX1/IHI JJIs1 TOBHOTO 1 IPAaBUJILHOTO BH-
PIllIEeHHS KPUMIHAIBHOTO MPOBAKEHHS. TaKkoK HAICKHICTD JIOKA3y PO3NIAIAI0Th, SK HASBHICTH 3B’ S3KY JIOKa3y 3a
3MICTOM i3 IPEMETOM JTOKa3yBaHHs a00 JOMOMIKHUME (haKTaMH, IO CITYTYIOTh JUTS HOTO BCTAHOBJICHHS.

BriacTuBiCTh HaJIEXHOCTI OXOILTIOE HE BECh JI0KA3 3arajioM, a JIIIE HOTro 3MiCTOBHY YaCTHHY — (DaKTHYHI JIaHi.
HasexHicTh TOKa3y po3yMi€ThCs, SIK HOT0 30aTHICTh BCTAHOBITIOBATH OOCTABHHH, 1[0 CTAHOBJIATH MPEIMET JOKA3yBaHH,
4epe3 JIOTIYHUIA 3B’SI30K MK OTPUMaHUMH (DAKTUYHUMH JJAHHMH 1 TUM, 1110 HEOOX1/THO JI0Ka3yBaTH. TilbKY BU3HAYKBIIIH,
sIKi caMe 00CTaBUHU KPUMIHAIBHOTO IPOBALKEHHS HEOOX1THO BCTAHOBUTH, MOYKHA BUPILIUTH MUTAHHS TIPO HAJIEXKHICTb
KOHKPETHHUX (DaKTHYHUX JaHUX JI0 KPUMIHAJIBHOTO TPOBAPKEHHS, TOOTO iX HAJIGXKHICTb JUIsl BUPIIIIEHHS! KOHKPETHOTO 3a-
BaaHHs. ToOTO 0OCTaBHHM, 1110 MiJISITAl0Th JOKAa3yBaHHIO, BUCTYIAIOTH KPUTEPIEM HAJISKHOCTI JTokasis [1].

[HIIOFO BIIACTHBICTIO JTOKA31B BUCTYNAE nomycTuMicTh. Bimmorigao no KIIK Ykpainu, goka3 BUBHAETHCS
JOIYCTHMUM, SIKIIO BiH OTPUMAHUH y TOPSIKY, BcTaHOBIeHOMY KogekcoMm. JomycTUMICTh T0Ka3iB BU3HAYAETHCS
3aKOHHICTIO 1X JpKepesa, YMOB 1 Croco0iB onepkaHHs. SIKIIO J0Ka3 BU3HAHWH HEJAOMYCTUMHM, TO Ha HHOTO HE
MOXYTh MOCHJIATHCS B MIPOIIECi IPUIHHATTS NPOLECYANTbHUX PIlIEHb, YXBAJICHHS CYIOBOTO PIllICHHS.

Baaxkaro, 110 TOIUTEHO 3BEPHYTH yBary Ha TaKy BUMOTY, III0 0OBHHYBAaUCHHS HE MOJKE IPYHTYBATHCS Ha TOKa3ax,
OZIep>KaHMX HE3aKOHHUM IIUISIXOM, a TAKOXK Ha mpumytieHHsIX. Y 4. 2 ct. 87 KIIK Ykpainu 3a3Ha4eHO Te, 1110 Cy/ TIOBUHEH
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BU3HATH CYyTTEBUM TOPYIICHHSIMH TIPaB CBOOOT JIFOIIMHHU 3TiHCHEHHS TPOIIECYaATbHUX MiH, SIKi IOTPeOy OTh MONEePETHHOTr0
JIO3BOITY CyIy, 0€3 TaKOro O3B0y ab0 3 MOPYIICHHSIM HOro CYTTEBUX YMOB, OTPUMAHHS JIOKa3iB BHACIIIOK KaTyBaHHI,
YKOPCTOKOTO, HEITIOZICKKOTO a00 TAKOT0, 10 MPUHIDKYE T1THICT 0COOH, OTPUMAHHS TIOKa3aHb Y1 TIOSICHEHB BiJI 0COOH, sIKa
He OyJ1a MOBiIOMJIEHA PO CBOE IIPABO BIIMOBHUTHCS BiJl JaBaHHS MOKa3aHb Ta HE BIANOBIIATH HA 3alIUTAHHSL.

[TuTanHs BiTHECEHHS TOCTOBIPHOCTI JIO BIACTHBOCTEH JTI0Ka3y € ofHe 3 HalckiaaHimmX. [ToHITTS «1ocTo-
BIpHICTB» MOB’sA3aHE 13 TaKUMH (1I0COPCHKUMH KaTeropisiMu, IK «ICTHHHICTBY, «BIPOT1IHICTbY», «HMOBIPHICTbHY
Ta IHIIMMH, 10 XapaKTepU3yIOTh CTYITIHb Mi3HaHHS iCTHHU. [li3HaHHS B KpUMIHAILHOMY TIPOIIECi 3MIHCHIOEThCS
y GopMi JOoKa3yBaHHA 1 CIIPAMOBAaHE Ha OTPUMAaHHS JOCTOBIPHUX 3HAHb MIPO TY UM 1HIIY 00CTaBUHY 37I04YMHY [4].

JlyMKHU HayKOBIIIB Ta MPAKTHUKIB PO3MEKOBYIOTHCS IIIOJI0 MMATAHHS PO JOCTOBIPHICTH Y POJII HEBiJ €MHOT
BJIACTHBOCTI J10Ka3iB. OCKUIBKU JJOCTOBIPHICTD XapaKTepU3y€eThcsa O1HAPHOIO CyO’ €KTUBHO-00’ €KTUBHOIO IPUPOIOIO.

JIOCTOBIpHICTh JTOKA3iB Y KPUMIHAIBHOMY IPOIEC] CIIi PO3IVISINATH SIK THOCEOJIOTIYHY KaTeropito, o
03HaYa€ Te, MO0 BHCHOBOK OMHOTO Cy0’€KTa KPUMiHAIBHO-IPOLECYANTFHOIO JOKAa3yBaHHS HE BHKIIIOYAE iHIIOL
OIIIHKY Ha ITil camii cTafii JToka3yBaHHs iHIINM cy0’e€kToM. JlocTOBIpHE 3HAHHS, IO € JJI HAC ICTUHHHUM, MOXE
BUSIBUTHCS IOMUJIKOBUM, IO HE CYIIEPEUNTh TIANCKTHII, a IepeadadacThCs HEr.

[ikaBoro B mpoMy 1miaHi € gymka FO. K. OpioBa, sikuii HaroJomrye, siKio HeHaJleKHICTh a00 HETOMyCTH-
MICTb JIOKa3y MepeBakHO OyBa€ OUSBHIHOIO BiIpasy i TAKHA JOKa3 BUKIIOYAETHCS 13 TONANBIIOTO MPOLIECY J0Ka-
3yBaHHS, TO HOTO HEJOCTOBIPHICTh MOKe OyTH KOHCTATOBaHA JIUIIIe HA OCHOBI MIEBHOI CYKYITHOCTI JTIoKa3iB. OTxke,
BHCHOBOK IIPO JOCTOBIPHICTh KOHKPETHOTO A0Ka3y (POPMYIIIOETHCS JIHILE B Pa3i OLIHIOBAHHS CYKYITHOCTI JOKA3iB.

BucHoBku. OTxe, MATAHHS IIOJI0 HAJISKHOCTI, TOITYCTHMOCTI 1 JOCTOBIPHOCTI JIOKa3iB MOTPeOye peTeib-
HIIIIOTO BUBUYEHHS 3 YPAaXyBaHHSM MPAKTUYHOI JiSTILHOCTI, BHECEHHS BIJIIOBIIHUX 3MiH i TOTIOBHEHH 710 Komekcy
3 METOIO 3I1MCHEHHS HAJC)KHOTO 3aXUCTY KOHCTHTYIIHHUX TIPaB TPOMAJISH, SIKi 3aTy4aloThCS JI0 YYacTi B JOKa3y-
BaHHI y KpUMiHaJbHOMY IPOBAKEHH1, Ta HEIOMYIICHHS BUMA/IKIB T0OKa3yBaHHs BUHU a00 HEBUHYBATOCTI 0cOOH
Yy BUMHECHHI KPUMIiHAIBHUX IIPABOMOPYIIEHbD 32 JJOTIOMOTOF HEHAICKHUX 1 HEJIOMYyCTUMHX JIOKa3iB.
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