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Anorcenika bapan,
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HAYioOHAIbHO20 YHIGepcumemy
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3APYBIKHMIA TOCBIJI 3AITPOBAKEHHS
MEJIALII SIK ATBTEPHATUBHOT'O CIIOCOBY
BUPINIEHHS KOH®JIIKTIB (HA TIPUKJIA I HIMEUYAHN)

Pozenanymo 3anpogadcenus mediayii ax arvmepHamuerno2o memooy supiwienus cnopie y Himeuyuni 3 XIX
cmonimms. Ocobnugy yeazy npuoiieHo ananizy OCHOBHUX emanie cmanoeienHs meoiayii 6 Himeuuuni 3 memoio eusna-
YeHHs1 npagogoi npupoou mediayii. [ocnioxiceno npasose pezyniosanus npoyedypu mediayii 6 Himeuuuni ma sumozu
00 ocobu mediamopa 6 cyuacHuil nepiod. O3Haueno npiopumemHicms 3aKpinieHHs NPABo8o20 Pecyroeans mediayii 6
VKPAiHCbKOMY 3AKOHOOABCMSI 3 YPAXYBAHHAM 3aPYOIdNCHO20 00CEIOY.

Knrouosi cnosa: npoyedypa npumupenns, mediamop, meodiayis, arbmepHamueHuil cnocio eupiuuents Konpuix-
mis, npagoee pezyno6anHsi.

bion.: 9

Bapan A.

3apybesxcuviit onvlm eHeOpeHUA MeOUAUUU KAK AbMEPHAMUEGHO20 MEMO0a paspeuienus KoHpnukmos (na
npumepe I'epuanuu)

Paccmompeno sgedenue meduayuu Kaxk aromepHamueHo2o memooa paspeuienust cnopog 6 Iepmanuu ¢ XIX
sexa. Ocoboe snumanue yoenerHo anaiusy OCHOGHbIX SManoe CManogieHus meouayuu 6 I epmanuu ¢ yeuvio onpeoenenus
npasoeoli npupoosl meduayuu. Hccredosano npasosoe pecynuposanue npoyedypsl meouayuu 6 I epmanuu u mpedosa-
HUS KUYy Meouamopa 6 cospemernulii nepuod. Ommeueno npuopumemnocime 3aKpenieHus npago8o2o pe2yiuposanus
Meduayuy 8 YKpauHCKOM 3aKOHOOAmenbCcmee € yuemom 3apyoeicHozo onvbima.

Kniouegvie cnosa: npoyedypa npumupenuss, mMeouamop, mMeouayus, arbmepHamueHulli Cnocod paspeuenus
KOHGQIUKMO8, Npagosoe pe2yiuposanue.

Baran A.
Foreign experience in the implementation of mediation as an alternative method of conflict resolution (the

© Anxenika bapaH, 2021
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BapaH A.
B3apybixHuin gocBig 3anpoBadXeHHs Mefiauii ik anbTepHaTUBHOMO Cnocoby BUpILLEHHS KOHAMIKTIB (Ha npuknagi HimevunHn)

German example)

The transformation of mediation as an alternative method of dispute resolution in Germany since the XIX
century is considered. Particular attention is paid to the analysis of the main stages of the formation of mediation
in Germany in order to determine the legal nature of mediation. The legal regulation of the mediation procedure in
Germany and the requirements for the mediator are in the Federal Law «On the Development of Mediation and Other
Methods of Out-of-Court Dispute Resolutiony 2012 codified the legislation on mediation and related alternative dispute
resolution procedures.

The main ideas of this legal act were: voluntary mediation, autonomy of the will of the parties, full awareness
of the parties about the mediation process, the obligation to implement the agreement reached by the parties in the
mediation process, ensuring the confidentiality of the mediation procedure; suspension of the statute of limitations for
the duration of the conciliation agreement.

A characteristic feature of the definitions of “mediation”” and “mediator” in the Law is the expression through
them of the basic principles of the procedure, such as confidentiality and voluntariness of mediation, responsibility of the
parties, neutrality of the mediator. This approach makes German law more concise and eliminates the need to include a
separate article listing the principles of mediation.

German law does not set requirements for the legal form for the provision of mediation services — it can be both
individuals and legal entities.

It should be noted that today in Germany mediation competencies are considered as one of the «compulsory
elements of qualification” of law students.

The priority of consolidating the legal regulation of mediation in the Ukrainian legislation is determined.

Keywords: conciliation procedure, mediator, mediation, alternative conflict resolution, legal regulation.

ITocranoBka npodaemu. OHI€IO 3 TPOBITHUX LIIEH TPETHOTO THUCSUYONITTS € PO3BUTOK CIIIBPOOITHH-
[ITBA Ha MDDKOCOOHCTICHOMY Ta MiXKHAIlIOHAJILHOMY piBHSAX. B OCHOBI Oy/b-sKOi CIIBIpAIli JISKUTh TIEPCOHATBHA
KyJIbTypa KOHQIIIKTHOT B3aeMofil napTHepiB. CIiBIpaIs MOXJINBA TUIBKK B TOMY BHIIQJIKY, SIKIO KOH(MIIIKTYIOU1
CTOPOHU FOTOBI OOTOBOPIOBATH, BIAKPUTO 1 Y€CHO YOMY BUHUK KOH(TIKT, 3asBJISTH B KOHCTPYKTHBHIH (HhopMi mpo
CBOi iHTEpecH 1 3po3yMiTH iHTepecH iHImoi ctopoHu. CaMe I1i HABUKH PO3BHUBA€ BUKOPUCTAHHS TEXHOJIOTIT Meia-
1ii y BperyIroBaHHI KOH(TIKTIB.

Menianis € onHi€r0 3 HAHOLIBII NEPCIEKTUBHUX TEXHOJIOT1M KOHCTPYKTHBHOTO BUPILIICHHS KOHQJIIKTIB 32
YYacTIO TPEThOI HEUTPAILHOI, HEYIIepePKEHOT, He3alliKaBlIeHOi CTOpOHU — Meiaropa. L{s ocobnusa ¢gopma mo-
CEpeHUIITBA MA€ Ha METI CIIPUSATH B SIKOMOTA MIBUIIOMY Ta B3aEMOBHTiIHOMY BHpiIIeHHI KOH(IIKTY. OcoOmuBO
IIKaBOO JJIs1 YKpaiHu € HiMelbka Mojesib Memiantii. I[iHHicTh qocBiny HiMeuunHu 0OyMOBIIeHa THM, IO BiTYH3-
HSHUI 3aKOHO/IABELb BCE 1€ 3HAXOJUTHCS B MOLIYKAX ONTUMANIbHOI KOH(DIryparii 3aKkoHOJaBIOT0 PeryIIOBaHHS
Meianii, o0 ocTaHHsS BiANOBIgaNa 3allMTaM CYCIUIBCTBA Ta, 30KpeMa, MpodeciiiHOT CITbHOTH MPAKTHKYHYHX
MmeniaropiB. Came ToMy Oyab-gKi yCIiIHI (OPMH 3aIPOBaPKEHHS MEiallii € HaJ3BUYaifHO BaXKJIUBIM BHECKOM Y
po30ymoBy YKpaiHCHKOT MOZIENI Meiallii.

AHaJii3 HAYKOBHX J0CaiMxKeHb Ta myOuikanii. Cig BiA3HAYWTH, 10 BUCBITICHHSIM Pi3HOMaHITHUX
ACTIEKTIB 3a3HAYeHOI MPOONEMAaTHKU 3aliMalliich TaKi BITYHM3HSAHI Ta 3apyOikHI BueHi sk: O. AiiaxBepaoBa,
10. Binoycos, H. Bonnapenko-3eminceka, B. Tomanuyk, ®.Jlirmeep, B.lorBanbn, J.Mixens, CepreeBa C.,
O. Cnekrop, K.Peitaxonsa, T.Tperdak ta inmi. [Ipore Baromi HampairoBaHHsI HAyKOBIIIB HE BUYEPITIAIN MOYKIIH-
BOCTEH JOCIHIIKECHHS IIUPOKOTO KOJNA MHUTaHb, NMOB’SA3aHUX 3 (DYHKI[IOHYBaHHSM i BUKOPUCTAHHSIM Memiallii sk
aJIETEPHATHBHOTO CIIOCOOY BHPIIICHHS KOH(JIIIKTIB.

MeTol10 cTaTTi € aHAJI3 CTAHOBICHHS MEMIallil K aJbTEPHATUBHOIO CIIOCO0Y BUpIIICHHS KOH(IIKTIB B
HimeyunHi y KOHTEKCTI 3alIpOBaPKEHHS JaHOTO IHCTHTYTY B YKPaiHCHKY IIPABOBY CUCTEMY.

BukJiajg ocHOBHOTO MaTepiaJjty A0c/IixKeHHs. ATBTepHATHBHI CIIOCOOU BUPilIeHHS KOH(ITIKTY iCHYIOTh
B YKpaiHi BXXe TOCHThH JaBHO, OJHAK, IO CHOTOJHI BOHU TaK i He 3400YIIN IMOBCIONHOTO MOIIMPEHHS Ta HE CTa-
JIY YaCTHHOIO KYJBTYPH BPETYJIIOBaHHS CIOPiB. Y MUTaHHI BUKOPUCTAHHS aJBTEPHATUBHUX CIIOCOOIB BUPILICHHS
CIIOPIB YKpaiHChKE CYCIIUILCTBO IIE 3AJIUIIAETHCS JIOBOMI KOHCEPBATUBHUM Ta TPAJUIIHHO BHPIIIYE OGLIBLIICT
KOH(ITIKTIB Uepe3 3BepHEeHHs 10 cyxy. HaromicTs, B HiMequnHI aKTHBHO 3aCTOCOBYIOTHCS aJITEPHATUBHI CIOCOOH
BHPIIICHHS CITOPIB 1 OHUM 13 HaMOIIbII TOMIMPEHHUX CIIOCOOIB € Meiallis.

Sk BimoMo, ifes Meniarii B cydyacHOMY pO3yMiHHI BHHHKJIA B CHONydeHHX HITaTax AMEPHKH Ha IOd.
XX c1. HiMeudnHa cTana OAHIEIO 3 MEPUINX KpaiH, SKa 3anpoBaiuia JaHUH IHCTHTYT y CBOIO MIPABOBY CHCTEMY
Ta CTBOpPWJIA BIACHY Mojenb Meniamii. TeopeTuku Ta MPakTUKH HIMEIKOTO MPONECyalbHOTO IpaBa 3aiMalii-
Csl BUBYCHHSIM MOXKIIMBOCTEH BHKOPHCTaHHS MHPHOTO BPETYIIOBaHHS KOHQIIIKTIB B pi3HHX (opmax. B Toif wac
MOYMHAIOTH 3 SBIATHUCS MEPIIi HAYKOBI TOCIiIKECHHS, IPUCBIYCHI BUBUCHHIO IPHPOAN 1 MOKINBOCTEH Memiamii
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(mocepeqHUIITBA) SIK MPOLEAYPH BPETYIIOBaHHS KOH(IIIKTY 1 BUPIIIEHHS CIIOpPY 33 yYacTHO HEHTpaibHOI (He3a-
L[iKaBJIEHO1) CTOPOHHU.

ComiaibHO-eKOHOMIYHA KpH3a micist [leprnoi cBiTOBOi BiifHH B HIMEIILKOMY CYCHIUIBCTBI CIIpHsJIa aKTH-
Bizawii JUCKyCil Ipo HEOOXiTHICTh 3all0YaTKyBaHHA Ta PO3BUTKY OCOOIMBOI 1103aCyJ0BOI1 MPOLEAYPH IO BHUPi-
IICHHIO CIIOPIiB B IIMBUIEHOMY MPOIIECI 3 METOO 3MEHIIIEHHS KITBKOCTI CIIPaB, PO3IISHYTHX JACPKaBHUMH CYJaMH
1 pO3BaHTaXXEHHS CYOBOi CHCTEMH B LIJIOMY.

BinmpaBHOIO TOYKOIO Pi3HOTO POY MPOTO3HUIIIH PO HEOOXIAHICTE BUKOPUCTAHHS IPUMHPHUX TIPOLICAYP
JUIA BUpILIEHHS cropiB cTano BuaaHHs B 1915 p. Ykazy «IIpo po3dBaHTa)keHHs CYIiB», 3TiHO 3 KM OyB BBele-
HUH 000B’S30K CY/II JIO0 TIOYATKY PO3IVISTY CIIPABH IO CYTi CIIPOOYBATH IOMOTTHCS IPUMHPEHHS CTOPiH [1].

[MponoBkeHHSIM BIPOBAIKCHHS Ta PO3BHTKY MHUPHOTO BPETYIIOBAHHS CIIOPIB cTana T.3B. «EMMiHTChKa
HOBenay 1924 poky, sika 3akpirurroBaia 000B’ 130K BUKOPUCTAHHS MPOIIEYPH MUPHOTO BPETYJIIOBaHHS CIIOPIB 110
mpen’ sIBIIEHHs M030BY B CyJ MEPIIOi 1HCTaHIii, TOOTO JOCYIOBUI MOPSIOK BPETryIIOBaHHS criopy [2].

BBenennst 000B’s13k0BOT MPOLIEAYPH JOCYIOBOTO BPETYIIIOBaHHS KOH(UIIKTIB BUKIMKAIO B HAYKOBIH JIi-
TepaTrypi KPUTUKY. 3ayBa)KCHHs BHCIIOBIIOBAIU SIK aJJBOKATH, Tak i Cymai Ta HaykoBIi. [llomo apryMeHTiB npotu
3aKpIIJICHHS 000B’I3KOBOTO JI0CYIOBOTO BPETYIIOBaHHS CIIOPiB, TO OCHOBHHMHU 3 HUX OYJI: HECTPYKTYPOBaHICTh,
MOXKJIMBICTb 3aTPUMKH 1 3aTATYBaHHS MIPOLECY, 301IbIIEHH pOOOYOro HAaBaHTAXEHHS Ha CY/1iB 1 aqBoKaTiB. B 1i-
JIOMY BBEJICHA TIPOIIeypa po3risaaiacs K oOTsoKiIuBa GopManbHICTh. OJTHAK CTATHCTHKA ITOKA3ye, IO KiJTbKICTh
YKJIaJI€HUX B XO1 JOCYAOBOTO BPETYIIOBAHHA CIIOPIB MUPOBUX yrof 3 1925 p. 3Ha4HO 3pocia.

Tak, B 1913 p. KiJBKICTh YKIAICHUX MHUPOBHX YTOZ CKJano 7% Bif 3arambHOi KiTBKOCTI PO3TIITHYTHX
copas, B 1925 p. — 18%, a 1929 poui nocsrino 22% [2]. Takum unHOM, 000B’I3KOBE MUPHE BPETYIIOBAHHS CIIOPY
JIO PO3IVISTY CIIPABH CY/IOM IIEPIIOl IHCTAHINIT 3HAKUIILIO HA MPAKTHIN MO3UTHBHAN BiATYK.

V BiiicbkoBOMY Hakazi 1944 p. 000B’sA3K0Ba IpuMHUpHA Ipolieaypa Oyna ckacoBaHa. SIKk 0OIpyHTYBaHHS,
3aKPIILIFOBAIIOCS, 1110 B il GopManbHOCTI Hemae HeoOXiqHocTi. OMHAK, BIIMOBIIHO IO IILOTO HAKa3y CYIIS I10-
BHUHEH OyB BCUIAKO CHIPHUSATH BPETYIIOBAHHIO CIIOPY MUPHHM LUIAXOM. Y AESIKHX 30HaX OKyIalii HeoOXiTHICTb
MIPUMHUPHOT Tiporieypu 30epiranacs. OcraTouHo ii Oyno ckacoBaHO 3aKOHOM ITpo yHidikarito mpasa 1950 p.

TakuM 4MHOM, HE3BAXKAIOUU HA TE, IO IPOIEC PO3BUTKY NMPUMHUPHUX mpoueayp B Himeuunni OyB mepe-
pPBaHUIA ICTOPUYHUMH MOJIAMH TIo4aTKy XX CT., 0cOONUBO momisMu Jlpyroi cBiTOBOi BiifHHM, 3alliKaBJICHICTH B
HOBHMX METOJaX BUPIILIEHHS CHOPiB, CTa€ MOMITHILIOW, MouynHaouu 3 1970-x pokis. s miABUILEHHS KyIbTYpH
BHPIIIICHHS CIIOPIB MUPHUAM IUISXOM HIMEILKHIA 3aKOHO/IABellhb HaMaraBcsl BiIHOBUTH HEOOXITHICTh IOCYOBOTO
BUPILICHHS CIIOPIB B XOi MPUMHUPHOI MPOIETYPH, & TAKOK BIIPOBAJAUTH ii B CYTOBHH PO3IIIS.

Po3nan HiMeuunnu Ha nBi wactuam: deneparuBry Pecnyoniky Himeuunny 1 Himenpky JleMokpaTnuny
PecnyGniky He cripusiB po30y/ioBi €1nHOI 1paBoBoi aepxkaBu. OcobauBo Ha Teputopii H/P, n1e manyBaB Toraii-
TapHUW PEXHM, 1 BCI CPepr KUTTEIISUTBHOCTI CYCIIbCTBA OYIIM IMiIKOHTPOJIbHI PaJsTHCEKIA Biamai. Y 3B’S3Ky 3
LIMM HOBHH €Tar po3BUTKY MeJiallis OTPUMYE JIMIIe B cepenrHi 80-X poKiB MiJl BIUIMBOM AiJIbHOCTI AMEepUKaH-
ChKHUX opranizamiii B Himeuunsi [3, c. 180].

YV 1982 p. B micti baa-bomip BinOynacs nepiua mpe3eHTalis MeAianii sk albTepHaTUBHOTO CIIOCO0Y BU-
PIIICHHS CTIOPIB, sIKa, OJTHAK, OCOOJIMBHX YCITiXiB HE Mala.

YV 1992 p. Oyna 3acHOBaHa TMepila OpraHizaiis 3 MiATOTOBKA Ta IMPOBEACHHS CIMEHHOT Memiarrii
(Bundesarbeitsgemeinschaft fiir Familienmediation (BAFM).

Jlanoro opranizaiiero Oyau 3aTBep/KEHI OCHOBHI BUMOTH JI0 OCOOM Mefiaropa Ta J0 opraHizailii i mpo-
BEJICHHS TpoIeypH. B 11boMy >k porii OyB HMpUUHATHI 3aKOH MPO JOMIOMOTY HETIOBHOJITHIM, SKUH mependavyan
MOXJIMBICTh 3aCTOCYBaHHS Mefiamii Ui BperylloBaHHS ciMeHHUX KOH(QUIIKTIB 3a Y4acTiO MeIiaTOpiB — OpraHiB
OITIKY HAaJ] HEIOBHOJIITHIMH.

V 1998 p. Himenpkoto acorriariiero ajBokaris OyB opraHizoBanuii Coro3 MeiiaTopis, sikuii 3rofoM pedop-
MyeThes B Himenbky opranizanito meniaropis (DGM) [4].

Y 1999 p O6yB npuiHATHIA 3aKOH TPO 000B’A3KOBI IPUMHUPHI NPOLEAYPH, IKHH nependadaB NpoBEICHHS
000B’A3KOBOT MPUMHUPHOT MPOIISAYPH 00 MAWHOBHX CIIOPIB, IO HE MepeBuntyBamu 750 eBpo.

Y 2000 p. Oyno npuitHATO AeKinbKa (heaepalbHUX 3aKOHIB, SIKi CTBOPIOBAIM YMOBH Ui CTBOPEHHS 3€M-
JIIMU CBOTO 3aKOHOJIABCTBA IMpo Tporeaypy Memiamii. HoBa penakmis § 15 LIIK ®PH, 30kpema, nependavana
IIMPOKY aBTOHOMIIO (heiepaibHUX 3eMelb B MUTAHHSIX NPUIHATTS 3aKOHIB IIpo Memiaito. [lepimoro 3emiero, sika
MIpUIAHSIIA 3aKOH MPO Memianito, crana basapis, morim banen-Broprembepr Ta iHmn cy6’ektu Himewunnu. Tak,
npoluenypa Menianii ysiinuia B uBiibHui npouec ®PH. 3okpema, B 2008-2010 pp. cynamu bepimina i3 3actocy-
BaHHSAM Mefiatii Oyso po3rsiHyTo 5474 cripasu [5].
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[Ipote mo 2012 p. HOpMH MIOJ0 Meiallii Oy MPUCYTHI Y IUBUILHO-TIPOIECYATEHOMY, CIMEHHOMY 3aKO-
HOZABCTBI Ta B aKTaX JIUIIE OKPEMUX (eepalbHIX 3eMEb.

VYV 2012 poky iHCTUTYT MeiaIlii OTprMaB TOAATBININN po3BUTOK. [TapnmamenT HiMeuunHU iMITTIEMEHTYBAaB
Hupextuy €C «IIpo okpeMi acriekTu Meialii y HMBUIHUX Ta KOMEPLIHHUX ciipaBax». JlaHa /lupexTuBa nommu-
proBaja CBOIO Jif0 Ha TPAHCKOPAOHHI CIIOPH JepyKaB-wWICHIB, ajie He BUKIII0YaJIa TOTO, [0 AeP>KaBH-WICHH MOXYTh
3aCTOCOBYBATH il TIOJIOXKEHHS JI0 TPOIIECIB Meiaiii BCepeuHi CBOiX aepxas [6].

Pesynpraramu cranu: @enepanpauii 3aKkoH «I1po po3BUTOK Meiallil Ta iHIIHX METO/IaX M03acy0BOT0 BH-
pimienns cropisy», nonosHeHHs B LII1K 1 3akon «IIpo npouenypy menianii B ciMeiiHIX cripaBax» [7].

®DenepanbHMii 3ak0H «I1po po3BUTOK Meialii Ta IHITUX METOIIB TI03aCy/I0BOTO BUPIIeHHs criopiB» 2012 p.
(odiiitna ckopoueHa Ha3Ba — «Mediationsgesetz» ( «Mediations G»)) koauikyBaB 3aKOHOAABCTBO PO Meiallito
1 CyMIXKHI TIPOIIETypH aJIbTEPHATHBHOTO BHPIIICHHS [IMBUILHUX CIOPIB.

TonoBHUMM 17i€SIMH TaHOTO HOPMAaTHBHO-IIPABOBOTO aKTy CTalU: JOOPOBUIBHICTD MPOBEACHHS Meialii,
aBTOHOMISI BOJII CTOPiH, IMOBHA MOIH()OPMOBaHICTh CTOPIH PO Mepedir mporecy Memianii, 000B’I3KOBICTh 100
BHUKOHAHHS YTO/IY, IOCATHYTOI CTOPOHAMH B MpolLieci Meaiallii; 3a0e3neueHHs KoH(p1AeHIIHHOCTI MPOLeLypy Me-
Jianii; 3ynmuHeHHS Niepe0iry Mmo30BHOT TaBHOCTI Ha Yac Jii yroau mpo MPUMUPEHHSL.

Sxmo HupektuBa €C «IIpo okpemi acmiekTd Memianii y HMBIIbHUX Ta KOMEPLIHHHUX CHpaBax» 3acTo-
COBYBAJIACs JIMIIIE J0 TPAHCKOPJOHHUX CHOPiB, To 3aKoH mpo Mmemiamiro 2012 p. He poOUB BiAMIHHOCTEH 111010
cy0’€KTHOTO CKJIaay CTOpiH. BHEceHi A0 mpolecyaibHUX KOAEKCIB MOMPAaBKH JO3BOISIIN 3aCTOCOBYBATH MOCEPE-
HUITBO 1 IO IHIIMM CIIOCOOIB BUPIIICHHS CIIOPIB: PO3TIISAAY CKapT YHHOBHUKAMH Ta iH.

3axoH npo Mexianio HiMmeuunHu ckiiagaeTses 3 eB’ ITU naparpadis, IPUCBIYEHUX TAKUM OCHOBHHM ac-
TeKTaM Meianii: moHATTs Memialtii (§ 1); mporenypa Memiaiii Ta 3aBaanHs Meiaropa (§ 2); 000B’ 30K 110 HalaH-
HI0 iH(opMaii Ta oOMexxeHHs B AisibHOCTI Meniatopa (§ 3); koHdineHiiHICTE (§ 4); HAaBYaHHA Ta MiABUIICHHS
KBawiQikarlii Memiaropa, MOHATTS cepTHU(iKOBaHOTO Meaiaropa (§ 5); MOBHOBaXEHHS 3 BHAAHHS PO3MOPSIKCHD
PO HaBYaJIbHI MporpaMu MeaiatopiB MiHicTepcTBOM tocTullii (§ 6); HayKoBO-I0CIiAHI IPOEKTH 1 (hiHAHCOBA M-
TpuUMKa Mexiamii (§ 7); ominka pesynsratiB nii 3akony (§ 8); mepeximni nonoxeHHs (§ 9) [2].

3axon 2012 (§ 1) micTuTh BU3HAa4YeHHS Melialii, e — «KOH(iAeHIiiHa 1 CTPYKTypOBaHa mpolenypa, B
SIKIF CTOPOHU JOOPOBUIBHO 1 IMiJT CBOKO BiJIMOBIANBHICT IIYKAKOTh MEPHHHA CIIOCIO BUPIIIEHHS CIOPY 3a CIpH-
SIHHSI MeJ[iaTopay. SIKIo CTOPOHU HE 3/1aTHI PO3MOBIISATH OAWH 3 OJTHUM 1 JJOMOBIISITHCS IO iICHYIOYii TTPOOIIeMi,
TIe € TiICTABOKO JUIA MPUITUHEHHS TPOIIeyPH MEIiaTOPOM BiIMOBIIHO 70 a03. 5 § 2 3akoHy («Memiatop Moxe 3a-
BEPILIUTH Meialliio, 0COOIUBO AKILO BiH BBaXKae, 10 HE CIiJ OYIKyBaTH HAJISKHOI KOMYHIKaIlil a00 MpUMHUPEHHS
CTOPIH»).

JlaeThcst BU3HAUCHHS B 3aKOHI TAKOXK MO0 0COOU MeiaTopa sIK «He3aJekHOi 1 HeWTpanbHOi 0co0H, 110
HE BOJIOJIi€ TIOBHOBAYKCHHSM IIIOJI0 BUPIIIEHHS CIIOPY, B IPUHIIMITI», TaKa (JOPMa € CTAaHJIaPTHOIO (POPMOIO BH3HA-
YEHHSI, sIka BUPOOJIeHA B HIMEIBKINM JOKTPUHANLHIN iTeparypi [5, c. 33].

XapaKTepHOI OCOONMBICTIO BU3HAUCHb «MeEiallii» Ta «Memiatopa» B 3aKOHI € BUpaKEHHS 4epe3 HUX
OCHOBHUX IPUHIMITIB MPOLETYypPH, TAKUX K KOH(IASHIIHHICTD 1 JOOPOBINBbHICTS MeAialii, BiAMOBIAaIbHICTD CTO-
piH, HeHTpabHICTh MeniaTopa. Takuid TiaXiax poOUTh HIMEIIPKUI 3aKoH OiJIbII JIAKOHIYHUM 1 BUKITIOUAE He0OXi-
HICTb BKJIFOYEHHS B HHOT'O OKPEMOI CTATTi 3 MepepaxyBaHHAM NPUHIIMIIIB MeAiaLlii.

BinnosimHo n10 § 2 3akoHy MemiaropoM Moxke OyTH oco0a, sika BOJIOJI€ BiAMIOBIHUMYU 3HAHHSMU, HE-
TpaJibHa LI0/I0 IHTEPECIB CTOPiH (0COOMCTUX YNOA00aHb, )KUTTEBUX IIPUHLIUIIB, PENITTHHNAX UM MONITUYHUX TIepe-
KOHaHb 1 T.JI.), 0OCTaBHH KOH(IIIKTY Ta CyTOBUX MpOleayp. SIKIIo iCHYIOTh 0OCTaBHHH, SIKi CTaBIATH i/l CyMHIB
HeUTpabHICTh 0COOU MEBHOTO MeiaTopa, ajie CTOPOHU KOH(IIKTY HE 3aepeyuyoTh, 3aKOHOAaBeLb He 3a00poHSE
MIPOBEJICHHS Meiallii came UM MeziaropoM. Ha BiMiHY BiJl TpETEHCHKOTO CYIII, MEIiaTOp HEe Ma€ MpaBa Ha BH-
HECEHHS pillleHH 00 BUYMHEHHS 1HITUX MPOIECYaTbHUX i, 000B’I3KOBUX I CTOPIH (§ 5). 3araibHOI0 METOIO
Meialii € TONIyK CIPSMOBaHOTO Ha MaiOyTHE CITOCOOY BUPILICHHS CIIOPY, II00 MPOJOBKHUTH B3aEMOJII0 MiX
CTOpPOHAMH.

3akon 2012 poky 3BoauTh 6a30Bi 000B’I3KH MeIiaTopa 10 HeoOXiTHOCTI B IOBHIN iHQOpMYBaTH CTOPOHH,
a TakoXX OyTH BIIEBHEHUM B TOMY, 1110 BOHM 0013HaH1 PO MPUHLUIH 1 yac Meaiawii (§ 2 3akoHy).

OCHOBHMMHU 3aBIaHHSMH MeZiaTopa €: CIPUSHHS PO3BUTKY KOHTAKTIB MiXK CTOPOHAMH 1 3a0e3TCUCHHS
aJIEeKBaTHOTO 1 CIIPABEJIMBOTO yUaCTi KOXKHOI 31 cTOpiH y mipoueaypi (§ 3). Y pasi, SKII0 CTOPOHH YK MUPOBY
yTOMY, Ha Me/liaTopa TaKoX IMOKIaJaeThCI 000B’ I30K YIIEBHUTHCS B TOMY, ITI0 BOHA JOCSATHYTA IIPU TOBHOMY PO3Y-
MiHH1 00cTaBuH i 3MicTy yroau (§ 6 3akony). Ponb Meniaropa Moxke iCTOTHO 3MiHIOBAaTHCS B 3aJI€KHOCTI BiJl TUILY
CIIOpY 1 CTOpiH MpaBOBiAHOCHHU. Tak, iHOZI BOHA MOXKe OyTH 3Be/ieHa JI0 Mojeparlii 1 MOTINIIeHHI0 KOMYHIKaITii
MiX CTOpOHaMHU.
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Himenpkuit 3akononasens (§ 2 (4) 3akoHy) He 3arepedye MPOTH yYacTH TPETiX 0cid (WieHIB ciM’1 cTopiH,
€KCIepTiB, MPEJCTaBHUKIB) y MpOLECci Meiallii 3a MHUCbMOBO1 3rOJIU CTOPiH KOH(IIKTY.

[Jono HaB4aHHS Ta KBajidikallii Meniatopa, To y §5 3akoHy Ha MeliaTopa MOKJIaIaeThesi 000B’ 30K ca-
MOCTIHHO MPOXOMUTH HABYAHHS Ta PETYISPHO IiJBHINYBaTh KBadidikamito. HapdaHHS NOBUHHO OXOILTIOBATH:
OTPUMAaHHS 3HaHb MPO OCHOBU Meiallii, CTPYKTYpy Ta PaMKOBI YMOBH TIPOIEypy Mefiaiii, HABUYKH BEIACHHS
MEePEroBOpiB Ta KOMYyHiKallii, HABUYKH BUPILIEHHA KOH(IIKTY, OTPUMaHHS 3HaHb 13 3aKOHOJIAaBCTBA PO MeJIialliio,
MPaKTHYHI TPEHIHTH, POJIBOBI iTPH, CIOCTEPEIKCHHS.

BusHayansHuM € Te, 110 3aKOH MOKJIaB 000B’ 130K 32a0€3MeUCHHS MPOXO/KEHHSI HABUYAHHS Ta ITiIBUIICHHS
kBawi(ikarlii Ha Menmiaropa. TakuM YHMHOM, 3aKOHO/ABEIh OKPECIHMB KOJIO CIICHialbHUX 3HaHb T4 HABUYOK, SIKi
TOBUHEH MaTH MEJiaTop, ajie 9acoBl paMKH MTPOXO/KCHHSI HABYAHHS Ta MIIBUIICHHS KBai(ikallii He BCTaHOBUB.
ToOTO BUpilIEHHS IIHOTO MTUTAHHS MOKJIAIAETHCS HA MeniaTtopa. OnHaK y 3aKOHI MICTUThCS CIIeHialbHE 3acTepe-
YKEHHA: 000B’I3KOBUM € MPOXOKEHHS HAJIEKHOTO HaBYAHHS Ta PEryJspHE MiIBUIICHHS KBamidikalii 3 METO
KOMITETEHTHOTO CYIPOBOKEHHSI CTOPiH Y MpoIeaypl Memiallii. 3 mboro poOUMo BUCHOBOK, IIIO0 MEIiaTop camo-
CTIHO OLIIHIOE CBOi 3HAHHS, HABUYKHU Ta BIIACHY KOMIICTCHTHICTb.

3akoH y §5 Ta §6 Bu3HAYae, 1m0 cepTudikoBaHUM MemiaTopoM (zertifizierter Mediator) € oco0a, sika mpo-
HIa creniaibHe HaBYaHHS HA MeJiaTopa BiAMOBIAHO 10 BUMOT PO3MOpsIKeHHsI MiHiCTepcTBa IOCTHUIII.

Bapto 3a3naunTy, mo I[loctaHoBa mpo HABYaHHS Ta IMIJBUIICHHS KBaiQikarii cepTu(ikoBaHUX MeTi-
aropiB HaOyna yuHHOCTI Jume 01.09.2017 p. Ua IloctaHoBa nependauniaa HEOOXiAHUN MiHIMyM HaBYaJIbHUX
TOIWH s cepTrdikoBaHoro Meaiaropa — 120 rogun Oe3mocepeHbol yuacTi y HaBdaibHHUX 3axonax. Kpim Toro,
HEeoOXi1JJHOIO € OKpeMa CyIIepBi3is micis 3aBeplieHHs npoBeaeHol Meaianii. [Ticns nigBumeHHs kBaidikalii € BU-
MOTa BIPOJIOBXK 4-X POKiB oTpuMary 1e 40 roJrH HaBYaHHS Ta BIPOJOBXK MEPIIUX 2-X POKIB MPOBECTH 4 OKpeMi
CyIepBi3ii.

Cymnepgisis — 11e mpodeciiiHa maTpuMKa, HACTABHUIITBO, KOHCYIBTAIliS MelliaTopa 3 OUIBIT TOCBITYCHIM
KOJIETOI0-Me/1iaTOPOM LI00 NpoOIeMHUX MUTaHb, BUKJIHKIB, sIKi MEiaTop OTpUMAaB Mij Yac MpoLenypy Meialii.
[le MOXITUBICTH 3 OOKY OILIIHUTH cede K CIeIialicTa, MOKIMBICTE 30eperTy BHYTPIIIHIN OajaHc i piBHOBAry IUIs
TO/IaJIBIIIOTO BUKOHAHHS CBOIX 00OB’SI3KiB HAJIEKHUM YUHOM [7].

3akoHOmMaBcTBO HiMeuyrHM HE BCTAHOBIIOE BUMOTH IIOJI0 OpraHi3alifHO-IPaBoBOT GOpPMH JIJIsl HaJaHHS
MOCITYT Meiamii — e MOXKyTb OyTH K (i3U4Hi, TaK 1 FOPUIUYHI 0COOU.

Crmig BigMiTHTH, MO Ha chorogHi B HiMeduwHi koMmeTeHIlii 3 memiamii po3IIsSAaloThCs SK OMUH 3
«000B’SI3KOBHX €JIEMEHTIB KBaJli(hikalii» CTyIeHTiB-paBHUKIB [8, ¢.248].

CropoHH caMOCTIIfHO BHOMpPAIOTh MeiaTopa abo 3BEPTalOThCS JI0 CTICIiali30BaHUX yCTaHOB, SKi HaJla-
I0Th MeJiaTopa Ha iX 3anmuT. JJo Takux opraHizauiili Hanexxats Himenpkuid apOiTpaxxHuii iHCTUTYT 1 ToproBo-mpo-
MUCJIOBA TTajaTa.

CropoHu KOH(]IIKTY Ta MeAiaTop MaloTh NpaBO NPUIIMHUTU MeAialito Ha Oynp-sakii craaii. Hampuxian,
SKIIIO MENIaTop MdiiiJie BUCHOBKY, IO KOHCTPYKTUBHUH IO MiXK CTOpOHaMH HeMOKiuBHi (§ 2 (5) peueHHs 2
3akoHy), y pa3i XxBopoOu ojtHi€l i3 cTopiH 1 T.14. [lepernik mimcTaB /i 3aBepIlIeHHS MeJIiallii € HEBUYEPITHUM.

Menianisi per;iaMeHTOBaHA CYBOPHUMH IMpaBHIIaMH TPO KOHQimeHiiHICTh. [IpaBrino koH(bINeHIIHHOCTI
TIOIIMPIOETHCS HE JINIIE Ha MeJliaTopa, alie i Ha OyIb-IKuX 0cCi0, SKi 3aydaroThes 70 npoueaypu. [lpu mpomy ic-
HYIOTh BUHATKH. MeJiaTop Mae mpaBo Ha PO3TOJIONMIEHHS BiJOMOCTEH, SKi CTaJIM BIJIOMI HoMy B mpolieci Meiartii,
y BHITJIKy 3rof Ha 1ie cTopiH. Ille ogHiero miicTaBoio JyIsl po3ToJIONISHHS BiToMOCTeH € T.3B. ordre public, mis
TOTO, 00 YHUKHYTH HETAaTUBHUX PE3YJIBTATIB, SKi MOPYITYBaTHMYTh OCHOBOIIOJIOXHI IIHHOCTI HIMEIKOTO TIpa-
Bonopsiaky (§ 4 (2) 3axony). Lle, Hanpukiaz, CycniabHUNA IHTEpEC, IHTePEeCH TUTHHH, MOYKIIMBICTh HAHECEHHS 3HAa-
YHOI mIKOIW (Pi3MYHOMY Ta IICUXIYHOMY 3I0pOB’IO JIFOAWHU. BapTto 3a3HauuTw, o nonoxenHs §4(1) 3akoHy Ha-
JIAI0Th MOXJIMBICTh MEiaTOPy BiJIMOBUTHUCH BiJ a4l MOKa3aHb B [IMBLIBHOMY IIPOIIECI, ajie HE B KPUMiHAILHOMY.

BinmosinHo 10 3akoHy Mpo Meialiro, Iporeaypa Meialii MOBUHHA MaTH TICBHY CTPYKTYpY Ta eTamnu. Sk
MPaBUIIO, IPOLIEC MEMiallil CTPYKTYPOBAaHHUIA TAKIM YHHOM:

HaJaHHA (akTiB Ta 00CTAaBUH KOH(IIKTY IS pO3TIALY;

pO3’ACHEHHs MO3ULIiil Ta IHTepeCiB KOXKHOI CTOPOHU;

(dopMyBaHHS i/1eH 1 BapiaHTiB BUPIIIEHHS KOH(IIKTHOI CUTYaIIii;

yKJIaJleHHs] MUPOBO1 yroau [9].

Ha croromnimmHii neHs B HiMeuuwHi icHYrOTh Taki BuauM Mexdiamii (knmacudikarist 3milicHeHa npod. B.
TotBanbaom, T. TpeHuekoM Ta iH.):

CormianibHa Meiatis — MeJialist 37iHCHIOEThCS Ha TPOMAJICHKOMY PiBHI: Y IIEHTPaX MPaBOBOi JIOTIOMOTH, Y
LIKOJIaX Ta 1HIIUX OpraHi3amlisix, aKi 3aCTOCOBYIOTh Meiallilo AJS IKUPOKOTro KOJjia TPOMaJICEKOCTI.
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BapaH A.
B3apybixHuin gocBig 3anpoBadXeHHs Mefiauii ik anbTepHaTUBHOMO Cnocoby BUpILLEHHS KOHAMIKTIB (Ha npuknagi HimevunHn)

CiMelina Meiallis — 3aCTOCOBYEThCS CIMCHHUMU TIapaMH, 110 MepeOyBaroTh Ha CTalii po3ipBaHHS HLTIO0Y,
100 MOKPAIIUTH MiXK cOO0I0 B3a€EMOIi10, IPUIHATH BUT1/IHI Ta YCBIIOMJICHI AJIS1 KOXKHOTO PilIEHHS L1010 TUTaHb,
[IOB’SI3aHMX 3 PO3ITYUCHHSIM, TiThbMHU, MaitHOM. CIOH TaKOXK HAJIEKHUTh MEMIallisl IO CAIKOBUX CIIPaBaXx.

Komepuiiina mezialist — MiX IOpUAXIHUMHU 0CO0aMU, FOPUINYHUMHU 0c00aMH 1 iX KITi€HTaMu, (Di3HYHUMH
oco0amu 1010 BUPINICHHS MAHOBUX CIIOPIB.

Mepiariist 3 TUTaHb IHTEJIEKTYalIbHOT BIIACHOCTI — MeJiallisl, B SKili MPOBOIUTHLCS poOOTa 3 KOH(IIKTOM
MIpY BUHUKHEHH] Y¥ OCMIOPIOBAHHI ITPaB Ha TIATEHT 31 CTOPOHU BUHAXIIHUKA YH IHBECTOPA.

Mepianis Ha poOoO4OMY Miclli — BUJ MeJiallii, B OCHOBY SIKOi MOKJIaJ€HO BHYTPILIHbOKOPIIOPATUBHHIMA
KOH(ITIKT.

OmnunaifH-Meianiss — Menianis, sika BUpILIye cropu B KibeprpocTopi, TOOTO MiX CTOpOHAMH, KOHQUIIKT
SIKMX TIOB’sI3aHUH 3 BIIHOCUHAMU B [HTEpHETI.

BinnoBmioBanbHa Mefianis — BKIIIOYa€e B ceOe Taki CTOPOHHU fK : MPaBOMOPYIIHUK, OTEPIILNi, aIBOKATH,
MoJIiIIist, cynu. Bci i CTOPOHU MaloTh aKTHBHO IPAIFOBATH Pa30OM.

Takok HayKOBIIl BUIUISIFOTH JOAATKOBI BUJM MeJiallii, Taki sK : MeJialis npyu O0aHKPYTCTBi, CTpaxoBa
Meiallis, MeJiallisi B rajry3i OXOpOHH 3710poB’s Ta iH. [3, c. 200-201].

BucHoBkH. 3anipoBa/XKeHHA Meiallii B mpaBoBy cucteMy HimeuunHu BinOynocs micis 3aBepiueHHs Jpy-
roi CBITOBOI BiliHH, a TOBHE 3aKOHOJaBue 3akpiruieHHs — e y 2012 pori. Ha ceoronni B HimeuunHi BupoOIieHo
BJIACHY YCHIILIHY MOJEJb aIbTePHATUBHOIO BUPILIEHHS KOH(IIIKTIB, sIKa 3aCTOCOBYEThCA B PI3HOMaHITHHX cepax
CYCITIJIBHOTO YKHUTTSI.

HaroMicTb uist yKpaiHCBKOTO COIiyMY B YMOBaX ChOTOJICHHS HABaKIIMBIIIIMU 3aBIaHHIMY € : BUBUCHHS
3apyOi1’KHOTO JTIOCBi MY 3alTpOBaKEHHS MeTiallii, MOMy sipru3altis el Memialtii, miBUIIeHHS PiBHS MPOoiHGOpMOBa-
HOCTI PO 11 MOXKJIMBOCTI SIK cepell TPOMaIChKOCTI, TaK 1 cepell TUX KaTeropiit ocib, siki MOXKYTh IPOIIOHYBAaTH BU-
pillyBaTH CIpaBHy 3a JOIMIOMOTOO IIbOTO 1HCTUTYTY NMPUMHPEHHS (CYIIi, MPOKYPOPH, TIOJIIIisT), @ TAKOXK HarajabHa
norpeba 3aKpilieHHs 3aKOHOJIaBUOTO PETyIIOBaHHS JaHOiI Mpoueaypu. AJKe Meialis € He0OXiIHOI CKIIaI0BOIO
PO3BUTKY JIEMOKPATHYHOTO TPOMASTHCHKOTO CYCITUTLCTBA 1 OMHUM 3 Halile(DeKTUBHIMIUX CIOCO0IB 3a0e3NcUeHHS
IpaB Ta CBOOOJ JIOJUHM Ta TPOMaITHUHA.
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3arymeHHa 1O.
CouianbHi Ta rHoceonoriyHi nepeaymoBu popMyBaHHS 6€3MeKoBOro ANCKYpPCY B iCTOPii NONiTMKO-NpaBoBOi AYMKU
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COLIAJIBHI TA THOCEOJIOT'TYHI IIEPEAYMOBH ®OPMYBAHHA
BE3INEKOBOI'O JUCKYPCY B ICTOPII IOJITUKO-IIPABOBOI TYMKH

Memoto cmammi @usHaueHo 3’SICYBAHHI KIIOYOBUX COYIANbHUX MA SHOCEONOZIYHUX NepeoyMos Qopmyeants
6e3nex06020 OUCKYPCY 8 ICMOPIL ROTIMUKO-NPABOGOT OYMKU, W0 BKIIOUAE NOULYK HAUOAGHIUUX BUMOKIE YbO20 OUCKYPCY
ma 3aKOHOMIPHOCIET U020 PO3GUMKY 8 000ePHCAGHY 000Y icmopii 100CbKol YUBLII3ayil, 8paxo8youu coyiaibHi yMOGU
ma cneyugixu ceioomocmi T0OUHU NepeicHo2o cycnitbemaa. Kuouosumu memooamu 00Cniodxcenus: € icmopuyHu, ic-
MOPUKO-NPABOGUL, KOMRAPAMUSHUL (NOPIGHAIbHO-NPABOSULL), CUCIEMHULL, CIMPYKMYPHO-(DYHKYIOHAIbHUU, AHMPONO-
Jo2iyHU ma iH.

Besneroei numanus eidizpasanu Kuo4o8y poib y HOUYKAX ONMUMATbHUX CNOCOOI8 GUICUBAHHSL THIOOCHKO20 CYC-
niibCmea 6i0 NOYAMKIE PAHHLONEPBICHO20 CYCNIIbCMBEA MA 6 COYIOKYIbMYPHIl Op2ani3ayii nepsicHoi epomadu, ynopsio-
KY8anHi Ul cmabinizayii cycninbrux sionocun. IIponusyouu éecb yuki Jcummsi KOXCHOL NepeicHOi 2pomaou, a 3 4acom —
KOJICHO20 POy, NieMeHi, npazHentst 00 cmabilbHo20 U 6e3neuHo20 iCHYy8anHs 00 8iONPAGHOI0 MOUKOI COYIATbLHO2O
KOHCMPYI08aHHsL T1100bMU 00BKOMUWHBbOIL peanvrocmi. Ilepedymosu uHuUKHEHHS 6e3neK08020 OUCKYPCY 6 icmopii no-
JMUKO-NPAasogoi OyMKu ROMPIOHO PO32TA0AMU K CYKYNHICIb COYIANbHUX MA 2HOCEON0STUHUX YMO8, W0 YMONCIUBUIU
nosigy (8UHUKHEHHSL) NEePULONOYATNKOBUX PAYIOHAILHUX YSI8IEHb NPO CNIGEIOHOWEHHS be3neKy | Hebe3neKku @ JHcummi
JHOOUHU, IXHE NOXOONCEHHS, 3ACo0U 2apanHmyeanHs beneku ma cyb’ekmis, 30amuux it 3a6e3neuumu, 01 HOOAILULO2O
PO3BUMKY YUX YAGNIEHb Y PO3GUMKOGI NOAIMUKO-NPABOSUX YieHb (OOKMPUH) HACTHYNHUX iCmOpudHUX nepioois. Popmy-
BAHHSL MAKO20 OUCKYPCY 8 PO3PI3i CoyianbHux nepedymos nompiono iHmepnpemysamu K 3aKOHOMIpHUU pe3ynbmam
VCKAAOHEHHSI COYIANbHO20 JHCUMMISL, 11020 BIOOKPEMILEHHS 8I0 NPUPOOHO20 MA HAONPUPOOHO2O CEIMi8, CNPOO OCMUCTU-
mu Oe3nexy K pearbHuti ma 6ax)CcaHuil, 3 MOYKU 30py 3A2albHOCOYIANLHO20 IHMEPeCy, CIMAan 3axXueHoCmi TI00UHU 8i0
BHYMPIWHIX T 308HIWHIX 3a2p03. Takumu nepedymosamu MONCHA 66AANCAMU BUHUKHEHHSL TTIOOCHKO20 CYCNITbCMEA i3 11020
nocmynosor coyianvhol oupepenyiayiero i cmpykmypysanHam cy6 ekmie ma 06 ‘ekmis 6esnexu. I Hoceonociunumu ne-
pedymosamu 6e3nek06020 OUCKYPCY € nepexio 8i0 NPeOMemHO-KOHKPEmMHO20 00 A6CMPAaKmHO20 MUCLEHHS, QOPMYEAHHS
nepuux abCmpakxmuux J02iHHUX «MPAKame2opiiy, AKi y3a2anbHIO8AIU HCUMMESULL 00CEI0 TOOUHU W00 chepu badica-
HO20, HALENHCHO20 U Oe3neYH020, OCMUCIEHHs npobieMu 6e3neKku K YHIGepCantbHOT Olist RPUPOOHO20, COYIATbHO20 Md
Haonpupooro2o (NomoubiuH020) C8imie y CMpyKmypi MiQOI02IYHO20 MUCTICHHSL.

Knrouosi cnosa: 6esnexa, nepsicue cycniibcmeo, c8l0OMicmb, 0e3neKkosull OUCKYPC, COYIaNbHI nepedymMosi,
2HOCeONOCIYHI NepedyMOsiL.

Zahumenna Yu.

Social and epistemological preconditions for the formation of security discourse in the history of political
and legal thought.

The aim of the article is to clarify the key social and epistemological preconditions for the formation of security
discourse in the history of political and legal thought, which includes the search for the oldest origins of this discourse
and patterns of its development in the pre-state era of human civilization. The key research methods are historical,
historical-legal, comparative (comparative-legal), systemic, structural-functional, anthropological, etc.

Security issues played a key role in the search for optimal ways of survival of human society from the beginnings
of early primitive society and in the socio-cultural organization of the primitive community, the ordering and stabilization
of social relations. Permeating the entire life cycle of each primitive community, and over time - of each genus, tribe, the
desire for a stable and secure existence became the starting point of social construction by people of the surrounding
reality. Prerequisites for the emergence of security discourse in the history of political and legal thought should be
considered as a set of social and epistemological conditions that allowed the emergence (emergence) of initial rational
ideas about the relationship between security and danger in human life, their origin, security and subjects capable of
it to ensure, for the further development of these ideas in the development of political and legal doctrines (doctrines) of
subsequent historical periods. The formation of such a discourse, in terms of social preconditions, should be interpreted
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as a natural result of the complexity of social life, its separation from the natural and supernatural worlds, attempts
to understand security as real and desirable, in terms of public interest, human protection from internal and external
threats. Such preconditions can be considered the emergence of human society with its gradual social differentiation
and structuring of subjects and objects of security. The epistemological preconditions of security discourse were the
transition from subject-specific to abstract thinking, the formation of the first abstract logical «procategories», which
generalized human life experience in the field of desirable, appropriate and safe, understanding the problem of security
as universal for natural, social and supernatural (otherworldly) worlds. in the structure of mythological thinking.

Keywords: security, primitive society, consciousness, security discourse, social preconditions, epistemological
preconditions.

IMocranoBka mpodiaemMu. 3a3Buyaii, IPDyHTOBHUIN TEOPETUKO-TIPABOBHUI aHAaNI3 (PyHIAMEHTAIBHHUX CyC-
MiJIBbHUX (DEHOMEHIB HEe 00XOMUTHCS 0€3 PETEIBPHOT0 HAYKOBOTO JOCIIKEHHS X ICTOPUYHOT FeHe3H, 0€3 BUOKpEM-
JIEHHsI IEBHUX OCOOIMBOCTEH, 110 iX 3a3HaBaja iHTepHpeTalis Hboro (peHoMeHa B MeKaxX ICTOpUYHUX HepiofiB,
BHJIO3MIHIOKOYHCH BiJl KpaiHM 110 KpaiHHW, BiJl €MOXH JO enoxu. be3yMoBHO, 10 (PEHOMEHIB, PO3BUTOK SKHX 3
JaBHIX-aBEH CYNPOBOIKYE 1CTOPIIO JIIOACHKOI LIMBLTI3allii, HAJIEKHUTD SABHIIE HalliOHAJIbHOT Oe3MeKH, SKe 4acoM
CYTTEBO MOIU(DIKYETBCS B Mipy PO3BUTKY JIFOJICHKOTO CycCIiibcTBa. Ha mijicTaBl yBaXkKHOTO aHalizy I100albHUX
TEH/ICHII! PO3BUTKY JIep>KaBH 1 paBa Pi3HUX KpaiH y pi3Hi 4acu MOXKHa 3pOOUTH HaBITh BUCHOBOK, 10 LieH (e-
HOMCH CaM CTaB OJHI€I0 3 HAWBaXIUBIIIMX Ta HEBiJl'EMHUX OHTOJOTIYHUX OCHOB (3aca) JIFONCHKOI IMBiTi3aIii
Ta YMOXKJIMBUB MMOJAJIBIIY CBOMIOLIIO ISPKABHUX YTBOPEHB Y MEXKaxX KOHKPETHHX KpaiH. BoxHouac neit peHomen
HAJIGKUThH JI0 3aralbHOBHU3HAHMX IIHHOCTEH, SIKi JIFONei 00’ €HYIOTh, TIOPSJT 13 KHUTTAM 1 3I0POB’ M, MOPSAIKOM
TOIIIO, a IHIIII I[IHHOCTI, 30KpeMa MOpaJib, MUCTEITBO, HayKa, CiM’sI, IPaBO, ICPKaBa TOIIIO, € 3aralIbHONIONCHKUMH
TI€I0 MIPOFO, SKOFO BOHH TrapaHTYIOTh Oe3IeKy JITonuHu (1 1HII yHiBepcanbHi miHHOCTI) [1; 2, . 192].

KoHcraryroun 3aaBHEHICTh KOPiHHS O€3MEKOBOTO AUCKYPCY B TOBIII iCTOPUYHOIO MUHYJIOTO JIFOJICTBA,
JOCITIIHUKH 3]Ie01TBIIIOTO MTOBEPXOBO MiAXOATH JI0 3’ICYBaHHS COIIaJbHUX Ta THOCEOJOTIYHUX MEPEIyMOB HOTO
(hopMyBaHHS, a TO 1 MPOCTO OMUHAIOTH 10 MpobneMaruky. Lle He cnpusie kpucTaizauii i pO3BUTKOBI HayKOBOT
JYMKH IIOI0 HACTYITHOCTI HalliOHAJLHO-0E3MICKOBUX MUTAaHb SIK JOMIHAHTH iCTOPIi MOJIITUKO-TIPABOBHX YUYCHb.
ToMmy aKkTyanbpHICTh HAYKOBOTO TOIIYKY B LIbOMY HaIllpsiMi OYCBU/IHA.

AHAJI3 ocTaHHIX J0CTiIKeHb i myOmaikamii. Y KOHTEKCTI 00paHOTO HAMH 1CTOPUKO-TIPABOBOTO paKyp-
Cy JOCTiIPKeHHS BapTO 3ayBa>KUTH, IO MiAXiA 10 MOIIYKY BUTOKIB 6€3MEeKOBOTr0 TUCKYPCY y TOBILI HaiiaBHIIIOl
JIFONICHKOI 1CTOPIi € 3HAYHOIO MIpOK0 IHHOBATUBHHUM, aJKE MEPEBAXKHO HE CIUPAETHCS Ha MUCEMHI JpKepena, sKi
BBaXKAIOThCS HANOLIbII BIpOTiIHUMH B Haylli (I KOPEISATUBHUMH 3 PO3BUTKOM JEpXaBH 1 IpaBa), a MepeBaKHO
CIIUPAETBCA Ha PEKOHCTPYKINEO aHTPOIOJIOTIYHOTO Ta €THOrpadivHOTO Marepiairy, onpaiboBaHOTO B MEXax 1H-
KX HayKOBUX AMCUUILIIH [4, c¢. 15]. 3 apyroro 60Ky, HayKOBe JOCHIKEHHSI BUTOKIB OE3MEKOBOTO JAUCKYPCY 3
ICTOPHKO-ITPaBOBOTO MiIXOAY € MPOXYKTUBHHUM, HA HAI IOTJISA, TOMY, III0 BiH JO3BOJISIE YB’SI3aTH MPOIECH BH-
HUKHEHHS 0e3MEeKO3HaBYMX iJIeH, a MOTIM y4YeHb i3 ICTOPI€I0 MOJITHKO-IPABOBOI JYMKH, a TAKOX 31 CKIaJHUMHU
MIpoIIecaMH IOJITO- Ta IIPaBOTEHESY.

MeTta pocaimkenHs. SIk BUIUIMBA€E 3 HABEACHOTO, METOK JOCITIDKEHHS € 3 ICYBaHHS KJIFOYOBHX COIIi-
QIBHUX Ta THOCEOJIOTIYHHX MepeyMOB (popMyBaHHS OC3IIEKOBOTO TUCKYPCY B iCTOPIT MO THKO-IPABOBOT TyMKH,
IO OXOIUTIOE IMOUIYK HAWNaBHINIMX BUTOKIB (JKEpen) MBOTO JUCKYpPCY Ta 3aKOHOMIPHOCTEHW HOTO PO3BUTKY B
Jo7ZIep KaBHY 100y icTOpil JIFOACHKOT MUBIII3allil, BpaXOBYIOUH COIlialbHI YMOBHU Ta CHENU(IKA CBIOMOCTI JItO-
JIMHU TIePBICHOTO cycminbcTBa. OCHOBHUMH METOIAMH JOCHTIHKCHHS € BIACHE iCTOPUYHUI, 1CTOPUKO-TIPABOBUIA,
KOMITapaTUBHUIH (TIOPiBHSUTLHO-TIPABOBUI ), CACTEMHUIA, CTPYKTYpHO-(DYHKIIIOHAIEHUH, aHTPOTIONOTIYHHM Ta 1H.

Bukiax ocHOBHOTO MaTepiary qoc/iikeHHsl. be3nekoBuil TMCKypC B yMOBaX MEPBICHOTO CYCIIBCTBA
OyB HQIiHIUBIAyaJIbHUM, TOYHIINIEC BUPA3HO KOJCKTHBICTCHKHM. AJDKE JUIS TOro4acHol MO0 Oyina XapakTepHa
a0COJIIOTHA IHTETPOBAHICTh, BKIIIOYCHICTh 1H/IMBIJIa B KOJICKTUB, HEBUOKPEMITIOBAHICTh «S» 3 «Mmu». BianosinHo,
Oe3neka Oyia 1MoB’si3aHa 13 KOHKPETHOIO JIIOJICHKOKO CIUTLHOTOK. Y 3B’SI3KYy 3 aOCOIIOTHO a0COPOIIIEr0 iHAMBI-
JyaJbHOTO BUMIpYy O€3MEeKH COLialbHUM YyCi YSBIEHHS 1100 TaKoi Oe3MEKH CTOCYBAJIMCS COLIaIbHOCTI 4K LiJIic-
HOCTIi 06€3 BUOKPEMIICHHS 1HAMBIIyaJIbHOTO CErMEHTAa Ta HaJIajll CTPYKTYPYBAJIUCS caMe KOJIEKTUBHOIO CBiJIOMICTIO
[5,c. 78, 82; 6, c.3839].

Bapro BkazaTu Ha I11e OTHY XapaKTepHY pHCy O€3MeK03HaBIOro MopsiAKy. [lomrykn Oe3meku 1uis mepBicHOT
JIIOMHYU, HA BIJIMiIHY BiJl Cy4acHOI, He OyJIH JPYTOPSIHOIO Ta JUCKPETHOIO CIPABOIO, IO «po3manaiacs» Ha Bil-
HOCHO 130J1b0BaHi ()parMeHTH JIHCHOCTI, a Malke TOBCAKYACHOIO, IEPMAaHECHTHOIO TypOOTO-IIPOOIEMOI0, TICHO
OB’ SI3aHOIO 13 caMuM (DaKTOM (i3MIHOIO iCHYBAHHS i BUKMBaHHS. 11 IMiJKMBIIIOBAB MOBCAKYACHUI cTpax nroneit
MIEPBICHOTO CYCIIBCTBA IEPel HE3B1IaHUM, HEBIJIOMHM, a BiJITAK Yy>KUM 1 IOTCHIIIHHO HEOE3MEYHUM, 3arpO3JTU-

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HascTBa. 2 (26)/2021 13



3arymeHHa 1O.
CouianbHi Ta rHoceonoriyHi nepeaymoBu popMyBaHHS 6€3MeKoBOro ANCKYpPCY B iCTOPii NONiTMKO-NpaBoBOi AYMKU

BUM, KW IIUTEHO OTOYYBAB JIOAEH Ta iXHi KONEKTHBH. ToMy Oe3MeKoBHiA IUCKYPC TaK CKIaIHO BHOKPEMHUTH Ha
OHTOJIOTIYHOMY PiBHI CaMe B IIEPBICHOMY CYCH1JIbCTBI.

[HIYy cKIamHICTh CTAHOBHIJIA THOCEOJIOTIYHA cdepa, abo cdepa OCMUCICHHS TypOOT Mpo Oe3IeKy, «aK-
TOpiB» 1 crocobu ii 3a0e3neyeHHs. AJe, BIacHe, Ha paHHIX CTalifX iICHyBaHHS NEPBICHUX JIOJCHKUX TPOMaj
JIONIMHA B3aralli e He IIUTKOM BUOKpeMIIIoBalIa ce0e 3 JJOBKOIHUITHBOTO CBITY, IO 3yMOBJIFOBAIIO i HU3bKUH PIBCHD
OIMaHyBaHHS CAMUM JIOBKOJHIITHIM CBITOM, 30KpeMa HOTO MPUPOJHUMU i COLMIANBHUMU «CTHXIsIMmIY. Teputopis
poO3CcelneHHsI TpoMaJIy, 1i MPUPOTHI PECypCH Ta CTUXIWHI CHIIM Ha HeOl i Ha 3eMili — BCe 1€ OCMHUCIIIOBANIOCS 5K
€IMHE 11iJIe, KOMILIEKC, Y SIKOMY JIIOAH OTOTOXKHIOBAIUCSA 3 MPUPOoA0k0. OCKINBKH MPUPOAY HAAISUIN JTIOACHKUMHU
SKOCTSIMH [ 7, ¢. 19], a Jirozeld Ta iXHi KOJICKTHBH — IPUPOIHUMH [8, c. 28], To Bci HeOE3MeKH 1 3arpo3H s KOKHOT
JIFOJIMHU MAaJIH 3JTUTUH, CHHKPETHYHUN PHUPOITHO-COIIAIBHIN XapaKTep, Jie colliajdbHe OYyII0 e MiAMOPsAKOBAHE
npupoaHoMy. [1oiOHI ySBICHHS YiTKO MPOCTEXKYIOTHCS B HAWTABHIMMNX (OpMax peIirii: B TOTeMi3Mi, aHIMi3Mi,
derummami 1 B marii [9, ¢.212; 10; 7, c. 2830].

B ymoBax paHHBOIIEpBiCHOI TpOMaIy HEJOCTAaTHRO PO3BHHYTHM IS aOCTPAKTHHX YSBJICHB NP0 HEOE3-
nexy OyJlo MUCIEHHS JIo[ei: BOHO Oyl0 HEIOCTaTHRO CUCTEMATUYHUM, HE3AATHUM JI0 IIMPOKUX y3arajibHEHb i
BHUPOOJICHHS TIOHATh BUCOKOTO PIBHSA, IO BiIOOpaXkaiocs B MOBHHX TMPAKTHUKaX, SIK1 TSHKUTU TIEPEeBaKHO JI0 KOH-
KPETHHUX, ONWHUYHUX, JAETai30BaHUX BU3Ha4eHb [9, c. 205]. bararo cyuacuux yuyenux (I. BeituOepr, @. [1oi3,
B. €BcrokoB, B. lopmaHncekuii Ta iH.) 3a3HAYAIOTh, 110 KOHIETITYaJli3allisl JIOTTYHUX MOHSATH Ta 3MaTHICTh MUCITUTH
a0CTpaKkTHUMHU KaTeropisMu He OyJiH BIAacTUBI AJIS MEPBICHUX cycniibCTB [6, c. 10]. CyuyacHa Hayka oOIpyHTY-
Bajia BUCHOBOK, IO IIMM CYyCITIJILCTBaM OyB BIacTUBUHN Midonoriuanii Tun cigomocti [11, c¢. 130140; 12], saxwii
JIOKOPIHHO BiAPi3HSBCS BiJl Cy4acHUX TUIIB Ta nepeadadaB iCHYBaHHS 0COOIMBOT CUCTEMH CBITOCIPUIHSTTS, 110
IPYHTYBaJIacs Ha 3acajax aHajorii Ta cummarii [13, c. 17].

BinnoBinHo ysABiIeHHS Mpo Oe3mneKy 1 HeOe3MeKkn y paHHBOIIEPBICHUX CYCHIbCTBAX XPOHOJIOT1YHO, MPO-
CTOPOBO 1 MEHTAIILHO OYJIM YKpal «PO3MHUTUMHEY», HECTPYKTYPOBaHUMH, HE O(OPMIICHUMH B JIOTiUHI TOHATIHHI
KOHCTPYKLIi, 110 JO3BOJISIIN O YiTKO JU(EPEHIIIIOBATH 1X 13 YUCIEHHHUX MOBCAKICHHUX IPAKTUK B3a€MOJIT JTroei
MiX COOOI0 Ta 3 MPUPOTHUM CBITOM. TOX BEJIIEMU MPOOIEMHUM € YiTKO TU(PEPEHITIIOBATH 11i YSIBICHHS 1 BHOKpE-
MUTH iX 31 cpepu IPUPOTHOTO i COLIaTFHOTO CBITIB, BIHHU 1 MUPY, Xap4yBaHHS 1 BIITBOPEHHS HACEJIEHHS TOLIO.

BBakaeTbcs, 110 32 yMOB HU3BKOTO PiBHS OMIAHYBaHHs IPUPOJHUMH IIPOIIECAMH Ta SBHUIIAMH UM HE Hai-
mnmuM crnocobom ybesneuutu cede Bif (MOTEHLIMHUX Ta peajbHUX, SBHUX YU yABHUX) HeOe3MeK i 3arpos
Oyno 00’eTHaHHS JFONEH y OIIBII-MEHIN CTajll KOJIEKTUBH, SKi CIIOYaTKy OyiM MO€AHaHI KPOBHOCIIOPITHEHUMH
3B’A3KaMH, a MOTIM — 3B’SI3KaMH CyCiJICTBa, CIUIbHOI MpaLli TOIIO. Y Cy4acHid CyCHiIbHiM Haylli 3aKOHOMIPHO, Ha
HAIII TTOTVISA/], BBAYKAETHCS, 1[0 came MmoTpeda B rapaHTyBaHHI Oe3reku Oyia OHIEI0 3 TOJOBHUX MPHYHH 1 PYIITii-
HUX CHJI 3TypTyBaHH JIFO/ICH, MacIITaOu SIKOi 3pOCTaIH 3 MOAAJIBIINM PO3BHTKOM CYCIILIBCTBA, IO Tepeabdadae
301IbIIIEHHS] MOYKJIIMBOCTEH 1 PECypCiB JIFOJIMHU ¥ CYyCIIUTLCTBA B Pi3HUX cdepax OyTts [14, c. 24; 15; 16].

Sk cityniHo 3ayBa)KyBajM iCTOPHKH, IEPeXil 10 HAWIPOCTIIINX TPYJOBUX Oomepaliil Mir BiIOyTHCS JIHIe
B KOJICKTHBI, III0 TPOSBISIOCS CIIOYATKy B CIIJILHOMY BHJIOOYBaHHI 1K, ITOCHITIOBAIIOCS MIpOFO i1 IPUPOTHOTO
BiIOOPY, KU CHpUAB 30€pEKEHHIO KOJIEKTHBIB 13 OUIBII BUPAXCHUMHU COLIAJBbHUMH 3B’S3KaMU Ta CHUIbHUM
MIPOTHCTOSIHHSM 30BHIITHIM Hebe3mekaMm [17, c. 140]. Tox, i3 IUIMHOM Yacy YHAOYHIOBAJIUCS IIEPEBary CIiJIBHOTO
MPOXKMBAHHS 1 B3aEMHOT BUTOAM I JIFOAEH NIATH 37aroXeHo, Kl IPYHTYBaJHCh Ha BipyBaHHAX 1 midax, BU-
3HaHHI JIiT BUIIIMX MPUPOAHUX 1 O0KECTBEHHUX CHJI, TIOB’s13aHUX 13 HUMH KynbToM [18, c. 18]. Criouarky came B
pamkax MihigyHO-peniriiHoi CBiIOMOCTI, IO MparHe NpUTaMaHHUMH iif 3aco0aMu OmaHyBaTH HABKOJIMIIHIN MPO-
CTip, MPUPOJIHI Ta COIIANBHI SBHIIA 1 MPOIECH, 3 ABISIFOTHCSA i OCMUCIIOIOTHCS Kareropii 0e3meku 1 HeOe3meKH,
10 «Haaali MoIu(IKyIOThCs i MePEeTBOPIOIOTHCA Ha CTiiiKi HApaTUBH, sKi 3a0e311e4yI0Th CaJAKOBICTb 1ICTOPUYHOT
mam’sITi Ta CIPSAMOBaHi Ha MIATPUMKY IIEHTUIHOCTEH criibHOT [19, ¢. 10]. Sk HaromouIytoTh Cy4acHi JOCITiTHH-
KH, BIATIOBIJIHI «IIOTOYHI YSIBJICHHS, 1[0 TPYHTYIOTHCS HA 3I0POBOMY IUTy3/I, BIIITPAOTh KIIOYOBY POJIb Y (hopMy-
BaHHI MOJITHYHUX ineit [19, c. 16].

3BiCHO, HalilepIIUM Ta MOCTIHHUM JKEpeiaoM Hebe3NeK Ui MEepPBICHOI JIIOAWHY, a BIATaK 1 MpeaMeToM
OCMUCIICHHSI, OyJTH, SIK 3a3HAYaIOCs, IIPUPOJIHI ABUIIIA (HETIOTroa, HEBPOXKai, MPUPOIHI KaTaKIIi3MH TOIIIO), IO 1X
monu MictudikyBaiu Ta 000xkHIOBaIu. CiocoO0OM BiIBEpHEHHS TaKUX HeOe3MeUHUX SBUIL Oy (y MIPaKTHIHOMY
ceHcl) 00’ eTHaHHSI JFOIEH, CITUTBHE TIPOTUCTOSHHS UM 3arpo3aM, a B i/ICOJIOTTYHOMY CEHCI — areJIsiist TroaeH 10
MEBHUX HAAIPUPOAHUX CHJI (OOTIB), SIKUX JIFOAU BCUISKO HaMarajiucs 3aJ0OpUTH, CXWINTH Ha CBii Oik, yOe3me-
YuBINK ceOe BiJl THIBY HAIPUPOIHUX CHJI Ta IXHIX HeOakaHUX BUABIB. BpaxoByrouu 31UTICTh, HEB1IOCOOIEHICTD
JIyXOBHOTO Ta MPaKTUYHOTO AOCBiAY JIOAUHHM y Ti yacu [20, c. 155; 21, c. 1314], oOuzaBa BulleHaBEEHI CIIOCOOH
MIPOTHCTOSIHHS HEOe3IeKaM He CYTICpEUNII OJIMH 1HIIIOMY, & JIOTIOBHIOBAJIM OJIWH 1HIIOTO. [ToCTiliHI KUTTEBI TPY-
HOIII Ta HeOe3MeKu 3yMOBIIIOBAIIN T€, L0 KUTTS MEPBICHOI JIIOAWHU Maike IIIKOM CKiajganocs 3 adexris, mia
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Yac sIKUX 4acTO BTpadaBCs KOHTPOIb HAJ JisAMU 1 AyMKamHu [7, c. 25]. A mocTiliHuiA cymyTHHK HeOe3Iek — cTpax
— CTIIOHYKaB JIIOIWHY MOCTIMHO IIYKAaTH HaiO1IbII NPUHHATHI HUIAXH 1 CIOCOOM YHUKHEHHSA HEOE3MEeYHOro CTaHy
OyTTs 1 nocsirHeHHs Oe3nekn. HaroMmicTh HEBUBYEHI 1 TOMy HeOe3IeuHi SBUIA MPUPOJIH, TOCBII CMEpTi i 1HIII
KPUTHUYHI CUTYaIlil HOBCSIKACHHOTO YXHUTTS JIOIWHU 3apOJMIIA MOHITTS CBSIIEHHOTO (cakpaibHoro) [21, ¢. 17].

CakpaipHicTh, Ha tyMKy M. Enimazne [22, c. 251392], P. XXupapa [23], P. Kaitya [24], M. Mocca [25], P.
OttroO [26] Ta iH. OCHIJHUKIB, CTajla CBOEPITHIUM MEHTAIBHUM «BHXOIOM» 13 CUTYallii HEEBHOCTI 1 HEBU3HAaYe-
HOCTI, B SIKy MaJIO He IIO/THS 3aHypIOBaJacsi CBiIOMICTh KO>)KHOTO WiIeHa MEPBICHUX TpoMajl. BoHa naBana BiqayTTs
CIIOKOI0, CTaOLIBHOCTI 1, BpeIITi-perT, Oe3neku. BinTBoproBaHa B puTyasnax, Tady Ta iHIINX MOBTOPIOBAHUX Pei-
TIHEX MPaKTHKaxX cdepa CBAMCHHOTO JIIMITYBaJla XKUTTEBUH YKIIaJ TIEPBICHUX TpoMall, CIpUsijia IXHbOMY 3Typ-
TYBaHHIO 1 TIATPUMAHHIO COLIaILHOTO NOPsIKY. [IporoHoBaHi nepBiCHUMHU PENiriiHUMH BipyBaHHAMU NIEBHI 3a-
XHCHI TIPOIIEyPH TIOCTYIIOBO TIEPETBOPIOBANINCS Ha PyTHHHI Ta BTpavdallv CBii «KpU30BHI» Xapakrep [27, c¢. 253].

Tak, BimoMuil KyasTypoIIor i penirie3naBens M. Eniaie, IpOTHCTABISIOUH CBSIICHHE Ta MUPCHKE, 3a3Ha-
4aB, o Oe3MeKa i OCMHUCIIEHICTh ICHYBaHHS JIFOJMHA 3a0€3MeUyBaICs caMe CaKpPaJIbHUM: «Kax Tepea XaocoM,
110 OTOYYE ii CBIT, BiAMOBiAa€ jxaxy nepen HeOyTTsaM. HeBigomuii mpocTip, 10 NPOCTATAETHCS 3a MeXi ii CBITY,
HE KOCMIi30BaHHWH, TOMY IO HE OCBIUeHHIA» [22, c. 282]. JKepTBONPHHOIICHHS, BiIIOBITHO, CTAE OJHHUM i3 Hali-
JAaBHIIINX JIIONCHKUX CIIOCO01IB rapaHTyBaHHs O€3MEeKH iCHYBaHHs JIIOIWHU Ta cycnijibcTBa. CaMe HaCUIIbCTBO SIK
yocoOJIeHHsT HeOE3eKH IEHTPYETHCS Ha )KEPTBI, 10 HAIAEThCS OOTaM 1 YCyBa€eThCH 13 CIUIBHOCTI JTFOJICH, sIKa Ha-
OyBae aKocTi 6e3meunoi. Bigrak, ynepiie putyaiu Ta OOMeKeHHS, TOB’ I3aH1 3 HUMHU, SIK PETYJISTOPH JIOACHKOT MM0-
BEJIIHKH 3aCTOCOBYIOTHCS JIJIsl 0OMEKEeHHS HeOe3eKH, CHMBOJIIYHOTO BUTICHEHHS 11 32 Mexi comiymy [28, c. 178].

VcepenuHi coliymy miATpUMaHHS CTaHy O€3MeKU JIIHCHO CTa€ HEBIUIUIEHUM BiJl IOKJIOHIHHS Ooram Ta
BHKOHAHHS TXHBOI BoJi. B3aeMoist 31 cBiTOM cakpaibHOTO Oyia IIIKOBHTO NParMaTHYHOK: BOHA MiJATPUMYBa-
Jlacsi TUIBKU B 1HTEpecax BiAMOBITHOTO COLIyMY, AKHM MParHyB JIOMOTTHUCS OUIbII TPUBAJIOLI MOKPOBUTEIHCTBA
0oriB, y yoMy BOa4yaB rapaHTil0 YHUKHEHHs HeOe3MeK (MepeayciM MPUPOIHUX YH COLliabHUX HEerapasmiiB) y CBiTi
CBOIX MOBCSAKIEHHHUX NpakTuk [37, c. 47]. boxxecTBeHHUN MOPAAOK LIO CHOpUNAMABCS SIK €IMHO MOXJIHMBHUHU, Ha-
TIe)KHUAH, HEOOX1MHUH 1 MOIUTLHUH, SK pe3yJbTaT MOKPOBUTEILCTBA OOTIB OyB TOJIOBHUM TapaHTOM CTaTHYHOI
CTaJ0CTi OyTTS TOrOYAaCHOTO CYyCHUIBCTBA, HOTo OE3IeKy B HAWIUPIIOMY CeHci cioBa [21, ¢. 22].

OTKe, TOTOKHU JIIONICTBO TepeOyBanio Ha CTajlii MEepBICHOTO CYCHUILCTBA, BUPIIICHHS MPOOJieM rapaH-
TYBaHHS 0E3IEYHOIO JKUTTS JIFOJMHA MOKIIaIana 37eOUIbIIOro Ha HAATPUPOIHI CHIIM, IO CIPUSIO PO3BUTKOBI
Mi(iyHO-I3WYHHUIILKUX BipyBaHb. BilOBiIHO, Taki BipyBaHHS «KOHIIEHTPYBAJIW 3HAHHS MPO OE3MEKy, 10 3apo-
JOKYBAJIKCH, 1 YCIIITHO BUKOHYBAJN (PYyHKIIIT 3aXUCTY, PETyIIOI0YH KUTTA CYCIIbCTBA, 3a0e3euyBaiu Oe3neky i
yCTalleHICTh 0COOUCTOrO W cycmiabHOTro OyTTs» [21, . 21]. besayMoBHO, 1ii BipyBaHHS HAKOMUYYBAJIMCS Ta ITiJI-
JIaBaJIMCs JieJa OlLIbIIi parioHaizarii.

[HIIMM, ajie He MEHIII BaroMuM IUIIXOM (opMyBaHHs cepy Oe3MeKH B TOTOYaCHOTO CYCIILCTBA € CKIIa-
JIaHHSI B HhOMY HOBHX COIlIQJIbBHUX IHCTUTYTIB, sIKI HECIIU B OOl 3apOojIKy ITyOIIYHOI BIIaI, BIJIMIHHOI BiJl BIIa 1
0arpka B CiM’i YU B POJIi, OCKUTLKH 3HAYHO MEPEBEPITYBA HOTO Millb Ta apeall MOIUPEHHs. 3HAYCHHS 1TUX 1H-
CTUTYTIB — BiJl MEPIINX BIAJHUX IHCTUTYIH y MEkKax POLY, IUIEMEHI UM COI03y IUIEMEH (Hampukia, gipaomu') i
JI0 TIPOIIIAPKY KPEIliB K OKPEMOT COIlialIbHOT BEpCTBH, — HE MOXKHA HeyoouiHoBath [30, ¢. 11], amke BoHN Maju
y0e3MeunuTH COIliyM BijJl HAIIPUPOTHUX HEOE3IEK MUISIXOM JIaJIOTy 3 TOTOMOIYHUMU (BUIIUMU, HA/UTIOACHKUMU
1 HaAmpUpogHUMHK) crutaMu. Came BOXII IIEMEH, CTapidIIiHHA, KPelll BUPIITYBalH CIIOPH 1 KOH(QUIIKTH, SKi BH-
HUKaJIM y TEPBICHOMY CYCHIbCTBI, 3aCTOCOBYIOUM pUTyaid, Taly, 1HIII colialdbHi HOPMH, 11O, 3a3BUYaid, Oynu
DIMO0KO BKOPIHEHI B POOBY IaM sITh 1 TpUBaJIMii yac Maibke He 3mintoBanucs [ 18, ¢. 18]. Biace ui putyanu, sk i
BCIO Mi3HBOIIEPBICHY COLIIOHOPMATHKY, HACEJIEeHHS OOLIMH PO3MISIaiy SIK HalBaXKIUBIIIKN 3aci0 rapaHTyBaHHS
iXHBOI Oe3neku Ta 700poOyTy. Jlomamo 10 mboro, 1Mo 6ararcTia, sKi KOHIIEHTPYBAJIU caMi XKpelli, a OTiM XpaMo-
Bl TOCIIOAAPCTBA, AKi OyJaH ocepelKaMy HaKOMWYECHHS 3HaHb 1 PEMICHUYMX YMiHb, OyJIH CBOEPITHUM CTPaXOBHUM
(hoHIIOM OOIIHH, IKUH Y POKH HEBPOXKAIB BUKOPUCTOBYBABCS JUIS MiATPUMAaHHS IIPOJOBOIBIOT OE3IIeKH MiCIIEBUX
MEIIKaHIIIB, HacaMIiepe]] cepen Mano3adesneuenux [31, c. 43].

Binrak, neBHa cTaHIApTHICTB, NTEpe0adyBaHiCTh, CTAPOBUHHICTD (TPaIUIIIHICTE), KOHCEPBATU3M 1 3pO-
3yMIIICTh CTaHJAPTIB NOBEAIHKH, BTUIEHUX Y IIMX HOpMax (a0 MOHOHOpMaX, 3a TepMiHooriero A. [lepuuia ta

"Yidymom (Bix amm. chifdom — BokIeCTBO) — THII COIIOMOMITHYHOT OpraHi3aIlii, KKt CIPOIEHO MOXKHA 0XapPaKTepH3yBaTH
SIK COLiaIbHUI OpTaHi3M, IO CKIAIAETHCS 3 TPYIH OOIIMHHUX [TOCENICHb, I€papXivHO MiANOPSAKOBAaHNX LEHTPAIEHOMY, HAHOLIBIIO-
MY 3 HHX, B SIKOMY MeIIKa€e BOXx/b. OCTaHHIH, CIIMParOYNCh Ha 3apOJKOBI OPTraHHU BIIAJIH, OpPraHi3ye eKOHOMIUHY, peUCTPHOY THBHY,
CYIOBO-MeliaTHBHY Ta PENiriiHO-Ky/IbTYypHY JiSUIBHICT CYCINBCTBA. [109aTKOBO TepMiH BUKOPHCTOBYBABCS [UISl IO3HAYCHHS TUIBKH
COLIONOJIITHYHOI OpraHi3aril, ajie HUHI HUM HepiJKo KOPUCTYIOTECS 1 B IMUPIIOMY CEHCI JUIs T03HaYEeHHS ITi3HBOIEePBICHOTO, Iepe-
KJIaCOBOTO CYCIILIECTBA B IIIJIOMY.
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B. Anekceena [32, c. 215; 9, ¢. 279]), npoayKyBaJiv BiIOBITHI MOZIEIi TIOBEIIHKH JIOEH y CYCIILHOMY JKHTTI,
a TOMy JIaBallM KOXKHiil JTIOMMHI BifUyTTa 3aXHIIEHOCTI, HeBHy rapaHTiio ixupoi 6esmexu [3, c. 160]. Ixus pons
MOCTYTIOBO 3pOCTalia B YMOBaxX MOCWICHHS AudepeHinialii CycniibeTBa, 0OMEXKESHOCTI peCypcCiB, IOCUICHHS CyC-
MIBHOT OTPeOH B IXHiM peaucTpuOy1lii, a TAKOXK B YMOBaxX eCKaJlallii HAaCUJIbLCTBA, IIOB’A3aHOTO SIK 3 00pOTHEOOI0
32 OOMEXEHI peCypcH, TaK i 3 po3IIapyBaHHAM CYCIIIJILCTBA Ha HEOJHOPIJHI COMialbHI Tpynu (CTparu, CTaHH
TOIIIO).

Brnacue, monryk mosacomiajJbHHX TapaHTIB KOJEKTHUBHOI Ta 1HJMBITyalbHOI Oe3rekn OyB 4 HE MPOBil-
HUM JICHTMOTHBOM PO3BUTKY Ii3HBOIIEPBICHUX CYCIIIBCTB HA CTa/ii IXHBOTO PO3KJIaay 1 Ha TPUBAIHI Yac BU3HA-
9B BEKTOp TXHIX 1HTENEKTYaIbHUX YSABJICHD PO CIIOCOOM 3a0e3neucHHs iXHpo1 Oe3nekn. CyTTeBi 3MiHH y ITUX
VSIBIICHHSIX BiJOYJIUCS BXKE 32 KiJIbKa TUCSIYOMITH IO HAIIOI Py B MEKaX apealy, 10 [TO3HAYAETHCS B iICTOPUYHIH
Hay1i, sk CTapomaBHil CBIT.

Tak, nepiono4aTkoBi Miosioro-pemniriiHi BipyBaHHSI KOHLIEHTPYBAJIM 3HAHHS MPO Oe3MeKy, 10 3apo-
JUKYBAJIHCh, 1 YCIIITHO BUKOHYBaJIM (DYHKIIIT 3aXKCTy, PErYIIO0UH KUTTS CYCITIIbCTBA, rapaHTyBalIH OE3MeKy i
yCTaJleHICTh 0COOMCTOrO # corianbHOro OyTTa. BomHoyac yMOBM 0€3M€UHOT0 KUTTS MMOEIHYBAIUCS B CBITOMOCTI
TOJIIIHIX JIFONEH 13 MOPSAIKOM, III0 Ha IPOTHUBAry Xaocy OyB €JIeMEHTOM HaJANPHPOAHOTO BTPYyYaHHS TpaHCIICH-
JIEHTHUX (HaJIcoLiaJbHUX 1 HAIMIPUPOAHUX) CHII — K MIPaBUIIO, T0Oporo 6boxkectBa (OOriB) 1 BilirpaBaB yHoOpsSAKY-
BaJIbHY ¥ cTaOuUTi3aIliiHY POJIb Y JFOICHKOMY SKHTTI.

Ha 3MiHy yMOBaM >XUTTS B PaHHBOIICPBICHUX CYCIUIBCTBAX, B Mipy PO3BUTKY IPOAYKTUBHUX CHII, YCKIIAI-
HEHHsI COIIalIbHOI OpTraHi3allii CyCIiIbCTBA, PO3BUTKY Mi()OJIOTIYHOTO THITY CBIiJIOMOCTI NMPHUHIIOB MEPioM, SKHMA
Y JKUTTI JIFOJICHKOI ITUBLTI3AMT TPAJAUIIIHO MO3HAYAETHCS K CTaJisl M3HOIEPBICHOI (MI3HEOPOIOBOT) TPOMAIH.
Bomna, 30kpema, XapakTepH3yeThCsl CTPIMKUM PO3BUTKOM BiJITBOPIOBAILHOTO TOCIIONAPCTBA paHHIX 3eMiepoOiB
a00 3eMIepo0iB-CKOTapiB B OMHUX YAaCTHHAX OMKYMEHU Ta BHCOKOCIIEIiadi30BAaHOTO MPUBIACHIOBAJIBHOTO TOC-
MOJIApCTBA TaK 3BAaHMX BUIIWX MUCIIHBIIB, prOaok Ta 30MpadiB — B iHIMUX YacTuHaX. [locTymoBo nmepma gopma
TOCIIOJIAPIOBaHHS BUTICHUIIA JAPYTY, IO YMOXIIUBIIO BUHUKHEHHSI PETYISIPHOTO CIOYATKy HAJTUIIKOBOTO, a IO-
TIM JIONATKOBOTO MPOJYKTY, III0 BEJIO JIO PO3KIIAAY TEPBICHUX TPOMaJI Ta CTBOPIOBAJIO MTEPEYMOBH IS MOJITO- i
mpasorenesy [9, c. 217].

Ha Tni mux mporneciB yCBiIOMIIGHHSI BaXKITMBOCTI OE€3TEKH JIFOJMHH 1 CYCIIUILCTBA BiOyBanocs B KOH-
TEKCTI MiTHECEHHS TYXOBHOI KYJIBTYPH, 30KpeMa Mi(oiorii sik ii OCHOBHOTO CKIaaHuKa. BoHa, MpUpoaHO, cTana
OLITBII PO3BUHYTOO, KPUTEPIEM YOTO CTaB MOIMIYK PaIliOHAILHUX BiJIMOBIIEH I0I0 €TI0MNOTIi JItoIel, POCITMHHOTO i
TBapUHHOIO CBITiB, KOCMOCY 1 COLIIaJIbHOTO CBITY. be3neka B IboMy KOHTEKCTI IIOCTAE SIK eIeMEHT Mi(hOJIOT1HHOTO
CBITOITISTY, Mi(hOJIOTIYHOTO Ti3HAHHS i «KOHCTPYIOBaHHS CBITY NIEPBICHOIO JIFOMUHOW. [IpupoiHo, 0 B yMOBaxX
iCHYBaHHS PI3HOBH/IIB IEPBICHUX I'pOoMaJl (MUCIMBCHKHX, 3eMJIEPOOCHKUX, CKOTAPCHKHX TOLIO0) MOJIEI OCMHCIIEH-
Hs Oe3reku Ta Oe3MeYHOro CBITY JCMo BiAPI3HSINCS, BIATBOPIOIOYH Oa)kaHi i 04iKyBaHI CyCIUTbHI MPAKTUKH Y
CTBOPEHMX Ha MiACTaBi MPAKTUYHOMY JOCBiAY Midax i BipyBaHHIX.

Miporo HaKOTIHYEHHS 3HaHb PO MPUPOIHHUN 1 COIIAILHUHN CBITH JIFOIM MTi3HBOTICPBICHOT TPOMaIH JeIai
BKE 3HAYHO MEHIIIE OTOTOXKHIOBAIHM ce0e 3 MPUPOIHUM JTOBKIIUISAM, JIeali OLIbIIE YCBIJOMITIOIOUU CBOIO 3aJICK-
HICTh Bl HammpupoaHux cuil. Lli cunum BOavamucs moOpUMH 1 3IMMH, IO MPOCSKTYBAJIO YSABJICHHS MPO OE3MeKy
1 HeOe3MeKn Ha CBIT coliajbHOrO. JyaliCTHUHICTh «KapTHHU CBITY» 13 PO3IOILIOM Ha CBOIX 1 4yKHX, BiJOME i
HeBizioMe, Oe3reyHe i HeOe3euHe Y CBiIOMOCT] TOTOYaCHUX JItoJIel TIOCTYITOBO Mi(poori3yBanacs, a BiATaK parfi-
oHaizyBanacs. JJoOpuM cuiaM MOKJIOHSUTUCS K IOCTIHHUM 3aXHCHUKAM POAY, TPOMAJIH, TUIEMEHI, a CHIIH, IO iM
MIPOTHUCTOSIIIN, CTapaInCs yMUIOCTUBHTH [9, c. 251].

B ymoBax mocTymoBoro monmitoreHe3y audepeHwialis AiSTIBHOCTI 31 CIeUiaji3ali€o yHIpaBIiHCHKOL
(dyHKIIIT Ta YCKIaJHEHHS COMIadbHO-TIOTECTAPHOI OpTaHi3allii COIiaTbHOTO XKHUTTS MPU3BEIH O BUOKPEMIICHHS
MPOIIAPKY BiiCHKOBUX KEPiBHUKIB, KEPLiB, CYIIIB, SIKi 3A1iCHIOBAIHN KepiBHI (DYHKLIT y CYCHIBCTBI. 3MIHEHHS
1i€1 BIIA/IA Ta IEPETBOPEHHS ii Ha MOCTIHHY (QDYHKIIFO POOHIIO ii IKICHO BIIMIHHOIO BiJI BIIaTHUX IHCTUTYIIIH mepi-
0]y PaHHBOPOIOBOTO CYCIIIBCTBA.

XapakTepHo, 110 TapaHTyBaTH 0E3MEeKy B YMOBaX CTPIMKOTO MafHOBOTO Ta COIIIaJILHOTO PO3IIapyBaHHS
TOrOYaCHOTO CYCILUIBCTBA OPTaHH YIPABIIHHS MEPBICHOTO CYCIUIBCTBA BXKe HE MOIIU. ToMy MOCTYIOBO (hopmy-
BaJIMCS OPTaHU MPOTOJEPKABHOI (& 3rOfOM JIepKaBHOI) BIIAH, IO TMEPSHHSIN Ha ceOe TapaHTyBaHHS Oe3IeKH
JOIEH Y CepeuHi coliyMy Ta Oe3MeKHn caMoro COIliyMy BiJ 30BHINIHIX 3arpo3. [{ikaBo, o y 6arathox Mi3HbO-
MIEPBICHUX CYCHUIBCTBAX BUPOOIISIINCS YSABICHHS MPO BIAAY K PO MOTSHIIIHHO HeOe3MeuHy Ta MaridyHy CHIy i
Ipo Te, 10 ii HOCIi BOJIOAIIOTH KOMILJIEKCOM €KCKITIO3UBHHUX, HAIEKHHUX TUTBKU IM SKOCTEH, 1110 Jal0Th 3MOTY Ipa-
BUJIBHO PO3MOPSHKATUCS TAKOIO BJIAJIOF0, BCTAHOBIIIOBATH KOHTAKTH 3 MIOTOHOIYHUM CBITOM, OO CXUJIMTU HOTO
JI0 CIIPUSAHHS CBITOBI MOLIEHOIYHOMY, CIPUATH CBOEMY CYCHUIBCTBY Ta 3aXHWIIaTH Horo Bin BoporiB. HatomicTb
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MIPOCTOMY HApOJIOBI TaKi SKOCTI HEOCTYIIHI, TOMY, IIOTPAIHBIIH JI0 PYK HEHAJICKHHUX OCi0, Taka BllaJia cama CTa€e
JOKEpeNIoM cepilo3HO1 HeOe3MeKH JIsi KOHKPETHOT CIIJIBHOTH 1 HaBiTh Moxe 3aBaatH it mkoau [30, c. 28]. Taki
VSIBIICHHSI CITPHSITN KOHIICHTPAIIT BIIa Iy B pyKax ONHIET TpyIy JIONEH, MOCTYTOBIM Tiepenadi i1 y CraioK, a TaKoX
— JIeTiTUMaLii YCYHEHHIO BiJ BIIQJAM MPOCTUX YIECHIB rpoManu (pody, IuieMeHi Toulo). BaxiuBo i iHiie — yTBep-
JOKSHHS aMO1BaJICHTHOCTI ITyOJIIYHOT BIIaJM B XOJIi TIONITOTEHE3Y: SIK Cy0’ €KTa MOI0IaHHs HEOS3MEeKH IS COIyMY
Ta BOIHOYAC — K MOTSHIIHHOTO pKepelia HeOe3eK B pasi mepexony 10 pyK HeHAJICKHHUX YICHIB CYCIITBCTBA.

CrpaBXHBOKO PEBOITIOIIETO, 110 YBUPA3HIIIA i TIO3HAYMIIA OCTATOYHHUI PO3PHUB 13 MI3HHOIIEPBICHOIO CTa-
JIi€10 PO3BUTKY CYCIIiNLCTBA, OYJI0 YTBOPEHHS Jep/KABHU. [ BUHMKHEHHS YacTO OCMHCIIOBANIM Yepe3 MPU3MY 3a-
JIOBOJICHHS TIOTpeO B OpraHizallii CIiibHOI rOCMOJAapChKOi AisUTbHOCTI BETMKUX KOJCKTHBIB JIFONCH, aKyMYJISLii
JUTSL IIHOTO 3HAYHUX JIFONCHKHUX Ta MaTepiaJbHUX PECYpPCiB, YIPABIIHHSI HIUMH, a TAKOXK — FAPAHTYBaHHS OC3MEeKH
CYCIUIBCTBA Ta MIPOTHCTOSIHHS 30BHILITHIM BOPOTaM.

BomHouac 1i1s rapaHTyBaHHsI CYCHIUTBEHOT O€3MEeKH AepKaBa BAAETHCS B 0CO01 BKE MEPIINX CBOIX OpraHiB
JI0 TIPUMYCOBOTO PETYIIOBaHHS BIIHOCHH M1 JIFOJIbMH — 3 METOIO MIATPUMaHHs O€3IeKH B CEpelliHi CyCITITLCTBA
Ta yCYHEHHs HAalOUIbII KOH(IIKTHUX BU SBIB Ta CIUIECKIB HACUIBCTBA 1 BOPOXKHEU1 MK KOJMIIHIMU (HOpMAJIbHO
PIBHUMH 4WICHAMU CYCIIUILCTBA [3, C. 26]. AJle, BUCTYIAIOUX TapaHTOM O€3MeKH CYyCIiIbCTBa, TEPI JepKaBHi
YTBOPCHHS BXKE MPATHYJIA BHBHIIUTH CBOIO BIAAY HAJ CYCIJIBCTBOM, IIO TaK CaMO JONABAIO KOJNIi3id B icTOPIi
[IUX YTBOPEHb; NIEPIOU BITHOCHOTO ITiTHECEHHS Ta IICHTpallizallii He3abapoM 3MIHIOBAIKCS PO3IPOOIICHICTIO Ta
3HUKHEHHAM JepxaB [33, c. 34]. Binrak, «aepxasa, 3 01HOTo O0KY, BUCTYIIA€ TapaHTOM O€3IeKH JIIOIUHH, a 3 IpY-
TOTO0 — JDKepelioM HeOe3IeKH /ISl Hel; IpaBo, 3 OJJHOTO OOKY, YPIBHIOE JIFO/IeH, MT030aBIIsIOYH 1X YaCTUHH CBOOOH,
a 3 PyToro — 3axuinae 1o ceodomy tomo» [34, c. 2730; 2, c. 162].

Sxmio criepiry JOTpUMaHHS CTapOAaBHIX PUTyalliB, 3BUYAiB, Ta0y rapaHTyBaJIO 3aXHIICHICTh, CIOKIH i
3a0e3MeuyBaio CTaTUYHY CTIHKICTh OyTTs, a rapaHTOM CTaOUIbHOCTI (Oe3MEeKH) JTIOICHKOTO iCHYBaHHS OyB MpH-
POIHMIA — panioHATLHUH, BIYHHNA, O0KECTBEHHUH MOPSIOK peuei, yKOpIHEHUH y CBIIOMOCTI JaBHBOI JIFOJAUHH, TO
HaJalli eeMeHTOM Oe3IEeYHOro iCHYBaHHS CTa€ AepkaBa. BoHa y peniriiiHo-mMi¢onoriuyHiii cBiIOMOCTI JIOIUHH
TEX CIPHHMAETHCS SIK PE3ybTaT BTPYYaHH HAAIIPUPOIHUX CHI i PO3TIAAETHCS, IPUHANMHI, Ha TIEPIINX IOpax
SIK TI03acoliaNbHe sSBUIIE. BinTak, )KUTTA B MEXaX JICPKABH BUIAECTHCS OC3IEUHUM 1 YHOPSIKOBAHUM, & XKHUTTSI
1032 HEI0 — HEOEe3MEYHNM, Xa0THIHUM, BapBapChKUM. I3 MM CTIOMyYaroTHCS MEpIIi cpoOu JIIOMUHA OCMHUCITUTH
0e3IeuHi YMOBH KUTTS SIK YMOBH, TIO3HAYEHI YiTKO BU3HAYCHUMH MEXaMHU — KOPIOHAMH JICPIKABH, 32 TKUMH TIPO-
CTSTAETHCS TIPOCTIP HEBIIOMOTO, BapBapCTBA Ta Xa0CY.

OTxe, B YABJICHHAX PaHHBOJEPKABHOT JOOM Oe3MeKa acoLilooBaiacs i3 )KUTTIAM y CepeiiHi JepiKaBH,
sKa Ma€ Taky Oe3IeKy rapaHTyBaTH, a MPOCTip Oe3rekn Mae 0OMeKeHe TIONTMUPEHHS, JTIMITOBaHE KOPIOHAMU Jep-
JKaBH, 110 MAIOTh 1 CHMBOJIIYHE 3HAYEHHS — K 00JIaCTh CUMBOJIIYHO (@ HE JIUIIE MOJITHYHO) OKPECIIEHOT OE3MeKH.
Hemapemno Oesrieka B cTapoJaBHIX YSABICHHSAX IMOCTA€ CUMBOJIYHUM BiIMOBITHUKOM-IHBapiaHTOM OOJamITOBa-
HOTO i yHOpSAKOBAHOTO (OPraHi30BaHOT0) MPOCTOPY i3 BIACHUM LIEHTPOM 1 BIAJHUMH «EHEPTisIMU», fKi, 1O-
[IMPIOIOYHCH TIPOCTOPOM JIEPXKABH, HECYTh YIIOPSAKOBAHICTh, MHP 1 Oe3MeKy ii mianaHuM. 3 TakuM NomIMpeHHIM
«IPOCTOPY BIAINY OB’ A3y€ThCS MOMIMPEHHS IPOCTOPY Oe3neku monuau. Hacammepe  Takuid migxif yTUTIOETCS
y TparHeHHS MPaBUTENIB yke nepmux aepxas CrapomaBHBOro CXOIy MEpeTBOPUTH HEYTOPSAKOBAHHM, a TOMY
«ToraHuil», HeOe3NeUYHUI MPOCTip y MPOCTIp YHOPSIKOBaHUH, a TOMY «XOpomuii», O6esneunnii. Haifkpamum (i
HaHOUTBII BIJOMUM Ha CHOTOJIHI) 3aCO00M TAaKOTO YIOPSIKYBaHHS 32 THX YMOB €, 30KpeMa, IHTCHCUBHA TOCIIO-
JapchKo-Oy/iBeNbHa NiIBHICT yike nepiux (apaoHiB Ta HapiB K HEOOXiHA CKJIaJ0Ba CBITOBIOPAIKYBAIbHOL
¢yHskmii mpaurens [5, c. 131132; 35, c. 189].

[Ipote Taka QyHKIIiS Mae MEeBHI MPOCTOPOBI OOMEKEHHS, 1110 3 OYEBUIHUX MPUUYHH 301Tal0ThCS 3 MEKAMHU
(xopoHamMU) AepkaBH. ApXeTun Mex chepu Oe3MeKH — CTiHa, 10, KpiM 3aXuCcHOi (DYHKIIIT, € CUMBOJIOM IIepe-
XOJIy BiJI Xa0Cy JI0 KOCMOCY, YIIOPSIIKOBAHOCTI i O€3MeKu CBITOOYI0BH, OOMEXKESHHIO MiCIlsl O€3MIEYHOTO iICHYBaHHS
JKUBHUX ICTOT, 30KpeMa JIFOMUHH (3BIICH i BiJIOMHI BUCIIB «Mill OyIHHOK — MOsi opTensi»). Binrak, cTiHa 3 4aciB
PaHHBOAEPKABHHUX YTBOPEHB HaOya (PYHKIIIT CBOEPITHOTO MEXaHi3My i CHMBOITY HAIiHHOTO 3aXUCTY, HEIPUCTYTI-
HOCTI, O6e3neku [36, ¢. 70]. ToMy ysSBIEHHS IIONO TPOCTOPY OE3MEeKH IEBHUM YHHOM CUMBOJII3YIOTHCS Y CripoOax
MEIIKAHIIIB PaHHIX Jep)KaB OCTATOYHO BIAAUIUTH TaKUH MPOCTIp BiJ cepu Xaocy, BapBapcTBa un Benukoro Ku-
TalCHKOIO CTIHOO, YU CTIHOI PHUMCBKOTO iMIlepaTtopa ANpiaHa, 4u B iHIIAN CIOCiO MO3HAYMTH CBii Oe3IeuHuid,
SIK BOHM BBa)XKaJli, YHIBEPCYM — HallpukJial, sk Pax Romana (pUMCBbKHii CBIT), 1110 IPOTHUCTOSB CBITOB1 BapBapCcTBa
B YABIICHHSX JIaBHIX PUMJISTH aX JI0 aaiHHA 3axijgHol PuMchkoi imnepii (476 p. H.e.). BiamosigHo, 3arapOHHIBKI
BilfHH, IIO IX BEIU BOJIOJAPI CTAPOJABHIX JEPXKaB, BUIPABIOBYBAIKCS IPArHEHHSIM IOIMUPUTH chepy «Oe3neKH,
CTPaBEITUBOCTI i MUpY» Ha 1HIII TEPUTOPIi, YOMY CIpHsIa CaKpalizallis BiifHH, POTOJIOMIECHHS ii «CBSIIICHHOIO»
CIIPABOIO CTIpaBeIMBHX Bosonapis [35, ¢. 183186].
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3arymeHHa 1O.
CouianbHi Ta rHoceonoriyHi nepeaymoBu popMyBaHHS 6€3MeKoBOro ANCKYpPCY B iCTOPii NONiTMKO-NpaBoBOi AYMKU

OTxe, SIKIIO B JOACPKaBHY J00Y JIFOMU BiIdyBaiu cede B Oe3Melli TIIbKH B €THOCTI 3 IPUPOJIOI0, OCKIhb-
KH <OKWIH 33 TIPUPOAOIO» W PO3BUBAJIM CBil Cy0 €KTUBHHM PO3yM B rapMOHIi 3 00’ €KTUBHOIO peaibHicTiO [37,
¢. 4052], To BiJl BAHUKHEHHS MIEPINHX JiepKaB QyHKIIIT rapaHTa 0e3MeKn CyCIiIbCTBA Ta KOYKHOT JTIOMUHA BUKOHYE
nepkaBa. BoHa 0cTaTOYHO CTa€ OCHOBHOKO IHCTAHITIEIO0 TAPAHTYBAHHS KOJICKTHBHOI OC3MIEKHU COIIIYMY.

VY Mexax JIepikaBH, 30KpeMa i3 BAHUKHEHHSIM MHCEMHOCTI, BXe Ha SKICHO HOBOMY PiBHI IIEpEOCMHUCITIO-
I0ThCS MPOOJIEMU rapaHTyBaHHs Oe3IeKy 1HAMBIA, CYCIIIbCTBA, a 3TOAOM 1 JepxkaBH. Lle BinOyBaeTbcs B paMKax
iCTOPIi TOJITHKO-TIPABOBUX yUY€Hb, 110 3apODKYIOThCS 1 PO3BUBAIOTHCS B IHTENEKTyalbHIN Tpamuiii Crapomas-
Hporo CBiTy — cmouarky B kpaiHax CrapomaBHboro Cxopy, a MOTiM — B aHTHYHHUX JAepkaBax Ipeuii Ta Pumy.
[IpoTte comianbHi Ta THOCEOJOTIYHI MEPEAYMOBH TaKOTO PO3BHTKY 3’ SIBUIIHCS B YMOBaX IEPBICHOTO CYCIIJILCTBA,
110 CTajJ0 3aKOHOMIpHUM mIabieM (popMyBaHHS O€3MEKOBOTO AUCKYPCY B IHTENEKTYalbHINA CTAIIINHI MOJITHKO-
MPaBOBOi TYMKH CBITOBOT IIMBLJTi3aIlii.

BucnoBku. besneka crana anb(oro i oMeroro >KUTTS NEPBICHOTO CYCIUILCTBA 1 HABITH HEOAMIHHOIO YMO-
BOIO HOT0 BM)KMBAHHS HA HAWJIABHIIIAX CTAJisX PO3BUTKY. be3NeKkoBi MUTaHHS BiJirpaBajii KIFOUYOBY POJIb Y IO-
IIyKax ONTUMAJIbHUX CII0CO01B BUXKUBAHHS JIFOJICHKOTO CYCIUIBCTBA BiJl I0YaTKIB PAHHBOIIEPBICHOTO CYCITiILCTBA
Ta B COLIOKYJIBTYPHIN OpraHi3allii mepBicHOT rpoMain, YIOPSAKYBaHHI i cTabimizanii cycniapHuX BigHocHH. [1po-
HU3YIOUU Oe3 MepeOUThIICHHS BECh IIMKII JKUTTS KOXKHOT IMEPBICHOI TPOMAJIH, & 3 YaCOM — KOXKHOTO POy, IUIEMEHI,
MparHeHHs 10 CTaOLIBHOTO i Oe3MeYHOro iCHyBaHHS OyJIO BiIIPaBHOIO TOYKOKO COIIaJhbHOTO KOHCTPYHOBAHHS
JFOJIBMH JTOBKOJIMIITHEOT PEaNbHOCTI, il MEPEeTBOPEHHS Ha 3acajiax MepeadadyBaHOCTi, IPOTHO30BAHOCTI, JOCTATKY
i xomdopty. Binrak, MoxHa 3 TIEBHUMH 3aCTEPEKEHHIMHU, CTBEPKYBATH MPO ()EHOMEH MEpBICHOT Oe3MeKH sK
MEPIIONOYaTKOBO1 (HOPMU 3aKpIIUIEHHS JOCBily B3a€MOMIi JIIOAMHU 13 JHOBKULIAM (IPUPOAHUM Ta COLiaJIbHUM
cepenoBuiiem). besneka crana npupoIHUM, COIIaIbHUM Ta HaBiTh HAJICOIIAEHAM (KOCMIYHIM) )EHOMEHOM, 1110
ysIBIISJIacA TaKoIo, 110 OAHOYACHO (PYHKIIOHY€ Ha BCIX O3HAYCHUX IA0sAX OyTTs JOAMHU (aJKe BCl BOHH TiCHO
OB’ SI3YBAJIUCSA Y CBIZIOMOCTI JIFOZICH B €IMHE IIiJIE).

I'HOCeonoOriYHMMH TIepeTyMOBaMHU 0E3IEKOBOTO TUCKYpPCY OyiH Mepexia BiJ MPeaMeTHO-KOHKPETHOTO
JI0 aOCTPaKTHOTO MUCIICHHS, (POPMYBaHHsI TIEpIINX aOCTPAKTHUX JIOTIYHUX «IIPAKATETOPii», SKi y3arabHIOBAIH
JKUTTEBHU TOCBIJ JIOJMHU MIONO Cepr 0aKaHOTO, HANCIKHOTO i Oe3MEYHOr0, OCMUCIICHHS TIpoOieMu Oe3neKu
SIK YHIBEpCaJIbHOT JIJISl PUPOTHOTO, COIIAILHOTO Ta HAANPUPOTHOTO (ITOTOWOIYHOTO) CBITIB Y CTPYKTYpi MidoIto-
TiYHOTO MUCIICHHS.

be3ymMoBHO, IiTiCHOT KOHIIEIIiT Oe3MeKH B YMOBaX MEPBICHOTO CYCITIbCTBA, HABITH HA CTaJlii HOTO poO3-
KJIay Ta Mepexoay IO Jep>KaBHOI (popMu opraHi3amii COiaTbHOTO XKHUTTS, HE OYJ0 OINpanboBaHO, IO 3HAYHOIO
MIPOIO0 CTPUMYBAJIOCS JTOTIMCEMHOIO CTAJIIEI0 PO3BUTKY CYCIIUILCTBA Ta HEOCTATHIM piBHEM JudepeHiiarii mo-
HATIHHOTO PsY, IO YMOXKIJIMBIIOBAB KOHIIETITYalli3aIlifo 0€3MeKOBOTO IUCKYPCY, IKUH BUKPUCTATi30BYBABCS BXKE
TTCIISt BHHUKHEHHS TIEPIINX MOJITHKO-TIPABOBUX YUeHb Y nepxkaBax CtapomaBHBOT0 CXOIy.
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Maxcum I puwiyk,

acnipanm Kagedpu meopii ma icmopii
Oeporcasu i npasa 3axioHoyKpaincbKko2o Hayio-
HATIbHO20 YHIGEPCUMENtY

MOJIITUKA YKPAIHU Y C®EPI 3AIIOBITAHHS
1 IOJOJIAHHA KOPYIIIII: MPOBJEMHI
ACHHEKTHU TA ITIEPCIIEKTUBU YAOCKOHAJIEHHSA

Ilposedeno Haykoso-meopemuunull ananiz YuHHOL norimuku Ykpaincokoi oepoicasu y cgepi 3anobieanns ma
nooonanus kopynyii. Buokpemneno kpumepii epexmuenocmi 0epicagrol aHMuKOPynYiuHoi nOAIMuKY, 00 KUX Hajle-
JHCUMB SKICMb HOPMAMUSHO-NPABOBOL 6a3U, 8I0N0GIOANILHICIL NOCAOOBUX OCID OPeaHie 0epIcaHOl 81a0U 3a NPULHSIM-
msl piuienb, NOCAIO0BHICIMb MA CUCMEMHICMb AHMUKOPYNYIUHUX 3aX00i6 8 OP2AHAX OEePICABHOL 61a0U Ma MICYe6020
camospsoysanns. [Ipoananizosano YunHUKY, WO CIMUMYTIOIOMb ICHY8AHHS KOpYnYii 6 YKpaini ma oxapaxmepuzoeano
MOJACTUGI CROCOOU IXHbOCO YCYHEHHS. 3 Memow UKOHauHs YKpainow e3smux Ha cebe ¢ Y200i npo Acoyiayio 3 €C
30008 '13aHb U000 NPOBEOEHHS eheKMUBHOI AHMUKOPYNYITIHOT NONIMUKY 0OTPYHMOBAHO HEOOXIOHICIb 6NPOBAONCEHHS
V HAYIOHAIbHE 3aKOHO0A8CMB0 NON0dNCeHb Anmukopynyitinoi cmpameeii Ha 2020-2024 p.

Knrouoei cnosa: xopynyis, anmukopynyitina noiimuKa, aHmukopynyiiiHa cmpamezisi, 3acoou npomuoii Kopyn-
yii, Mmexauizm npomuoii Kopynyii.

Tpuwyxk M.

Ilonumuka Yxkpaunot 6 cghepe npedynpexcoeHus u npeoodoieHus Koppynyuu: npooiemHbvle AcneKmovl U
nepcneKmuebl coBePUIeHCMEO8AHUS

IIposeden nayuno-meopemuieckuli ananu3s 0eticmayiowell ROIUMUKY YKpauHcko2o 20cyoapcmed 6 cpepe npeo-
omepaujenus u npeodosenus Koppynyuu. Beioenenst Kpumepuu sghgekmusnocmu 20Cy0apcmeenHol AHmuKoppyRYUuoH-
HOU NOIUMUKU, K KOMOPBIM OMMHECEHbL KaYeCmE0 HOPMAMUBHO-NPABOEOU OA3bl, OMEEMCMBEEHHOCHb OONINCHOCHIHBIX IUY
0p2an08 20Cy0apcmeeHHON 61aCmU 3a RPUHAMUE PeuteHUl, NOCI1e008amMeNlbHOCHb U CUCIEMHOCHb AHMUKOPPYRYUOHHBIX
Meponpuamull 8 0peanax 20cyOapCmeeHHoll 61acmu U Mecmnozo camoynpasienus. Ilpoananusuposansi akmopul,
CIMUMYIUpYIoOwue Cywecmeosanue KOppynyuu 8 Ykpautre u oxapakmepuzoeansl 603MONCHbIE CHOCODbL UX YCIMPAHEHUs.
C yenvro gvinonnenus Ypaurnou e3amoeix va ceds 6 Coenawenuu 06 accoyuayuu ¢ EC 0b6s3amenscms no nposedeHuro
appexmueHol AaHMUKOPPYNYUOHHOU ROTUMUKYU, 0DOCHOBAHA HEOOX0OUMOCMb 8HEOPEHUs 8 HAUUOHAbHOE 3AKOHOOd-
menbcmeo nonodxicerutlt Anmuxoppynyuonnot cmpamezuu va 2020-2024 2.

Kniouegwie cnosa: xoppynyus, aHmukoppynyuoHHAs. NOTUMUKA, AHMUKOPPYRYUOHHAS CIMpamezus, cpeocmed
NPOMUBOOECMBUST KOPPYNYUU, MEXAHUIM NPOMUBOOEUCMBUS KOPPYNYUU.

Gryshchuk M.

Policy of Ukraine in the sphere of prevention and combating corruption: challenges and prospects for
improvement aspects

The article provides a scientific and theoretical analysis of the current policy of the Ukrainian state in the
field of preventing and overcoming corruption. The criteria of efficiency of the state anti-corruption policy are singled
out, which include the quality of the legal framework, the responsibility of officials of public authorities for decision-
making, the consistency and systemic nature of anti-corruption measures in public authorities and local governments.
Factors that stimulate the existence of corruption in Ukraine are analyzed, including: organizational, manifested in the
absence of clear regulation of officials, interaction of state apparatus and business entities, economic, characterized by
weak market relations, and unlimited influence of public administration on formation of economic relations, political,
manifested in the absence of political will, legal factors characterized by insufficient development of legislation on
corruption, administrative factors manifested in the well-established system of personnel selection, which is manifested in
the filling of vacancies through acquaintance, the lack of mechanisms to prevent the recruitment and career advancement
of leaders and members of criminal groups, the lack of individual employees who will supervise and control such
employees and described possible ways to eliminate them. In order to fulfill Ukraine s obligations under the Association
Agreement with the EU to conduct an effective anti-corruption policy, the need to implement the provisions of the Anti-
Corruption Strategy for 2020-2024, among which the introduction of a single unified system of collection, generalization
and visualization of statistical information on the results of the National Agency, the National Anti-Corruption Bureau of
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Ukraine, the State Bureau of Investigation, the National Agency of Ukraine for Detection, Investigation and Management
of Assets Obtained from Corruption and Other Crimes, the National Police, Prosecutors, Courts and Other Government
Bodies, investigation and consideration of cases (proceedings) on corruption and corruption-related offenses, as well
as on the management of assets derived from corruption and other crimes is justified.

Keywords: corruption, anti-corruption policy, anti-corruption strategy, anti-corruption tools, anti-corruption
mechanism.

IocTranoBka npo6iaemu. [liaxnucasimm Yroay npo acouianito i3 €Bponeiicbkum Corozom, Ykpaina B3siia
Ha cebe 3000B’s3aHHS, cepell IKHX OCHOBHE Miclle mocifae 6opoteda i3 kopymiiero. [le mepmr 3a Bce 00yMoB-
JICHO MacIITabaMu Ta 0COOJIMBUM HETaTWBHUM BILUTUBOM I[OTO COI[IaIbHOTO-IIPABOBOTO SIBUIIA HA IHTETPAILIEO
VYkpainu y €BporieiichbKe CIiBTOBAPHUCTBO, PO3BUTKOM €IMHOTO PHHKY, IHO3€MHOTO 1HBECTYBaHHS, MiATPUMAHHS
MPUHIIMIIB BOJCBUABICHHS Ta JAeMOKparii. [lofonanHs HEraTHBHOTO BIUIUBY Ta HACIIAKIB KOPYIIHHUX IisHb
€ omHUM i3 mpioputetiB Crparerii cTanoro po3BUTKY «Ykpaina — 2020», sKy Ipe3eHTYBaB NMPE3UICHT YKpaiHH
I1. ITopowenko y 2014 p. Y crparerii nependadeHo 3arpoBaIKeHHS aHTUKOPYILIHHOT peopMH — SIK KITFOYOBOTO
THCTPYMEHTY Ha IUIAXY MOOYIOBY IEMOKPATHYHOI YKPaiHCHKOI IepKaBH Ta peaisailii Ji€Bo1 HaI[lOHATBHOT aHTH-
KOPYILIHHOT NOMITUKY SIK CKJIaI0BOI 3arajibHOAEP>KaBHOTO KypCy Ha HaOyTTs BIAMOBIHOCTI KPUTEPISIM HA BCTYII
1o €pporericekoro Coro3y, MpUHIKIAM €BPONEHCHKOTO aJIMIHICTPaTUBHOTO mpocTtopy [2, ¢. 111].

AHaJi3 ocTaHHixX aociaikens i myosikanii. Jep>xaBHa momiTuka y cdepi 3an00iraHHs Ta MoIoJaHHS
KOPYIIIIiT JTOCHI/KEHA Y TIpallsiX HalllOHAJbHHUX Ta 3apyOiKHUX yueHHX, 30kpeMa A. Hopaka, O. Koznoga, C. Kot-
kina, C. Konenka, [[. Tpaiicmana Ta iHIIHX.

MeTa cratTi nonsirae y 3JiiiCHEHH1 3araJJbHOTO aHaJi3y JIepP>KaBHOT aHTHKOPYIIIIHHOT MMOJIITUKN YKpaiHH,
BUOKPEMJICHHI Ta JOCIHIPKEHH1 KpUTEpiiB €PEeKTUBHOCT] HAlllOHAIBHOI NOMITUKH Y cepi 3amobiranHs Ta mojao-
JIaHHSI KOPYIIIii Ta MPOMO3HUIIii YI0CKOHAJICHHS TOJITHYHUX MEXaHi3MiB OOpOTHOM 3 KOPYIIITIETO.

BukJiax 0CHOBHOr0 Martepiajly qociaxeHHsl. YkpaiHa nepeOyBae Ha etari (opMyBaHHS HOBOTO OCO-
OIMBOTO BUIY JCPKaBHOT MOJIITHKU — MOJITHKY y cdepi 3amobiraHHs 1 MoJ0NaHHs Kopymiii. B3sBmm no yBaru
3araJibHe BU3HAYEHHS MOJIITUKHM, BBAXKAEMO 32 HEOOX1IHE BUOKPEMUTH MOHATTS MOJITUKH Y cdepi 3anodiraHHs
1 TIOIOJIAaHHS KOPYIIIIi, i SIKAM CIIiJI PO3YMITH CUCTEMY ITOJITUKO-TIPAaBOBHUX BIJTHOCHH, MPABOBHUX HOPM, ijei,
MOMISAIB, IO Peali3yloThCsl B IPUHIIMIIAX, HapsMKax, popMax Ta crnocodax MisIbHOCTI ii Cy0’ €KTIB y pamkax
AHTUKOPYIIIHHOT JISUTBHOCTI B OpraHax JIepyKaBHOI Bl Ta MICIICBOTO CAMOBPSITyBaHHSI.

Ioromxyemocs 3 O. Ko3noum, 110 oriHIOBaHHA €(EKTUBHOCTI SIK 3aKOHO/IaBCTBA, TaK 1 AeP:KaBHOI MO-
TMTUKHA y cepi 3armodiraHHs 1 MoIoIaHHs KOPYIIIl Mae 0a3yBaTHCh Ha aHAITi31 OKPEeMUX KPUTEPIiB €(PEeKTHBHOCTI.
Jlo HUX HAyKOBEIb BiJIHOCUTH:

— SAKICTh Ta IUIICHICTh HOPMATUBHO-IIPABOBOTO PETYIIOBAHHS, BiJICYTHICTh 3aKOHOJABUOI KOJI3i1 y 3aKo-
HOJIaBUMX aKTaX, MPUUHATHX 3 METOI 3a0e3neycHHs (QyHKIIOHYBaHHs OpPTaHiB JICpPXKAaBHOI BIaIU Ta MICIIEBOTO
CaMOBPSTyBaHHS;

— BIJNIOBiJAJIbHICTh OPTaHiB JepaBHOI BJau 3a MPUUHATTS Ta €PEeKTUBHICTh (DYHKLIOHYBaHHS HOpMa-
THUBHO-TIPABOBUX aKTiB;

— TOCTIIOBHICTh T CUCTEMHICTD y JiSUIbHOCTI OpraHiB JepXaBHOI BJIaJH Ta MICLIEBOTO CaMOBPSIyBaHH:
y cdepi 3anobiranHs 1 mogoiaanHs kopymii [3, c. 8].

BaxmuBO HATOJIOCUTH, IO NOMIMPEHH KOPYIIIIiT € HACIIKOM BUKPUBJICHHS 3aKOHOABYO Je(hiHIHOBAHUX
¢dbopM, MPUHIIAIIIB, METOJIIB, MEXaHI3MIB y cdepi JepkaBHOTO yrpaBiiHHA. [IpaBOBUM HACTIIKOM KOPYIIiIHHOT
JSUTBHOCTI € 3HMKECHHS PIBHS 3aXMIIEHOCTI OCHOBOIOJIOXKHUX IIpaB 1 CBOOOJ JIOAMHU Ta rpoMajisiHuHa, (par-
MEHTaIlis Aep>kaBHOT noiTuku. Came ToMy y mpolieci popMyBaHHS Ta peaiisallil JepKaBHOI MOJITHKH y cdepi
3armo0iraHHs 1 NOJ0IaHHs KOPYIIIii 0COOJMBE MiCII€ BiABOAUTHCS BUSHAYCHHIO TAKTUKH Ta CTPATETii 31HCHEHHS
AHTUKOPYMIIHHOT TisUTbHOCTI. OCHOBHOIO 3/T1HCHEHHSI 3a3HAYCHOT IMOJIITUKY € KOMIUIEKC 3aXO0liB, 110 OXOIUTIOE 5K
MPUKUHATTS MaKeTa HOPMAaTUBHO-IPABOBHUX aKTiB y cdepi MPpOTHIiT KOPYIILii, TaK 1 pO3MOBCIOKEHHS iHpopMarii
PO KOPYIIIi0, MPUYMHY i1 BHHUKHEHHS Ta TIOMHUPEHHS, 3aCa/IH TIOTIEPEPKEHHSI Ta MPOTHIIT, IO CpUsSTHME POp-
MYBaHHIO aHTHKOPYTLIAHOI CBIJOMOCTI B CYCH1JIbCTBI.

[Tpouec HaIiOHATBHOTO IEPKABOTBOPCHHS Ta CTAHOBJICHHS YKpaiHM SIK HE3aJCKHOI, JEMOKpPaTHIHOI,
COLIaJIbHOI, MTPABOBO IeP)KaBU € BUCXIIHUM Ta MPOXOAUTH MEBHI €TalH, 10 SKUX BIAHOCUMO po30yIOBY €KOHO-
MIYHO1, COIIaIbHOT, MTOJIITHYHOT CUCTEMH, XapaKTEPHUMHU O3HAKAMH SKHX € 3arPO3H TMOJITHYHOTO MPOTUCTOSHHS
Ha ycix piBH#X [3, c. 11]. BogHouac BiTYM3HSIHA JOKTPUHA BUOKPEMIIIOE JEKiNbKa TPyl Oe3rmocepenHix NpUIrH
KOPYTIii Ta CHCTEMHUX BHUKJIHKIB PO3BUTKY CHCTEMH JEp>KaBHOTO ynpaBiiHHs. Y HaykoBux mparpix C. Konenko
3ayBax<ye, 110 OCHOBHOIO MPUYMHOIO KOPYILIii € HEAOCTAaTHRO e()eKTUBHA JisUIbHICTH OPTaHiB YIpaBiHH:, (iHAH-
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COBa KpH3a Ta HeCTaOIbHICTh, HEMOCTATHIN BiIOMYMIA KOHTPOIb, BIICYTHICTh HAJIS)KHOT CUCTEMH MPUTATHEHHS
JI0 BIAMOBIAAIBHOCTI 3a KOPYIMILIHHI IiSHHS, IO MOXYTh CIPOBOKYBAaTH KOPYMLIHHY MOBEAIHKY, JIETKOBAXKHICTb,
HAIBHICTb, JTa0UTBHICTh (HECTIHKICTh) [4, ¢. 5]. 3 iHImOro 60Ky, M. MenbHUK BBaxae, mo (HpakTopaMu BHHUKHEHHS
KOPYIILIii € SBUILA, IPOLECH, 1HII YMHHUKH, Kl 301ACHIOIOTH OyIb-IKUNA JeTepMIHAHTHUN BIUTUB Ha KOPYIILIIIO,
00YMOBITIOIOUH KOPYTIIIIO SIK SBUIIIE Ta MOPOUKYIOUH ii KOHKPETHI BUsABH [5, ¢. 16]. OkpiM TOTO, HAayKOBEIh 3a-
YBaXYE, [0 HEAOUAKUI BILTUB HA TIOIHUT KOPYIIIAHOI MisSUTFHOCTI Ma€e TakK 3BaHa «4epray, 0 BUHUKAE Y HACHTIJIOK
3pOCTaHHS IIOMUTY Ha IMOCIYTH CPepH CyCITLHOTO 00CITyrOBYBaHHSI, IKUH ITEPEBUIIY€ 3pOCTAHHS TIPOTIO3UIIiT Ha
Hux. KepyBaHHS 4eproro Moxe 311HCHIOBATHCS JIETAIbHUM UM HEJeTalIbHUM (4Yepe3 xabapi) nuisixoM [5, c. 16].

[MinTpumyemo nmo3wutiiro C. KoTkiHa, KOTpHii OCHOBHUM YWHHHKOM iICHYBaHHS KOPYIIIIil BBOKAE MIO3UTHB-
HE TPOMAJICHKE CTABJICHHS IO TAKOTO IHCTUTYTY. AJKE CY9aCHHUN IPOMAJITHIH YacTO HE YSBIISE 3IiHCHEHHS Oy/Ib-
K01 JSUTBHOCTI Oe3 MiAKYITy, a OT)Ke, He YMHHTH Jii y cdepi 3amodiraHHs Ta mogonanHs kopymiii. OcoOmuBo
YITKO CXBaJICHHS KOPYMLIHHOI JisSIbHOCTI BiIOYBA€ThCS Y CEKTOP1 MPUBATHOTO MiATNIPUEMHUIITBA, a/IKe ITepeBaXk-
Ha OUTBIIICTh CY0’€KTIB, IO 3MIACHIOIOTH MiMPUEMHHIIBKY MisJIbHICTD, CXWIIbHI TUTATHTH JOJATKOBI KOIITH UM
3IWCHIOBATY 1HIII PIBHO3HAYHI JIii, SKIIIO BiJl HUX I[OTO BUMAraroTh [6, c. 325].

Oxkpema KaTeropist BACHUX JI0 IPUYHH BUHUKHEHHS Ta ICHYBaHHS KOPYIIIIHHOT IsSUTBHOCTI B YKpaiHi Bij-
HOCHTS i pajsTHChKe MUHYJE. AJKE caMe Y paJssHChbKHIA TIepiofl CYTTEBO PO3PICCsI BENUYC3HUH arapar KOHTPOIO
32 BUPOOHHUIITBOM 1 PO3IIOJIIIOM, TIONTMPUIIACH TIHhOBA EKOHOMIKa, XapaKTepHa JUIsS TUIaHOBO1T cucTeMu. CyTTEBUM
KpUTEpieEM 3pOCTaHHA KOPYILIHHOI CKJIa10BOi Oyia BiIMOBa BiJl MPOBEACHHS JIOCTpALii B MpJiieci oOya0BH He-
3alIe)KHOT IepykaBh YkpaiHa. TakuM 9MHOM, KOJIHMITHI YWICHH KOMYHICTUYHOT apTii 3aliMaid yIPaBIiHCHKI TOCaH
B YPSAAOBUX CTPYKTYPaX HOBOI HE3AJIEKHOI IEPIKaBH, IO MPUBEIIO IO CTBOPEHHS CIIPUATIUBUX YMOB IS TIEpe-
PO3TO/IITY BIACHOCTI 1 IEpETBOPEHHS BJIa U Ha JuKepelo 30aradeHHs. [locanoBi 0codu He3aneHoi YKpaiHChKOT
JIep>KaBH, SIK 1 B palTHCHKHU MEPioJ], OTPUMAIH MPaBO KOHTPOIIO 32 PO3MOALIOM — TErep YK€ He MPOMYKIIii Ta
MJIBTOBHX IYTIBOK, a TOCTYIY J0 Y4acTi B IPUBATHU3aIlii, BUTITHUX JEPKaBHUX 3aMOBJICHb Ta KPEIUTIB [7].

Ha nymky M. Kamnuka i €. HeBMep>KUIIBKOTO, OCHOBHHUMH CTUMYNIATOPAMH KOPYIIIHHOT AiSNIBHOCTI €
3aJIUIIKK CTapOi KOMaHIHO-aIMIHICTPATHBHOT CUCTEMH K HaJMIipHO BEJIMKOTO YIPaBIIIHCHKOTO armapary 3 HeoO-
IPYHTOBAHO MIMPOKUMH MTOBHOBaXEHHSIMH, 30KpEMa PO3MOPSII0-I03BIIIBHOTO 3MICTY, Ta MEPEBaKAHHS B HHOMY,
MepeyciM 3a paxyHOK KepiBHHX IOCaJ, CIIy>KOOBIIIB CTapoi TeHepallii 3 KOHCEPBAaTUBHOKO IICUXOJIOTIE0, SKi HE
CIPUIMAIOTh MTOTPEOU JEMOKPAaTUYHHUX TIEPETBOPEHS [§, ¢. 62].

3 aHaizy 3apyOiKHOI JIOKTPHUHU NP0 NMPUYNHN BUHUKHEHHS KOPYIIIii Ta HACHIAKY ii iCHyBaHHS BUILIHU-
Bae, 110 KOPYMLiiiHA AisJIBHICTh YacTO € KyJAbTYPHOIO CIIAJIIMHOI0 KpaiH, m1o po3BuBatoThed. Tak, Jl. Tpaiicman
HATrOJIOIIYE, MO0 iICHY€E YiTKa 3aKOHOMIPHICTh MiXK PiBHEM KOPYIIIii Y KOHKPETHIH JepkaBi Ta PO3BUTKOM PHUHKO-
BO1 €KOHOMIKH, BIJIbHOTO BOJIEBUSIBJICHHS, HE3aJIEXKHOCTI 3ac00iB MacoBoi iHdopmarii Ta inme. Tak, y kpainax,
€KOHOMIKa KX 3aJIC)KHUTh BiJ €KCIIOPTY IMAJIMBa, CAPOBUHH CIIOCTEPITa€ThCs 3HAYHO BHIIUHA PIBEHD KOPYITIIHHOT
JUSITBHOCTI, HIXK B €EKOHOMIYHO CTabUIbHUX JiepkaBax [9, c. 405].

Y MaJopOo3BHHEHUX JIepKaBaxX KOPYIIIiHI IISTHHS 4acTO CIIPUYHHEH] TOJIepyBaHHSAM HACCIICHHSIM CIUIATH
HEBEJIUKHUX CyM 3a HaJlaHHS o(iuiiHuX MOCIyT (HanmpuKiIaj A03BOJIB, JILEH31H, TEXHIYHOT JOKyMEeHTalii Ta iH.).
[Ipore, anamni3zyoun HACTPOi HACETICHHS, CXMIIFHOTO JI0 HABEICHUX [Iili, 3a3HAYNMO, 0 [IEPEBa’KHO BOHH HE OTPH-
MYIOTB ITyOIIYHOTO CXBAJICHHS, 8 CIIPUHAMAIOTh TaKi JIsTHHS K MOMASKY 32 BUKOHAHHS CIY>KOOBISIMU CBO€T pOOOTH,
SK TofapyHkH. [IpoTe KoiM HaBeAeHI Jii MePEeBUIIYIOTh MEXI TPaAHUIIHHOT TOCTHHHOCTI, 1 BUKJIMKAE 3aHETIO-
KOEHHSI, OCKUIBKH CTIOTBOPIOETHCS TTKaA JIIOJACHKUX MIHHOCTEH Ta CollianbHUX Tpajaumiii [§, ¢. 12—13].

[cHyIOTH iHII YMCTICHHI TIOAPA3HUKH, 110 3yMOBIIOIOTh MOIIUPEHHS KOPYMIIHHOT AisUTHHOCTI B KpaiHi i
HU3bKY e(heKTUBHICTH 3ax0/iB mpoTuii. [Ipote, Ha nymky O. Kanbmana, € oguH (akrop, 1110 BUCTYIIA€ KaTajizaTo-
POM JIJIsl IHIIMX YMHHHUKIB, 1I€ BIZICYTHICTB )KOPCTKOTO COIIaIbHO-TIPABOBOTO KOHTPOITIO 32 JiSUTBHICTIO MTOCAT0BUX
0ci0 Ta IXHBOIO BiJINOBIIANBHICTIO B yMOBaX JIEMOKpaTH3allii CyCHiIBHOTO KUTTS 1 Mepexony A0 PUHKOBUX Bij-
HocwH [10, c. 149].

[MizcymoByr0o4H, MO)KEMO BUOKPEMHTH TIEPEIiK OCHOBHUX IPUYUH BUHUKHCHHS KOPYIIIIi B CHCTEMI Op-
raHiB ynpasimiHHs. [lepiry rpyiy YHHHHKIB iCHYBaHHS KOpYTIIii B YKpaiHi BBaKaeMO 3a JIONUIbHE KIIacH(iKyBaTH
SIK OpraHi3alliiiHy, 110 BUSBISETbCA Y BIACYTHOCTI YiTKOI peniaMeHTauii AisNTIbHOCTI OCaJOBUX 0OCi0, B3aeMoAil
JIEpKABHOTO arapaTy Ta cy0’ €KTiB MiAMPHEMHUIITBA, BHACIIIOK YOT0 HAaJaro/KeHOi Koorepailii cy0’ eKTiB Biaj-
HUX TIOBHOB)KCHB 13 MiIIPUEMIIIMH 110 BUXOJMUTH 32 MEXI IIPABOBOTO OIS,

Hpyry Tpymy BapTo Kiacu(iKyBaTH sIK EKOHOMIYHY, III0 XapaKTePU3YEThCS CIAOKUM PO3BUTKOM PUHKOBUX
BiJTHOCHH, T2 HCOOMEXEHUM BILUTUBOM arapaty Jep >KaBHOTO yIPaBIiHHA HA (OpMyBaHHS €KOHOMIYHUX BiITHOCHH.
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Jlo TpeThoi IpyNy YNHHUKIB PO3BUTKY KOPYIIIIiT 3apaX0ByEMO BiJICYTHICTh MOJIITHYHOT BOJIi, aJKE PO3BH-
TOK HAI[IOHAJFHOI MOJITUYHOI CUCTEMH TiCHO MOB)sI3aHHI 3 OOPOTHOOI0 MapTiil 32 CTBOPEHHS 3aKPHUTOI CUCTEMU
YIPaBJIiHHSA, 110 MEXKYE 3 BUCOKOI KOPYIIIIHHOIO CKIIaI0BOIO.

UerBepTy TpyIy, Ha HAII IOV, CTAHOBIATH MMPABOBI YMHHHKH, IO XapaKTEPU3YIOThCS HEIOCTATHHOIO
PO3pOOKOO 3aKOHOIABCTBA MI0JI0 TUTAHb MPUTATHEHHS JI0 BiIMOBIIATBHOCTI 32 KOPYIIIHHI JTisTHHS.

Jo n’atoi rpynu Hanexarb ynpaBiIiHCbKI YMHHUKH — HaJlaroJKeHa cucTeMa Big0opy KajapiB, 110 BUSBIIS-
€ThCsI Y 3aMilllEHH]I BAKAHTHHUX T0CA]l Yepe3 3HAHOMCTBO, BIZICYTHOCTI MEXaHi3MiB YHEMOXKITUBIICHHS IPUHHATTS
Ha JiepKaBHY CIIy»KOy Ta Kap’€pHOTO 3pOCTAaHHS JiAEPiB 1 WIEHIB 3I0YMHHUX YIPYNOBaHb, BiICYTHICTh OKPEMHUX
MIPAIiBHUKIB, K1 3[IHCHIOBATUMYTh HAIJISA Ta KOHTPOJIb 332 TAKUMH CITY>KOOBIISIMU.

3HavHa KUIbKICTh 3000B’43aHb YKpainu y cdepi 3amobiranHsa Ta IpOTHUIIl KOPYILii Ta TocTpa HeoOXi-
HICTh peOPMYBaHHS CUCTEMH JIEPKABHOTO YIPABIIHHS BUHHUKIIA B PE3YJIbTATI MiTHUCAHHSA YToau mpo Acorria-
1if0, 3 OJHOTO OOKY, Mik YKpaiHOI0, a 3 iHIOoro — €BpornelicbkuM Cor30M, €BPOIEHCHKUM CITIBTOBAPUCTBOM 3
aTOMHOT eHeprii 1 IXHIMHU JIep)KaBaMHU-YWICHAMH.

Tak, Ha YkpaiHy MoKkJIaganuch 3000B’13aHHS 31 CTBOPEHHS Ta 3a0e3MeUeHHs HaJIe)KHOTO (PYHKIIOHYBaHHS
HarmionanpHOTO aHTHKOPYIITiiiHOTO Otopo Ykpainu i CremianizoBaHoT aHTHKOPYTIIIHHOT TPOKYpaTypH; CTBOPEH-
Hs1 HalioHanbHOTO areHTCTBa 3 MHUTAHb 3amo0iraHHs KOPYIIi Ta 3almpOBaPKCHHS CHCTEMH €IEKTPOHHOTO Jie-
KIIapyBaHHS JJIs1 IyOJIYHUX CITY>KOOBIIIB; CTBOpeHHsI HallioHa IhbHOTO areHTCTBa YKpaiHH 3 NMUTaHb BHUSBICHHS,
PO3IIYKY Ta YIPaBIiHHSI aKTUBAMU, OICPKAHUMH BiJl KOPYMIIIHAX Ta IHIIUX 3JOYUHIB, YIOCKOHAJICHHS 3aKOHO-
JTABCTBA PO PO3IIYK Ta KOH(DICKAIiI0 aKTHBIB, 3100yTHX 3JIOYNHHHUM IUISXOM; yIOCKOHAJICHHS 3aKOHOJIABCTBA
10710 TPO30POCTi (hiHAHCYBaHHSA MONITHUHUX MapTiii [11]. BapTo Haromocuty, mo HaBeneH1 30008’ 13aHHS OyiIu
YCHIITHO BUKOHAHI.

3riJiHO 3 KOHLETIIEI0 HOBOI AHTUKOPYILiiHOI cTparerii Ha 2020—2024 pp. roJ0BHUMH 3aBIaHHIMH J€P-
*aBH y cepi 60poTHOH 13 KOPYIIIIE0 € OAAIbIINe YAOCKOHAJICHHS 3araJIbHOT CHCTEMHU 3aro0iraHHst Ta MpOTH T
KOPYIILIii, a TAKOK MiHIMi3allig KOPYMLil y HaiO1IbII MPIOPUTETHUX 3 TOUKHU 30pY MOJOMaHHS KOPYILii cdepax, y
TOMY YHCIIi 32 paXyHOK MIPOBEICHHS HAUOUIBIN YCIMIITHUX Tany3eBux pedopm [12].

CamMe 1€l JOKyMEHT Ma€ Ha MeTi 3a0e3MeueHHs OpraHi3aliiHO-KOMaHAHOI POOOTH OpraHiB AepaBHOI
BJIaJIM yCiX PIBHIB JUIA NMPOTHII Ta MOMOJAHHS KOPYIHINi. AHTUKOPYIIiHY cTpaterito BepxoBHa Pana Ykpai-
HU mpuiiMae y Qopmi 3akony. lle o3Hauae, MO MONOKEHHS CTpATErii MAlOTh HE JIUIIE PEKOMEHAAIHUHN, a
000B’SI3KOBUH XapaKTep, a OpraHH JepKaBHOT B 30008’ I3yIOTHCS IATH 3T1IHO 3 ii IOJTOXKEHHSIMHU Ta TParHy-
TH 10 TXHHOI'O BUKOHAHHSI.

OCHOBOIO AHTUKOPYTIIIIHOT CTparerii € I’ STh OCHOBHUX NPUHITHUIIIB, JIO SKAX HAJICKATh:

1) ontumizanis GyHKIIH Hep>KaBU Ta MICLIEBOIO CAMOBPSILyBaHHS;

2) mudpoa TpaHchopMallis pearizallii IOBHOBaXXCHb OpTaHaMH JIePKaBHOT BIAJH Ta MICIIEBOTO CaMO-
BPsITyBaHHS,

3) CTBOpEHHS, Ha BiIMiHY BiJl KOPYIIIIHHAX MPAKTHK, OUTBII 3pyYHHUX Ta 3aKOHHHUX CIIOCOOIB 3a710BOJICH-
HA T0Tpe0 (Pi3UYHUX 1 FOPUINYHUX OCi0;

4) 3abe3MeueHHs HeBiIBOPOTHOCTI FOPUINYHOT BiAMOBITAILHOCTI 32 KOPYIIIIHHI Ta TIOB’s3aHi 3 KOPYIIITi-
€10 TIPABOMOPYIIICHHST;

5) ¢opMyBaHHS CyCHUIBHOT HETEPITUMOCTI 10 KOPYIIIIii, YTBEpKEHHS KyJIBTYpPH JOOPOYECHOCTI Ta To-
Baru JI0 BepXoBeHCTBa npasa [13].

HageneHi nmpuHIMITK CTalOTh OCHOBOO ()OpMYBaHHS HOBOi aHTHKOPYIIIIHHOI TOMITUKH JepKaBU KOTpa
0a3yBaTHMMETHCS HA OCHOBHUX I’ ITH KUTaX: KOOPAUHALIA AiSJIBHOCTI OpPraHiB JepaBHOI BJIaJ1, MiCLEBOTO CaMO-
BpSIyBaHHS Ta TPOMAJICHKOCTI; CHCTEMHICTh Y pe)OpMyBaHHI 3aKOHOJABCTBA Y cdepi 3armodiraHHs Ta MpOTHIIT
KOPYIIILIii; BUOKPEMJICHHS Ta YCYHEHHs KOPYIIIOTCHHUX (PaKTOPIB 13 HOPMATUBHO-IIPABOBOI 0a3u; HAJaHHS aB-
TOHOMIT IHCTUTYTY YITOBHOB2XXEHHUX MMIJPO3AUIiB (0ci0) 3 MUTaHb 3armo0iraHHs KOpyIIIii; (JopMyBaHHS 3py4IHUX
3aKOHHHX CMOCO0IB 3aJI0BOJIEHHS MOTPed (Hi3MyHMX ado0 IOPUINYHUX OCIO Ha MPOTHBAry 3aCTOCYBAHHIO KOPYII-
MIHHUX TPaKTHK.

IIpore neski monoXeHHA MPOeKTy AHTHKOpyNuUiiHOi crparerii 2020-2024 pp. BBaxkaeMo 3aHal-
TO CTpPATEeTiYHAMHU Ta TAaKUMH, IO MPAKTHYHO HEMOXIIMBO peaiizyBaTH, abo s pealizallii TaKoro MpOIoHO-
BaHOTO IOJIOKEHHS MOTPiOHI HEeCHmiBMIpHO BeNuKi BUTpaTH. Tak, 3rimHo 3 m.2.1 «DopMmyBaHHS Ta peanizamis
aHTUKOPYMIIHHOT MOMITHKI» Po3miny 2 npoekty AHTHKOpYIIIiHHOIT cTparerii 2020—2024 pp. KIFOY0BUM JIJIS pea-
Ji3anii MOHITOPUHTY KOPYNLIHHUX PU3UKIB € 3alpOBaJKeHHS €1MHOI yHi(iKOBaHOI cucTeMu 300py, y3araibHEH-
Hs Ta Bi3yai3alii cTaTUCTHYHOI iH(dopMallii Mpo pe3ynbraTtd AisibHOCTI HarionaneHoTo areHTcTBa, Harionass-
HOTO aHTUKOpYIMLiiiHOro 610po Ykpainu, Jlep:kaBHOro 010po po3ciinyBaHb, HallioHanmbpHOTO areHTCTBa YKpaiHu
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3 MIMTaHb BUSBJICHHS, PO3IIYKY Ta YIPaBIiHHSI aKTHBAMH, OJCPKAHUMU BiJl KOPYIIIIMHAX Ta 1HIIUX 3JI0YHHIB,
HanionanpHO1 mouiii, opraniB NpoKypaTypH, CyIiB Ta iHIIUX AEpP>KaBHUX OPTaHiB IIOIO BUSBICHHS, PO3CIiay-
BaHHS Ta PO3MISAAY CIpaB (MPOBaPKEHB) PO KOPYIIIHI Ta TIOB’sA3aHi 3 KOPYIIIEI MPaBOMOPYIICHHS, a TAaKOX
LI0/I0 YIPABIiHHSA aKTUBaMU, OJEPKaHUMU BiJl KOPYNLIHHUX Ta iHIUX 37104uHiB [14]. Peanizauig Takoro mosio-
JKEHHSI, 30KpeMa CTBOPCHHS CHEUialbHOI BiIOKPEMIICHOT CHCTEMH CTATHCTUYHHX JaHUX, Oyle HECTH JOIaTKOBE
HABaHTA)KCHHS HA HAlliOHAIBHUH OFO/KET. Y HaBeACHIH CUTyallii BBAXKAEMO 32 TOLIBHE CKOPUCTATUCH JOCBIIOM
€BPOTICICHKUX Ta aMEPHKAHCHKUX JEPKaB Ta 3alPOBAIUTH CHCTEMY BIIKPUTHX AaHUX. Tak, sSK 3a3HAYAETHCS
y BucHoBky LleHTpy MOMITHKO-IPaBOBUX pedopM 10 MPOEKTY AJS MyOIiuHOrOo OOrOBOpEeHHs 3acaj NepyKaBHOI
AHTHKOPYIIIHHOI MOMITUKU B YKpaiHi (AHTHKOPYMIIiiHOT cTparerii) Ha 2020-2024 pp., CTaTHCTUYHI JaHi PO
peanizaiiio 3aBIaHb aHTUKOPYNIIMHUX OpraHiB MOxyTh OyTH omyOIikoBaHi Ha JoMeHax data.gov.ua, TeXHiIYHe
3a0e3IeueHHs SIKUX J03BOJISE MyOMiKyBaTH MyOiYHy CTaTUCTUYHY iHQOpMAIio y hopMi BIIKpUTHX daHuX [15].
BucHoBKU. 3 omisny Ha BHIIEBKa3aHE BUPIMIATEHUM KPUTEPIEM UIs CTAHOBIICHHS YKpATHH K HE3aJICK-
HOT JIEMOKpaTHYHOI TIPaBOBOI JiepKaBH Ta MpUETHAHHS 10 €Bporneiickkoro Coro3y € moponaHHs kopymii. Jlo-
CSTHEHHS MTOCTABJICHOTO 3aBIAaHHS Peai30BYEThCS Uepe3 CUCTEMY aHTUKOPYIIIHHUX 3aXOJiB, CIIPIMOBAaHUX Ha
BHKOPIHEHHSI KOPYMIIHHUX PU3HKIB Ta 3aII00IraHHS KOPYIIIIOTeHHUX (akTopiB. [0 OCHOBHUX HANPAMIB JIepKaB-
HOI mouliTuKK YKpaiHu y cdepi 3ano0iranHs Ta NpoTUAil KOpymuii BiIHOCHMO : KOOpAMHALIS AISITBHOCTI OpraHiB
JIepKaBHOI BJIaJly, MiCIIEBOTO CAMOBPSTyBaHHS Ta TPOMAJICHKOCTI; CHCTEMHICTh y pe(opMyBaHHI 3aKOHOJJAaBCTBA
y cdepi 3anmo0iraHHs Ta NPOTUAIl KOPYMIii; BHOKPEMJICHHS Ta YCYHEHHS KOPYILIOTeHHUX (PaKTOpiB i3 HOpMa-
THUBHO-TIPaBOBOI 0a3W; HaJJaHHS aBTOHOMIi IHCTHTYTY YITOBHOBa)XEHUX ITiIPO3/LIIB (0Ci0) 3 MUTAaHb 3armo0iraHHs
KOpyILii; hopMyBaHHS 3pYYHHMX 3aKOHHHUX CIIOCOOIB 3aJ]0BOJIEHHS MOTped ¢i3udyHHUX ab0 OPUAUYHUX OCi0 Ha
MPOTHBAry 3aCTOCYBaHHIO KOPYNIIHHHUX MPaKTHK. BBaxkaemo, I0 JIMIIEe CHCTEMHHUH MiAXiM 0 3alpOBaKEHHS
e(EKTUBHUX AaHTUKOPYIIIHNX 3aXOiB K CKJIAIOBOI YACTUHH aHTUKOPYIIIHHOT ITOMITHKH 3[]aTeH K 3MEHIITUTH
piBeHb BUSIBIB KOPYTIIi y JIeprKaBi, Tak i 3a0e3neunTr (hopMyBaHHS HETAaTUBHOTO CTAaBJICHHS JIO I[LOTO SBUIIIA.
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METOIUKA OPTAHIBALUT IHAMBIIYAJIBHOI
HABYAJILHO-TOCJIIHULBLKOI POBOTH CTYAEHTIB (H/IPC)
(HA TIPUKJAII ICTOPUKO-ITPABOBUX JUCIIUATIIITH)

Pozenanymo winsxu onmumizayii inOusioyanbHoi pobomu cmyoenmie Ha NPuKiaodi 3anponoHO8aHol asmopom
Mooeni Komniekcno2o npakmuuno2o iHOusioyanbHo20 3a60aHHsL 3 HA8UAIbHOT ucyuniinu «lcmopis oepoicasu i npasa
3apy6idCHUX Kpainy 6ionoeioHo 0o nonodcenb Cmandapmy euwoi oceimu 3a cneyianvnicmio 081 «Ilpasoy. Ha ocrogi
6/IACHO20 HAYKOBO-NEOA202IMHO20 00CEI0Y GUKIA0AYA NPOAHANIZ08AHO OOYLIbHICMb MA PiGeHb e)eKMUSHOCMI Yb0o2O
8U0Y THOUBIOYAILHUX 3A80AHb, KOHKPEMHI NPOOIeMU 1020 8NPOBAONCEHHS Y HABUAbHUL Npoyec.

Knrouoei cnosa: inousioyanvna poboma cmyoenmis, iHOUSIOYaIbHI 3a60AHHS, KOMNJIEKCHEe NPAKMUYHEe THOU-
8i0yanbHe 3a60AHH, HAGUAILHA OUCYUNIIHA, CIAHOAPM GUWOL 0CIMU, ICMOPIs 0epacasu | npasa 3apyOidiCHUX KPAiH.

I'pyounxo A.

Memoouka opzanu3zayuu UHOUBUOYANbHOU yuedHO-Ucced0samenbekoll padomut cmyoenmos (YHPC) (na
npumepe uCmopUKO-npasoBslxX OUCHUNIUN)

B cmamve paccmompenwvi nymu ycosepuieHcmeosanus uHOUSUOYANbHOU pabombvl CmyOeHmos Ha npumepe
npeocmagieHHol asmopom mooenu Komniekcnozo npakmuuecko2o uHOUBUOYANbHO20 3a0aHUs ¢ OUCYunaunsl « Mcmo-
pus 2ocyoapcmea u npasa 3apyOediCHbX Cmpany 6 COOmeemcmsuu ¢ nonodxcenuamuy Cmanoapma evicuieco 00pazo6a-
Hust Yxpaunst no cneyuansnocmu 081 «Ilpasoy. Ha ochoge cobcmeennozo HayuHo-nedazo2uiecko2o onvlma npeno-
oasamens NPOAHATUSUPOBAHBL HEODXOOUMOCTb U YPOBEHb 3P heKmusHOCmuU 3mo2o 8u0d UHOUBUOYATbHBIX 3A0AHUL,
KOHKpemHule npoonemvl e2o peanusayuu 8 y4eobHom npoyecce.

Knrouesvie cnosa: unousuoyanvHas paboma cmyoeHmos, UHOUSUOYAlbHble 3A0AHUS, KOMIIEKCHOe NPaKmu-
yeckoe UHOUBUOYATIbHOE 3A0aHuUe, YYeOHAsE OUCYUNTUHA, CINAHOAPM 8blCULe20 00PA308AHUsL, UCHOPUS 20CYOAPCMEd U
npasa 3apyoexscHvlX CIMpaH.

Hrubinko A.

Methodology of organization of individual educational and research student’s work (ERSW) (on the example
of historical- legal disciplines)

The article considers ways to optimize the individual work of students on the example of the proposed model of
the Complex practical individual task in the discipline «History of State and Law of Foreign Countries» in accordance
with the provisions of the Standard of Higher Education in specialty 081 «Lawy. On the basis of own teacher s experience
expediency and level of efficiency this type of individual tasks, concrete problems it introduction in an educational
process are analysed.

Noted that creative (heuristic) close to the scientific understanding and synthesis of the work is possible only
as a result of the organization of self-study with mandatory presence goal setting and achievements through effective
technological schemes of self-education. In addition, such work must be more individual according to the level of
student’s creative capabilities, his academic achievements, interests, educational activity, etc. It able to implement the
Complex of practical individual task (CPIT). Practical implementation of this form of individual work of students is
carried out in West Ukrainian National University since 2011. The purpose of performing CPIS on the «History of
State and Law of Foreign Countriesy is mastering by the students the skills of research main problems and sources of
development statehood and the rights of countries which are studied.

The structure CPS included three tasks. The topics are arranged in chronological order. Task 1 — an independent
analysis and evaluation by the student some situation or issue of concern. Task 2 — an independent analysis by the
student the text of the normative act or its particular parts (individual articles or sections) and on its basis drawing up
of situational tasks (incident). Task 3 — search by the student of literature to a particular topic.

© Angpin Mpy6iHko, 2021

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyansHi npo6nemu npasosHascTea. 2 (26)/2021 29



'pyGiHko A.
Metogavka opraHisadii iHAuBIAyanbHOI HaB4anbHO-AOCNIAHULLKOT po6oTu cTyaeHTiB (HAPC) (Ha npuknagi icTopuko-npaBoBuX ...

Keywords: student’s individual training, individual tasks, the Complex practical individual task, study course,
standard of higher education, history of state and law of foreign countries.

IMocTanoBka nmpodaemu. SIKicHa OCBiTa SIK CKJIaZiOBa CYyCIiJIbHO-€KOHOMIYHOI AiSNTIBHOCTI € OCHOBOIO
PO3BUTKY Oy/b-iKOi KpaiHu, a B Iepiol iHhOpMaIiifHOTO CYCITiIbCTBA CTalla 0a30BOI0 YMOBOIO KOHKYPEHTOCITPO-
MOXKHOCTI JIepaB, IXHbOT HaIlIOHATHHOT Oe3IeKH, BIUTUBY Ha I100aIbHI EKOHOMIYHI 1 COLIaIbHO-TIOIITUYHI TIPO-
necH. SIkicTh BHIIOT OCBITH TOKJIA/ICHA B OCHOBY MOOYJOBH 3araJILHOEBPOIIEHCHKOTO OCBITHBOTO MPOCTOPY, CUC-
TEMHU OCBITH HaJIS)KHUX JI0 HbOTO KpaiH. Y CyyacHii BUILINA OCBIiTi, 30KpeMa B MpOIeCi MirOTOBKM IIPaBHHUKIB,
BiJI0OyBa€ThCS NIMOMHHA €BOITIOLISA, CYTh SKOI IMOJIATAE Y 3MiHI apagurMu (OpMYBaHHS 3MICTY OCBITH — MEPEXija
BiJl 3HAHHEBO-OPI€EHTOBAHOIO MiIXOAY J0 AisUNIbHICHOTO 0coOucTicHO-opienToBaHoro [1; 2]. Cy4acHuii craH iH-
(dopmarriiiHOro 3a0e3MeYeHHs CyTh JICKIIIi 3BiB 0 KOHCYJIBTATHBHO-OINISIOBOTO O3HAYCHHS MPOOJIEMU i aHai3y
MOXJIMBUX HaNpAMKIB 11 BupieHHs. BupimeHnHs npo0neMu — 3a CTyJeHTOM.

Mertomonorist mporiecy HaBYaHHS Ta OLIHIOBaHHS 3HAHb CTY[CHTA 3TiAHO 3 KpeanTHO-MOIyIEHOIO crcTe-
MO0 OpraHi3allii HaB4aJbHOTO MPOLECY MOJIATAE Y HOTO IepeopieHTalii i3 JeKiifHO-1HpOpMaTUBHOT Ha 1IHAMBILY-
aJbHO-IU(EpeHITiHOBaHy, 0COOMCTICHO-Opi€EHTOBaHY (DOpMY Ta Ha OpTaHi3allifo CAMOOCBITH CTY/ICHTA 3 €JICMEHTa-
MU JocaiaHunTBa. Came 3 IbOro piBHS MiATOTOBKY MOYMHAIOTH (POPMYBATHCS KOMIIETEHIIIT HAayKOBLSA-IOCIIiTHHUKA.
Yci cBITOBI ¥ IPONIOHOBAHI OCTaHHIM YacOM HalliOHAJIbHI CTaHIAAPTH B OCHOBY HaBUAHHS CTABIISATh CAMOCTIHHY,
TBOpUy poOoTy ocoOu, fKka HaBUaeThbcA. Ha HbOMy MPUHLHKII TaKoK 0a3ylOTbCsl HOBITHI, Y T. 4. iH(opMmalliiiai
TEXHOJIOTii HaBYaHHS. Y CTPYKTYpi HaBYAJILHOTO HAaBaHTaKEHHS CTyleHTa 3a cuctemoro ECTS camocriiiHa Ta
IHAMBiAYyalbHA POOOTA PO3IIAAAOTHCA SIK OIHI 3 OCHOBHHMX KOMITIOHEHTIB HaBYAJIbHOI AisNIBHOCTI CTYAEHTA, LI0
MMOBYMHHI 3aiiMaTH 3Ha4YHy YaCTUHY MOTO HABYAILHOTO HaBaHTa)KEHHS. SIK TIOKa3yIOTh Pi3HI MOHITOPUHTH, 9acTO
MPUYHUHOIO HEYCHIITHOCTI CTYICHTA B CYYaCHUX YMOBaX COLIaATbHO-CKOHOMIYHOTO, MOTITHYHOTO, IICUXOJIOTIYHOTO
1 MOOYTOBOTO MEPEBaHTAXKECHHS € OTO HEBMIHHS OPTaHI3yBaTH CBOIO HABYAILHY JISUTBHICTD IOPYY 13 COLIaTbHOIO
Ta MOOYTOBOIO 3aHHATICTIO. TOMY 3aBIAaHHSM HHUHILTHBOTO JHS JUIS IIEIarora € IOIoMora CTyICHTOBI B OpraHi3ariii
HABYAJIBHOT Ta IHIIMX BUIIB JiSUTHHOCTI, YiTKE PO3MEKYBAHHS THX BUIIB HABYAIBHUX POOIT, SIKi BUKOHYIOTHCS B
ayauTOpii Ta B MO3aayAUTOPHUH Yac.

AHaJi3 ocTaHHixX Aocaimkens i mydaikaniii. Cepen qOCTiTHAKIB 3 BKa3aHOT MPOOJIeMAaTHKH BiI3HAYNMO
M. binyxy, B. Koansuyk, O. Kpymensuunnka, I. [TonomapsoBy, H. Cunopyxk, B. Ileiiko Ta iH.

Merta H0oCIiKEHHS — MPOaHaTi3yBaTl METOJUYHI IPUHOMH BIOCKOHAJICHHST OpraHi3aiii iHAuBiTyambHOT
HaBUYaJIbHO-OCHITHULIBKOT poOoTH cTynenTiB (HAPC) (Ha npukiani icTOPUKO-IPaBOBUX AUCLHUILTIH).

BukJjag ocHOBHOro Martepiajty 10CTiI:KeHHsA. Y HaBYAIBHUX IJIAHAX CIICHiaJbHOCTEH BCE UiTKIIIE pe-
aJi3yeThCsl TCHJIEHIIS JJO CKOPOUCHHS ayIMTOPHUX TOAVH Ta 30UIBIICHHS KIJILKOCTI TOJUH, 10 BiABOISTHCS Ha
caMOCTiliHy poOOTYy CTyneHTa. 3riIHO 3 YAHHUM 3aKOHOJIAaBCTBOM YKpaiHU Ha CaMOCTiIHHY poOOTY PEKOMEHIY€Th-
cs1 BigBoauTH Oi1st 60% HaBYAIBHOTO Yacy, OCKUIBKY IiHA KPEAUTY CTaHOBUTH 30 Toj., a Ha aymuTOpHY PoOOTY
CTYIIEHTA BIIBOIUTHCS 110 24 Tom./TroKAcHb [3]. TpaauiiifHo cKilanocs, o CTyACHT Y el Yac caMoCTiiHO ompa-
[[bOBY€ KOHCIIEKTH JICKIIiH, JTiTepaTypy 10 TeM, 10 BUHOCSATHCS Ha MPAKTUYHI i CEMiHAPCHKI 3aHSTTS, CAMOCTIHHO
CKJIaJIaTH KOHCIICKTH 3 TeM, SIKi BUHOCSTBCS Ha CaMOCTiliHe BHBYCHHS, BUKOHYBaTH pedeparu Tomio. OcTaHHIM
yacoM (hopMH Takoi poOOTH ypi3HOMaHITHUIMCA OUTYKOM iH(opManii B cucteMi IHTEpHET, BUKOHaHHSM HaHIpo-
CTIIIMX 3aBJaHb HAa KOMIT IOTEpHIN TexHili. OJHaK B yCiX BHITAJKaX MM MaeMO CIpaBy TUIbKHU 3 iH(OpMaIliiHO-
MOIIYKOBUMH (popMamMu poOOTH, CYTh SIKUX 3BOAUTHLCS 10 CYTO TEXHIUHOI OiSUIBHOCTI, a (hakT iCHyBaHHS 3BITY
BHU3HAETHCS K (PAKTOP YCIINTHOTO 3aCBOEHHS OMpaIlbOBaHOTO Marepiany. Taki 3aBIaHHS HE BUMararoTh HaBITh
DIMOOKOT CHCTEMATHU3allii, He TOBOPSIYH PO TBOPUYE OCMUCIICHHS, KOHCTPYIOBaHHSI YM MOJEIIOBaHHsA. Taki hopmu
pOOOTH MPAKTUYHO HE OIHIOIOTHCA, 00 TmependayaeThesl BpaxXyBaHHS iXHIX Pe3yJIbTaTiB IUIsl OLIHIOBAaHHS 3HaHb,
3000y THX CTYACHTOM IIiJ] Yac iX BUKoHaHHA. OJIHaK B1IOMO, 1110 €(peKTUBHICTh TAKOi CaMOCTiIHHOI poOOTH € HAITO
HU3BKOIO 1 PETEIbHO BUKOHYE 11 JIUINIE YaCTHHA, SIK TPABUIIO, CTYICHTIB, SIK1 YCIIIITHO HABYAIOThCS.

TBopua (eBpUCTHYHA), HAOIMKECHA JO HAYKOBOIO OCMHCIICHHS M y3arajibHCHHS poOOTa MOXKIIMBA JIUILE
SIK pe3yJbTaT OpraHizallii caMoCTIHHOTO HaBYAHHS 3 000B’I3KOBOO MPUCYTHICTIO B HIH MIJICTIOKIaIaHHS Ta HOTO
JIOCSITHEHHSI 32 J0MOMOTOI0 €()eKTUBHUX TEXHOJOTIYHUX cxeM caMoocBitu [4, c. 91]. Kpim Toro, Taka poboTa
MOBWHHA OyTH 1HJMBIIyalli30BaHOIO 3 ypaxyBaHHSM PIBHS TBOPUYMX MOMIIMBOCTEH CTYIEHTA, HOTO HaBYAIBHUX
3100y TKiB, IHTEPECiB, HABYAIBHOI aKTUBHOCTI TOIIO.

®dyHIaMeHTalbHE 3HAYSHHS y MIJATOTOBIN Cy4acHOTO (haxXiBIS-IPABHHKA MAa€ CUCTEMa 3HaHb iCTOPHKO-
MIPaBOBOTO CHPSAMYBAaHHSA, CKJIa0BI1 sIKOT 3a0€3Me4yI0Th HayKOBE MiArPYHTS, METOAOJIOTYHY 0a3y Ta GpaxoBuil iH-
CTPYMEHTapiid JUIS BUBYCHHS Tally3eBHX 1 MKTay3eBUX HaNpsMiB IOPUCTIPYISHINI. Ik MU 3a3Hauanu paHimie,
MeTa 1CTOPUKO-NPABOBOT OCBITH — Mi3HAHHA 3aKOHOMIPHOCTEH €BOJIONIT AeprkaBH 1 MpaBa KpaiH CBITY, AOCBiLY
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MPaKTHYHOTO 3aCTOCYBaHHS JCPKaBHO-NPABOBHUX 1HCTPYMEHTIB Ta FOPUIAMYHUX TEXHOJOTIH, cOpMOBAHHX Y
MUHYJIOMY Ta iCTOPHYHO OOYMOBJIEHHX 00’€KTHBHHMH CYCIUIBHHUMU MPOIECAMH, iX BUKOPUCTAHHSI B CyYaCHUX
JIepKaBHO-TIPAaBOBHUX cucTeMax [2, c¢. 124]. CaMe cycIiIbHO-ICTOPUYHA MPAKTHKA MOPODKYE 00’ €KT Ti3HAHHS,
BHCYBa€ HOTo Ha MEpHINi TUIaH IS MOJANBIIOT0 TEOPETUIHOTO OCMHUCIICHHS, 30KpeMa MpoOIeMH JDKEpeIT IIpasa,
JAJICKTUKA TIPAaBOBOI JiSUTBHOCTI Ta MPAaBOBUX BIMHOCHH SK (JOPMHU 1 Pe3yNbTaTy IBOTO PI3HOBHIY COIialIbHOT
JistmbHOCTI. EdpexTuBHA peanizaltis i€l MeTH 3MIHCHIOETHCS TUTBKU B MEKaX MOTHBAIIMHO-IIIHHICHOT MO [Ti-
STTLHOCTI CTYJIEHTA, sIKa CIIPSMOBaHa Ha 3aJJ0BOJICHHS SIK HOTO BIACHHUX MOTPeO, TaK 1 Ha TOCATHEHHS CYCHUIBHO
3HAYUMOTO PE3yJIbTaTYy.

«lcTopis meprkaBu i paBa 3apyO0iKHHX KpaiH» € caMOCTIHHOIO HAayKOBOIO 1 HABYAIBHOIO JUCIUILIIHOO
ICTOPUKO-TEOPETUYHOTO IIUKITY, 000B’I3KOBOIO B CHCTEMI FOPHIUYHIX HAYK Ta FOPHIMYHOI OCBITH. B pamkax muc-
[UIUTIHA BUBYAETHCS TIPOIIEC CTAHOBIICHHS 1 PO3BUTKY JIEPKABHO-TIPABOBUX CHCTEM PI3HUX KpaiH CBITY MPOTH-
T'OM BCiX OCHOBHHX iICTOPUYHHUX MEPiOAiB: B/l HAJaBHIIKX YaciB (OpMyBaHHS MEPLUINX LUBLII3aLINA A0 TOYATKY
XXI ct. BoHa xapakTepu3y€eThesi IIMPOKOKO 1HPOPMATHBHICTIO Ta € IIEBUM 1HCTPYMEHTOM (DOpMYBaHHS iCTOpHY-
HOI 1 MpaBoBOi CBiIOMOCTI MaiiOyTHIX ropucTiB. be3 cucremarnyHoi caMocTiiiHOI poOOTH 3 HaBUAIBHUM MaTepi-
AJIOM HEMOXKITUBO 3aCBOITH HOTO sIKiCHO. OCOOIIMBOTO 3HAYCHHS JIOCIIHKSHHS 1CTOPUKO-TIPABOBHX MPOOIeM Ha-
OyBa€ B 4acu MepPeOCMUCIICHHS TPAIULIHUX, 3ai€0JI0T130BaHUX MiJXOAIB 0 BUBYCHHS JEP)KaBHUX 1HCTUTYTIB
MHUHYJIMX 4aciB Ta JI0 OLIHIOBaHHS HAWBUJIATHIIINX ITaM’SITOK CBITOBOI MPaBOBOT CIIAIIUHH.

BUHATKOBO BaXKJIMBY pOJb Y 3aCBOEHHI CTYICHTOM CHCTEMH iCTOPHKO-TIPABOBUX 3HAHB BiJirpae Horo
1HAMBiTyambHa poboTa — opMa opraHizallii HaB4aJILHOTO TPOIIeCy, sSKa mependadae CTBOPSHHS YMOB JUIS Haii-
OiybII TTOBHOT peali3alii TBOpUUX MOKIMBOCTEH CTYJEHTIB Yepe3 1HIUBIAyaIbHO-CIPAMOBAHUN PO3BUTOK TXHIX
3IIOHOCTEH, HAyKOBO-JIOCITITHY pOOOTY 1 TBOpYY MisUIbHICTH. BOHA € HE TUTbKH OCHOBHUM 3aC000M 3aCBOEHHS CTY-
JICHTOM HABYAJILHOTO MaTepiary B 4ac, BUIBHUI BiJl ayJATOPHUX HABYABHUX 3aHATH 0€3 MPsAMOi yJ4acTi BUKJIaaa-
4a, a i CIOHYKa€ HOTo JI0 €eBPUCTHYHO-TIONTYKOBHX CITOCOOIB MisIIBHOCTI 3 ONaHYBaHHS SIK 3arajlbHOTCOPETUIHUX
3HaHb, TaK 1 MPUKIAAHUX MpodeciiiHnX KoMIeTeHui [2; 5].

VY npakTuIli BUKIaJaHHS HAaBYAIBHOT JUCIUILTIHU «ICTOPIist IepkaBu 1 IpaBa 3apyOiKHUX KpaiH» MU 3a-
CTOCOBYEMO Taki pOpPMHU 1HAUBITyaJIbHOT pOOOTH:

* KOHCYIbmayisi — IPOBOJUTHCS 3 METOI0 OTPHMAaHHS CTYIECHTOM BiIIOBIJI Ha OKPeMi TEOPETUYHI YU
MPaKTUYHI THUTAHHS, JJIS MOSCHEHHS MEBHUX TEOPETUYHHUX MOJOKEHb a00 ACIEKTiB iXHBOTO MPAaKTHYHOIO 3a-
CTOCYBaHHs. Y Mpoleci KOHCYJIBTAIii (0COOIUBO MOTOYHOTO KOHCYJBTYBaHHS) BUKOPHCTOBYETHCS TIaTHOCTUYHE
TECTYyBaHHS 3HAHb CTYACHTIB (YCHE 1 TUCHMOBE) JIJIsl BUSIBIICHHS CTYIICHS 3aCBOEHHS OKPEMHX TECOPETHYHHX TOJIO-
JKEeHb, TEOPiil, 3aKOHOMIPHOCTEH, PiBHSA C(HOPMOBAHOCTI MPAKTHYHUX YMiHb 1| HABUYOK, NTEPEeBIpKHA e(PEKTUBHOCTI
MPUHAOMIB 1 METOJIIB HABYAHHS, [0 BUKOPUCTOBYIOTHCS T YaC ayJUTOPHUX 3aHSATh,

* iHOugidyanvHi 3a60anna — opMa opraHizailii HaBUYaHHsI, SKa Ma€ Ha METi MOTINOJICHHS, y3araJbHCHHS
Ta 3aKPIIUICHHS 3HaHb, SKi CTYJICHTH OTPUMYIOTh y TIPOLICCI HABYAHHS, 8 TAKOXK 3aCTOCYBAHHS IIMX 3HAHD HA MPaK-
tumi. Taki 3aBIaHHS CTYJICHTH BUKOHYIOTh CAMOCTIIHO ITiJT KEpiBHUIITBOM BUKJIa1a4a.

BiamosigHuM 10 IHHOBAI[IHHUX TEXHOJIOTIH HaBYAaHHS PI3HOBUIOM IHJUBIyallbHUX 3aBAaHb € Komniex-
cHe npakmuuHe iHOugioyanvhe 3a80anna (KI1I3) — BUA mMo3aayqUTOPHOI 1HIWBIAYaIbHOI POOOTH CTyICHTa Ha-
BYaJBHOTO, HABYAIBEHO-I0CIITHUIIBKOTO Y1 MPOEKTHO-KOHCTPYKTOPCHKOTO XapakTepy, 3arnpoBamkenuii y 2011 p.
B HaBYAJIBHUH Tpoliec y 3axiTHOYKPaiHCHKOMY HAI[lOHATBHOMY YHIBEPCHUTETI, IO BUKOPUCTOBYETHCS B TPOIIECi
BHBUCHHS IIPOTPAMHOTO Marepiajiy HaBYaJIbHOTO Kypcy. 3araipHa MeTa KIII3 — camocTiliHe BUBYCHHS YaCTHHH
MPOTPaMHOTO MaTepiany, CHCTeMAaTH3allisl, MOTTHOICHHS, y3arallbHeHHsI, 3aKPITUICHHS 1 IPaKTHYHE 3aCTOCYBaHHS
3HaHb CTYIEHTIB 3 JUCLMIUIIHM, PO3BUTOK HaBHUUOK caMOCTiHHOI poOotu. Memorwo euxonanusa KIII3 3 «lctopii
JIepKaBH 1 TipaBa 3apyOi’KHUX KpaiH» € OBOJIOAIHHS CTYICHTaMH HABHKAMH JOCIIPKEHHS] OCHOBHHX MPOOJIeM Ta
JDKEpEN PO3BUTKY JIEPKABHOCTI 1 TpaBa KpaiH CBITY, III0 BUBYAIOTHCA.

KIII3 BuKOHYE CAMOCTIHHO KOXKEH CTYICHT Y BUIIISAI JTOCHIKSHHS! OKPEMHUX NIPAKTUIHUX MPOOIIEM po3-
BUTKY JIEp>KaBHO-IIPAaBOBUX CHCTEM KpaiH 1 perioHiB CBITY Ha OCHOBI CAMOCTIHHOIO aHaJIi3y TEKCTiB BiIMOBIIHUX
mmam’sITOK TpaBa, YUHHUX HOPMATHBHO-TIPABOBUX aKTiB, HaykoBoi JiTeparypu. KIII3 oxoruiroe Bci TeMu JAHCITHU-
IUTIHH.

Ho ctpyxrypu KIII3 BXomsaTh Tpu 3aBIaHHs, TEMaTHKa SKUX MOOYIOBaHA 338 XPOHOJOTTYHUM TPHUHITAIIOM
(3aBmanHs 1 — gepkaBa 1 mpaBo CrapomaBHbOro yacy i CepenHboBiuYs; 3aBIaHHA 2 — IepxaBsa i npaBo HoBoro
yacy; 3aBlaHHs 3 — jepkaBa i mpaBo HoBiTHROTO Hacy).

3asdanns 1 mepenbadae caMOCTIHMI aHaNi3 Ta OLIHIOBAHHS CTYICHTOM HABEICHOTO TBEPIKCHHS,
cutyarii i npoOiieMHoro nutanHsA. CTyJeHT MOBHHEH BUKJIACTH y MUCHMOBIK (hopmi (y dopmi TBOpy) BiacHi
MIpKyBaHHS 13 3a3HaueHoi npobiemu. Hanpukian: «IIpoananizyBaBuin Benuky XapTito BonbHOCTEH, BUALTITH
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3000B’s13aHHS KOPOJIs, IO CTOCYIOTHCS OKPEMUX BEPCTB HacelieHHs (110 KOKHIH BEPCTBI OKPEMO) Ta BChOTO Hace-
JeHHs1 AHDIIT B 1ioMy. Un MoXHa BBa)arh €W JOKYMEHT CBOEPITHOIO aHTITIMCHKOI0 KOHCTUTYIiEI0? Binmosias
00TpyHTYITE»; «SIK 3MIHWIIOCS TIIYMa4eHHS TIOHATTS 3JI0YHMHY BiJl CEPEIHBOBIUYS 10 cydacHOCTi? Biamosins mif-
TBEpJIbTE UTATaMH 3 PABOBUX JIOKYMEHTIB» TowIO [5, ¢. 97].

3asoanns 2 nependavyae caMOCTIHHUI aHAII3 CTYIEHTOM TEKCTy HOPMATHBHOTO aKTa abo HOTO KOHKpET-
HO{ yacTUHU (OKpeMHuX cTareil ui po3ainiB). Ha 0cHOBI mpoBeeHOTO aHali3y CTYIEHT IOBUHEH BUOPATHU 3 TEKCTY
aKTa KOHKPETHUH BHITQJIOK pealtizailii mpaBOBiIHOCUH Ta PUAyMaTH Ha HOTO OCHOBI CHTYaIliiHY 3a7a4y (Ka3yc).
B KiHII CTYACHT MOBUHEH MOAATH CIIOCIO FOPUIUIHOTO BUPIMICHHS CUTYaIlii 3 MOCHIAHHSIM Ha KOHKPETHY CTaTTIO
HOpMAaTUBHOTO akTa. Hampukian, skio y 3aBnaHHi BapiaHTa 3a3HaueHo «l{uBimbHuiA kogeke 1804 p. (mopsmok
CIaJIKyBaHHs)», CTYJCHT IIOBUHEH BiJIIyKaTH BiAMOBIAHY IPyIy cTaTrel Liei maM’sSTKU mpaBa, oOpaTtu A cede
nepeadaueHU y HUX TPUKIIA] MPAaBOBIIHOCUH Ta OMHCATH X SK iIMOBIpHY XHUTTeBY cutyamiro. [Ipuxman: «Ilo
cMmepTi Toproilst XKana 3anummacs npyxuHa. [logpyxoks He Mano aiteil. XTo Mae mpaBo MEPIIOCTi CIIaKyBaH-
HS MaiiHa, 3auiIeHoro nokiiauM Kanom?» [6, c. 447]. CTyneHTy IpOMOHYEThCS HAJIAaTH BiJIMOBIIL HA 3a1a4qy
3a TaKUM 3pa3koM: «3rifHo 3i crarreto 723 LlusinbHoro koaekcy 1804 p. 3a BiACYyTHOCTI 3aKOHHUX CHAJAKOEMIIIB
(CTiTBHUX JiTEH MOAPYXIKS), & TAKOXK 3aKOHHO BH3HAHUX IMO3ANLTIOOHUX JiTeH (cTarTsa 753), MpaBo MepIiocTi Ha
CIaJKyBaHHS MaifHa MokKiiHoro JKaHa Mae oro BIoBay.

3asoanns 3 nependavae MONUIyK CTYACHTOM CIIEHiajbHOI JIITEpaTypH A0 BU3HadeHOT TeMu. KoxHa Tema
Ma€e KOMIUTCKCHUH XapakTep 1 pO3KpHBaE OKpPEeMi MUTAHHS TeMaTWKu Auciuintinu. Hanpukman: «Pesomronist B
Pocii 1905 — 1907 pp.: eranu, 3aKOHOAABCTBO, HACIIIKNY; «PO3BUTOK HIMEIBKOI JepKaBHOCTI Y MiCIIBOECHHUHA
nepion. 00’ eananns Himeuunnu; «PexuMu «HapoaHOi 1eMokpatii» B kpainax LlenTpanpao-CxigHoi €Bponu» [3,
c. 102, 104—105]. ITomryk mxepes MOXKHA 31MCHIOBAaTH y 010110TeKaX Ta YUTAIBHUX 3aJ1aX, KHUTApHSIX, Y MEPEXKi
IaTepner. Obcsr migibpaHux HKepen 3a KOKHOI TeMolo — He MeHIie 20 no3uiil. Jlo nepeniky noBUHHA BXOTUTH
TiIe JiTeparypa, Bugana Big 2005 poky g0 crorogeHHs. MoxkHa MigOupary JiTeparypy YKpaiHChKOIO, a TAKOX
POCIHCBKOIO Ta aHTIIIHCHKOIO MOBAaMU (32 YMOBH iX BOJIOAIHHS CTyA€HTOM). Jl0 TIepeiKy JxKepesn PeKOMEH0BaHO
BKITIOYATH: HayKOBI MOHOTpadii 3 mpoOlieMu; HayKoBa NepioiuKka (CTaTTi B HAYKOBHX JKypHaax i 30ipHHUKaXx); ITy-
Omikanii JOKyMEHTIB 3 IpoOJIeMHU; KOMEHTapi 10 3aKOHOIaBUMX aKTiB; myOmikauii y nepioJuuHiil mpeci; MeMyapHa
Ta HayKOBO-ITyOIIIMCTUYHA JIiTeparypa. 3allydeHHs JI0 CITUCKY JIITepaTypy MOCIOHMKIB 1 MiIpy4IHUKIB 3 “IcTOpii
JIepKaBH 1 MpaBa 3apyOKHUX KpaiH”~, IHIIUX TEOPETHKO-IIPABOBUX Ta Tay3eBUX HaBYAJIbHUX AUCLUIUIIH € HEAO-
IIyCTHMUM.

Texnounorisa Bukonanus KI113:

* CTYJICHT OOMpae OUH BapiaHT 3aBIaHHs J0 KOKHOTO 3aJIIKOBOTO MOIYIIS 13 3alPOITOHOBAHOTO CITHUCKY
BIJIIIOBITHO JI0 CBOTO MOPSIKOBOTO HOMEpAa Yy CIUCKY CTYACHTIB Ipymd. BHACHiZOK caMOBUTBHOI 3MiHH HOMEpa
BapiaHTa 1 BUAY 3aBIaHHS M iX HEMpaBWIbHE 3a3HAYCHHSA Y poO0OYOMY 30IIUTI BiNOBITHUI 3ai1KOBUH MOIYITb
HE 3apaxOBYETHCS;

* crynent Bukonye KIII3 mpotsirom cemectpy;

* CTyAICHT 3000B’s13aHMII HAJABaTU BUKJIAAA4YeBi 3BIiTH Mpo BUKOHAHHS 3aBAanb KIII3 3rimHo 3 BU3Haue-
HUM rpadikoM (10 KOXKHOTO 3MiCTOBOTO MOJYJIS), BYACHO 3/1aTH OCTaToYHO oopmiieHnit podouwnii 3ommt KIII3 3
yciMa BUKOHAHMMHU 3aBJAHHSIMH i 3aXUCTOM PE3yNbTaTIB X BUKOHAHHS Y TIOIEPETHHO BH3HAUCHI TEPMiHU;

JI0 CTPYKTYpH pOOOUYOTO 30IINTA, SIKHHA CTYIEHT 3a€ BUKJIAJav9eBi sl OLIHIOBAHHS, BXOISTH TUTYIbHA
CTOpIHKA 1 BUKOHAHI 3aBIaHHS.

Oyinrosanns KII13. TlincymMroBy omiHKy 3a BukoHaHHs K113 BUKIIamad BUCTABIISE 32 IMiICYMKaMU OIiHIO-
BaHHS BUKOHAHHS OKPEMUX 3aB/IaHb BiAMOBIAHO 10 Tpadiky 34a4i 3a1iIKOBUX MOAYJIB 3 nuctuiuiinu. Hanepenon-
Hi 3/1a4i KO’)KHOTO 13 3aJIIKOBHX MOJYJIIB CTYJCHT 3000B’3aHUH MPEICTABUTH BUKJIAIa4y pe3yIbTaTH BUKOHAHHS
BianosigHoro 3aBaanns KIII3 mis nmpomixkaoro oriHtoBanHs. [1incyMkoBy oriHKy 3a BukoHaHHs KITI3 Buknagay
CTaBUTh 3 YpaxyBaHHSM PIBHS YCIIIIHOCTI BUKOHaHHS CTyneHTOM okpeMux 3aBianb KIII3. [To3uTnBHA oliHKa
3a BukoHaHHs KIII3 (Bix 60 go 100 6aiiB) Mmoxe OyTH BUCTaBJI€HA JIMIIE Y pasi, AKIIO HOTo pe3yasTaTH BigoOpa-
KAFOTh CAMOCTiliHE BUKOHAHHS CTYJICHTOM BiJITIOBITHMX 3aBIaHb Ta 32 YMOBH HAJIS)KHOTO OQOPMIICHHS POOOIOTO
30IIUTA. 332 YMOBU HEBHKOHAHHS 3a3HAYCHUX MPABIJT 3aBIAHHS [TOBEPTAETHCS CTYACHTY JJIsI 000B’I3KOBOTO JI0-
OTIPAIIOBaHHSI.

VYenimne BukonanHs KIII3 peanisyerbes 3a yMOBHU 3a0e3MeueHHs] CaMOCTiIHHOT poOOTH CTyIeHTa Bifmo-
BIIHUMM 3ac00aMHU MOT0 MisSIIBHOCTI:

* HaBYAJIbHUM MOCIOHHUKOM [6], M0 MOOyI0BaHUH 3a perioHaNIbHO-UMBLTI3AIHHUM (PO3IIIST OCHOBHUX
TEHJICHIIIA PO3BUTKY JIEpXKaBH 1 MpaBa KpaiH 32 PErioHAILHOK 1 MUBLTI3AIIHO HAJIEKHICTIO), 1ICTOPHKO-XPO-
HOJIOT1YHUM (BUKJIAJ MaTepialy Y XpOHOJIOTIUHIN MOCIiJOBHOCTI), MPOOIEMHO-IIPAaBOBUM Ta MOPIBHSIBHO-TIPa-
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BOBUM IIiJIXOaMH; HaBEJICHO HAWOIIbII BiNIMOBIMHI MPUKIATH (THIIN) ACP>KABHO-TIPABOBUX CHUCTEM KIIFOYOBUX
PETiOHIB CBITY, 110 iICTOPUYHO BU3HAYAJIM 1 HUHI BU3HAYal0Th OCHOBHI T€HAEHIII1 PO3BUTKY AEpKaBH 1 mpasa abo
Mam Oe3rmocepeHild BIUTMB Ha (OpMyBaHHS JIEPKaBHOCTI 1 TipaBa YKpaiHu y pi3Hi nepiomu ii ictopii (Pocis,
kpainn LentpansHo-Cxinnoi €spornn). CTpykTypa mMarepiaidy HociOHMKa nepeadadae Horo momia Ha TeMH, 110
CKJIQTalOThCS 3 TAKUX YaCTHH: 1) meopemuyni numannsa (BUKIAJ 3MICTy OCHOBHHX IIHTaHb, III0 BUHOCSTHCS HA
0OTrOBOPEHHS 13 BUKOPUCTAHHIM CXEM 1 TaOJMUIb IS KPalIoro 3aCBOEHHS Marepiaiy); 2) c106HuK TEPMiHiB 1 I0-
HATH (IOAaTKOBa 1H(OPMAIIiS JJIs KPalloro 3aCBOEHHSI CTYIEHTaAMH Marepiaiy), pO3MIlleHUX BIPOIOBK TEKCTY
1 BUALIGHUX KypCcUBHUM wmpudroM; 3) npakmuuui 3a60anHs: TUTAHHA AJS1 CAMOKOHTPOJIO (MAlOTh Ha METI Iie-
PEBIpHTH MMUOWHY 3aCBOEHHS Ta y3araJbHUTH ONpPaIlbOBAaHUHA Marepiall, MiCTATh MPOOIEeMHI 3aBIaHHs); «JIOTIO-
BHITh PEUEHHs»; TBOPYi 3aBAaHHS (3allOBHEHHS 1 CKJIAJaHHS JIOTIYHUX CXeM 1 TabOlHIb); «pO3B’SDKITH 3a/1adi»
(BUpIIICHHS TIPaBOBUX Ka3ycCiB-(palys Ha OCHOBI OMpaIlOBaHHS TEKCTY MaM’ATKH MIPaBa, po3MilIeHol HalpUKiHIlI
TEMH); «IaiiTe BiANOBIIb HA TECTOBI 3aBIAHH:»; 4) imepamypa N0 KOXHOI TeMH (CIpsIMOBaHa Ha JOJATKOBE
OTIPAIFOBAaHHS TEOPETHYHHMX MHUTaHb, OXOILIIOE MOHOTpadii, MAPYIHHKH 1 MOCIOHWKH, MaTepial HayKoBOI Ie-
PlOIMKH, AOBIAKOBY JIiTEpaTypy 1 XpectoMarii); 5) nepuiodocepena (BUTATH 3 TEKCTIB MaM’SITOK MpaBa 1 YUHHUX
HOPMaTHUBHUX aKTiB). Take CTPYKTypyBaHHs i HAIOBHCHHS T€M MMOCIOHMKA, PI3HOMAHITTS TUAAKTUIHHUX 3aBJaHb
PENPOIYKTUBHOTO Ta KOHCTPYKTUBHO-TBOPYOTO XapaKTepy NAIOTh 3MOTy e(peKTHBHO 3aCBOITH BEIHKHN 33 00Cs-
TOM 1 HACHYEHHUI MaTepiall, OTPUMYBATH CHCTEMHI 3HAHHS 1 HABHYKH 1X IPAKTUYHOTO 3aCTOCYBaHHS,

* METOAMYHUMH PEKOMEHIALIAMH [5], 110 MICTATh: poOOdy NpOrpaMy TUCLMILTIHK; POTOPHYTHIA BUKIIA
OCHOBHUX THTAaHb JIEKIIHHOTO KypCy; MUTaHHS JJIsi 0OTOBOPEHHS, METOIWYHI 3aBIaHHS Ta JITEPATYPY TS M-
TOTOBKH JI0 CEMiHAPCHKUX 3aHATh; TECTOBI 3aBJAHHS; METOAWYHI BKa3iBKH i TEMaTHUKy CaMOCTIHHOI poOOTH CTY-
nentiB (CPC); Temarnky Ta METONWYHI MOPAJH Uil BUKOHAHHSI KOMITJIEKCHOTO MPAaKTHYHOTO 1HIWBIIYaTbHOTO
3apaanHs (KIII3); meTonnuHi mopaau i BUKOHAHHS KOMIUIEKCHOI KOHTpoibHOT pobotu (KKP); nmutanus mis
IiJITOTOBKH JI0 €K3aMEeHY; TePMIiHOJIOTYHUH CIIOBHUK;

* KOMIUIEKCOM TECTOBHX 3aBIaHb 1 337184 JJIsI CAMOKOHTPOJIIO;

* IHTEpaKTHBHUM HABYAIBHO-METOAMYHUM KOMILICKCOM, SIKHH MiCTUTh MYJBTHMEIiHHI TPe3eHTallii 10
KOXHOI TeMH, MiA0IpKy KIaCHYHOT Ta HAMHOBIIIO! HABYAIBbHOI 1 HAYKOBOI JIiTepaTypu, peKoMeH10BaHi IHTepHeT-
JoKepena, KOMIUIEKC MaTepialliB il TUCTaHIiiHOT popMu HaBYaHHSI.

Bkaszana metonosorist oprasizauii iHAUBIAyadbHOI HABYAJIbHO-OCTIAHUIBKOI pOOOTH CTYHAEHTIB BiAIO-
BiJIa€ IUJIAM Ta Mepen0aYeHnM KOMICTEHTHICHUM CKIagoBUM CTaHIapTy BHUINOI OCBITH 3a criemianbHicTio 081
«IIpaBo» ains nepuoro (6akanaBpcbKkoro) piBHS BULIOI ocBiTU. BignoigHo no npuiinato MOH yunnoro Cran-
JapTy, 110 Iijel HaBYaHHS BXOIUTh «(OpPMYBaHHS 3IaTHOCTI pO3B’sI3yBaTH CKJIAJHI CIIeliai30BaHi 3aBIaHHS Y
cepi mpasa 3 po3yMiHHIM MPUPOIH 1 3MICTY HOr0 OCHOBHHMX IPAaBOBHUX 1HCTUTYTIB, a TAKOXK MEX IIPABOBOTO pe-
T'YJIFOBaHHS PI3HUX CYCHUIBHUX BiTHOCUHY [7]. [HTerpaibHa KOMIIETEHTHICTD Niepeidayace «3MaTHicTh (axiBIg-0a-
KaJlaBpa PO3B’A3yBaTu CKJIaJHI CHellialli3oBaHi 3a/1a4i Ta MPaKTUYHI MpoOsieMH Yy rairy3i npodeciiiHoi mpaBHUYOT
JisUTBHOCTI @00 y TIpoIleci HaBYaHHS, MO Tependavyae 3acTOCYBaHHS NPAaBOBUX JOKTPUH, PUHIIHITIB 1 TPaBOBUX
1HCTHUTYTIB 1 XapaKTepU3y€eThCs KOMIIEKCHICTIO Ta HEBU3HAYEHICTIO YMOBY, L0 Mepea0aueH0 KOMIUIEKCOM 3arpo-
MOHOBaHMX CTY/ICHTAM iHMBiTyaJbHUX 3aBIaHb 3 BKA3aHOT AUCIUILTIHA. [XHE 3aCTOCYBaHHS B HABYATLHOMY MpPO-
neci 3abesnedye ¢popMmyBaHHs HAOOpPY TaKMX 3aralbHUX KOMIIETEHLIH, 1m0 3a3HadeHi y CTaHAapTi: 34aTHICTD 110
a0CTPaKTHOTO MHCJICHHS, aHAI3y Ta CHHTE3Y; 37[aTHICTh 3aCTOCOBYBATH 3HAHHS y MPAKTHYHUX CUTYAIlisX; 3/1aT-
HiCTh OYyTH KPUTHUYHHUM 1 caMOKpUTHYHUM. Halip GpopMoBaHUX crieliadbHUX KOMIIETEHI[iil OXOIIIoBaTUME: 3Ha-
HHS 1 pO3YMIHHS PETPOCIIEKTUBU (POPMYBAHHS ITPABOBUX Ta JIEPKABHUX 1HCTHTYTIB (Y IIbOMY U CYTHICTh CHCTEM-
HOTO JIOCTIIXKEHHS 1CTOPUKO-TIPABOBOTO MPOLECY); IOBAry A0 YeCTi 1 FAHOCTI JIONWHY SIK HAMBUIIO1 COLiabHOT
MIHHOCTI, PO3YMIHHA TXHBOI MPABOBOT MPHUPOAM; 3HAHHS 1 PO3YMiHHS OCOOIMBOCTEH peaizallii Ta 3acTOCYBaHHS
HOPM MarepialibHOTO 1 IPOoLleCcyallbHOTO MpaBa; 3AaTHICTh aHaJi3yBaTH PaBoBi pobiaemu, popMyBaTu Ta 0OIpyH-
TOBYBATH IPABOBI MO3MIIi{; 3MATHICTh 0 KPUTHYHOTO T4 CUCTEMHOI'O aHaJIi3y NPaBOBHX SBHIIL 1 3aCTOCYBaHHSI Ha-
OyTHX 3HaHb Y IpoheCiifHii JISTBHOCTI; 3aTHICTH 0 JIOTTYHOTO, KPUTUYHOTO 1 CHCTEMHOTO aHalli3y JIOKYMEHTIB,
PO3yMiHHSI IXHBOTO IPABOBOTO XapaKTepy i 3HAYCHHS.

BucnoBku. Y mijncymky 3azHaunmo, 1mo KI1I3 € eekTHBHUM HaBYQJIBHUM JISTTEHICHUM MOJYJIEM, SIKUT
CTYJICHT BUKOHY€E CAMOCTIIMHO 1 OI[IHFOETHCS K YacTKa HAaBYAIBHOTO KypCy 3 YpaxyBaHHSM Yy 3arajibHii OIHIII 32
kypc. Lle Hamae BaromocTi poOOTi 1 poOUTH ii 3MIiCT BapTicHUM. BiH BU3HAua€ 3MiCT, TEXHOJIOTII0 CaMOCTIHHOL
poOOTH CTYJCHTa, CTPYKTYpYE ii, BUKIIIOYAE CITUCYBAaHHS, MyONIOBaHHS BHUJIB POOIT Ta CIpHSE 1HAMBIITyambHIH
BIJINOBIIATIBHOCTI CTy/IeHTa 32 BUKOHaHY poOoty. KIII3 MicTUTB eleMeHTH MOIIYKOBO1, 4aCTO HAYKOBO-10CJIiTHOT
JUSUTBHOCTI 1 € YNHHUKOM 3aJTy4eHHSI CTYJIEHTA JI0 HAyKOBO-JOCIITHUIIBKOT pOoOOTH, siKa MOXKe OyTH OCHOBOIO BH-
KOHaHHS KypCOBO1, TUIJIOMHO{, MaricTepchbkoi poOOTH TOLIO.
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Metogavka opraHisadii iHAuBIAyanbHOI HaB4anbHO-AOCNIAHULLKOT po6oTu cTyaeHTiB (HAPC) (Ha npuknagi icTopuko-npaBoBuX ...

OnHak KinbkapiuHa npakTuka Bukopuctanus KI1I3 3acBiqunina HasBHICTH IPOOIEM:

1) cranmapru3zanis popm i TexHonoriii BukonanHs KI113 3 pisHUX HaBYaIbHUX ITUCLUILIIH;

2) HejmocTaTHE iHpopMaliiHe HACHYCHHS 1 3a0e3MeYeHHs, 0COOIMBO HOBITHROKO HAYKOBOIO T4 METOINY-
HOIO 1H(opMali€ro;

3) HemocTaTHBO 4iTKO Bu3Ha4eHO Bary KIII3 y migcyMKoBil OIiHII 32 Kypc;

4) HecHCTEeMaTHYHICTh POOOTH CTYIEHTa Hall BUKOHAaHHIM 3apaanb KIII3 mporsrom cemectpy, 3BHUKa
JI0 37124l CTaHAAPTHOTO pedepary HAPUKIHIN CEMECTPY 3aMiCTh CIIPOOH CTBOPEHHS CAMOCTIHHOTO aHAIITHYHOTO
HPOAYKTY;

5) gac Ha niepeBipKy 3ananb KI1I3 He nepenbadeHo B akajeMiuHOMY HaBaHTaKCHHI BHKIIA1a4a.

JocATHYTI y MICYMKY 3aCTOCYBaHHS BHIIE PO3MITHYTOI METOJONOTII pe3yabTaTd HaBYaHHS OXOILIIOBA-
TUMYTb HEBIJI'EMHI €JIEMEHTH COLlIaTbHO-TYMaHITApHOI €pyA0BaHOCTI, IOCIITHUIIBKUX Ta KOMYHIKATHBHUX HABH-
4OK, IpodeciitHoi camoopranizailii, IpaBOpO3yMiHHS Ta MPaBO3acTOCyBaHHs, nepeadaueHnx CTaHAapTOM BULIOL
ocBiTH 3a crierianbHicTio 081 «[IpaBo» i nepioro (0akalaBpchbKOT0) PiBHS BUIIOT OCBITH.

3pocTaHHs HaBYAJIbHO-METOAMYHOI BarM CaMOCTIHHOI poOOTH CTy[JeHTa BUMarae akTHBi3alii podoTu 3
MOJIAITBIIIOTO MOITYKY e(heKTUBHUX (OPM OpraHizaiii iHIUBIIyaIbHOTO HABYaHHS CTYJICHTA Ta HOTO OI[iHFOBaHHS.
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IMYBJIIYHUU ITIPABOBUM ITPOCTIP

Jlocnidoiceno nyoaiunuil npagosuti npocmip, AKutl, Ha OYMKY A8MOPKU, He MOACHA 3600umu auuie 00 nPpocmoi
MHONCUHHOCI THOUBIOYANLHUX NPABOBUX npocmopis. I1yoniunuil npagosuii NPocmip 3anponoHO8aHO po32nA0AMU AK
0pP2aniz308aHiCMb i 83AEMOOTI0 NEBHUX COYIANbHUX 38 S3Ki6 | NpoYecia, CYCRIIbHUX BIOHOUEHD, K CBOEPIOHY COYIANbHY
CMPYKMypYy, KA OXONJIOE NPOCMIP CMUCTIB, 38 A3AHICMb KOHKPEMHUX NPABOBUX BUMO2, BIOHOCUH Ma OisHb PI3HUX Npa-
806UX CY0 €Kkmig, K Npocmip peanizayii npae A0OUHU, Hacamnepeo 2pOMAOAHCHLKUX I norimuunux npas. He 6y0b-axuil
nyOIiYHUIL NPOCMIP € NPABOSUM, A MOU, WO DOPMYEMbCS 8 pe3yIbmami 63aeMo0ii 3 cepedoguyeM npasad i BUHAYAE
0CobIUBOCMI NPABOBO2O HCUMMSL YUACHUKIG CYCRITbHUX 8IOHOCUH. Takum yunom, nyomiyHutl npagoeuti nNPOCmip € 0co-
6116010 Popmoro coyianbHo2o nPocmopy, 0e GOPMYIOMbCsL 83AEMUHU I YUHAMbCS 0Ll PIHUX NPABOSUX CYb €kmig: 6i0
2POMAOSIH 00 2POMAOCHKUX 00 €OHAHb MA 0EPAHCABHUX IHCMUMYYil, 0e 8i06ysaiomvcs be3nepeperi J0OCKI Ut IHCmU-
MYYIOHANbHI KOHMAKMU.

Knrouosi cnosa: npasosuti npocmip, coyianpHuii npocmip, Nyoiiunutl npocmip, nyoniuHuil npasosull npocmip,
2POMAOAHCHLKUL NPOCMIP, NPABOBULL NPOCMIP CYCNINbCMEA.

Kpasuyk B.

Ilybonuunoe npagosoe npocmpancmeo

Cmambs nocesuena uccied08anuio 00WecmeeHH020 nPago6o20 NPOCMPAHCMEA, KOMOpoe, N0 MHEHUIO A8Mmo-
Pa, Helb3s C600UMb AULb K NPOCMOU COBOKYNHOCHU UHOUBUOYATbHBIX NPABOGbIX npocmpancme. Ilybnuunoe npasogoe
RPOCMPAHCMEO NPEOTIONCEHO PACCMAMPUBATIb KAK OP2AHUZ08AHHOCIb U 63AUMOOCCMEUEe ONPEOeLeHHbIX COYUATLHBIX
cea3ell U nPoYyeccos, 0OWeCMEeHHbIX OMHOWEHUIL, KAK C60€00PAZHYI0 COYUALbHYIO CIPYKNTYDY, KOMOPAsl 0X6amblédaen
APOCMPAHCMEO CMbICNIO8, CA3AHHOCTbG KOHKPEMHbIX NPAGOGbIX NPUMA3AHUL, OMHOWEHUL U Oelcmeutl paziuidHbIX
npagosvix cyOvbeKkmog,; KaK npocmpancmeo peanu3ayull npaeg Yeiogexkd, 8 Nepeyr ouepeds, PAiCOAHCKUX U NOTUMU-
yeckux npas. He xadcooe nybnuunoe npocmpancmeo s6iaemcs npagoevim, a mo, Ymo (GopmMupyemcs ¢ pesyivmame
63aUMOOCLCMBUs CO CPeOOll NPAsa u onpeodensen 0COOEHHOCMU NPABOGOL HCUZHU YUACHHUKOS 0O eCINGEHHBIX OMHO-
wienutl. Takum obpazom, nyonuyHoe npagosoe NPOCMPAHCME0 ABNAEMCS 0CO00U OPMOTL COYUATLHO2O NPOCMPAHCIEA,
20e popmMupyomes 63aUMOOMHOUIEHUS. U COBEPUAOMCIL OCUCIBUS PA3TUYHBIX NPABOGBIX CYOBLEKMO8 — 0N 2PANCOAH
00 00UeCcmeeHHbIX 00bEOUHEHULL U 20CYOaPCMEEHHbIX UHCIUMYMOS, 20€ NPOUCX00M HEeNnpepbleHble 4elo8eyecKUue U
UHCIUMYYUOHATIbHbIE KOHMAKMDbL.

Kntouesvle cnosa: npasosoe npocmpancmeo, coyuanbHoe NPOCMPAHCMEO, NYOIUUHOE NPOCHMPAHCMEO, Ny-
OIUYHOE NPABOBOE NPOCMPAHCINGO, 2PAICOAHCKOE RPOCMPAHCMEO, NPABOBOE NPOCMPAHCEO 00ujecmad.

Kravchuk V.

Public legal space

The article is devoted to investigating of public legal space, which, in the authors opinion, cannot be reduced
to a simple plurality of individual legal spaces. Public legal space is proposed to be considered as the organization and
interaction of certain social ties and processes, social relations; as a kind of social structure that covers the space of
meanings, the connection of specific legal claims, relationships and actions of different legal entities, as a space for
the realization of human rights, first of all, civil and political rights. Not every public space is legal, but one what is
formed as a result of interaction with the legal environment and determines the features of the legal life of participants
in public relations. Thus, the public legal space is a special form of social space, where relationships are formed and
actions of various legal entities — from citizens to public associations and state institutions, where continuous human
and institutional contacts take place.

The public legal space is aimed at ensuring the balance and stability of society, which provides for respect for
the law as an essential regulator of public life, respect for human and civil rights and freedoms. The main legal values,
in accordance with which the interaction of subjects in public space should take place, are order, freedom, responsibility,
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equality, justice.

The boundaries and understanding of public legal space expand and become more complicated with the
development of civilization and human progress and in the course of social structuring, which actualizes further scientific
research in this area, and in particular with the application of interdisciplinary approach.

Keywords: legal space, social space, public space, public legal space, civic space, legal space of society.

IMMocranoBka mpo6semu. [IpocTip, B SKOMYy MU iCHYEMO 1 SIKHIi MU TII3HAEMO, € COLIIAJIbHO O3HAYEHUM 1
CKOHCTpyioBaHHM. OCOOIHMBOT MOMYISPHOCTI Y MUKIUCIMILTIHAPHOMY HAyKOBOMY JHCKYpPCI ChOTOIHI HAOyBalOTh
JOCHIHKEHHS ITYOIIYHOTO MPOCTOPY SK BIIKPUTOTO MPOCTOPY, JI€ JIIOIH IEPETHHAIOTHCS Ta B3a€MOJIIIOTh, 1€ Bil-
OyBaeThCs Oe37i4 He3aIUTAaHOBAHUX KOHTAKTIB «HE3HAMOMIIIBY, IIPOCTOPY, JI€ BJIaCHE peai3y€eThCs COMIabHICTD,
My OJIIYHICTb.

[IpaBoBa peaybHICTH IiJ] BILTMBOM 3MiH YMOB XHTTEISUILHOCTI CYCIIILCTBA, TII00ai3allii, inpopmaru-
3awii TOLIO € SBUIIEM JUHAMIYHHM, BUCTYIAE CIIOCOOOM OpraHisalii MpaBOBUX €JIEMEHTIB y KUTTI Jroned. Lli
MPaBOBI €JIEMECHTH, CaMa IPABOBA PEATBbHICTh PO3TOPTAETHCS Y MPOCTOPI CYyCHIIBHUX BiTHOCHH, ITI0 CTAHOBJIATH
cycminbHe OyTTs. JItonuHa € HOcieM Pi3HMX YSBIEHB PO CBIT, SIKi BU3HAYAIOTh 11 colialibHi poi (Y T. 4. IOpUaAnY-
Hi), crioci® MucIeHHs 1 AisibHOCTI. CKIAJHICTh Ta PI3HOMAHITTS CYCIUILHOTO OYTTS MPU3BOJUTH 0 BUOKPEM-
JIEHHSI KOHKPETHUX (POPM COLIaJIbHOTO MPOCTOPY: MOJITHYHOTO, iICTOPUYHOTO, reorpadivyHoro, aeMmorpadivyHoro,
€KOHOMIYHOTO Ta MpaBoBoro. He3paxkaroun Ha MEeBHY JUCKYCIHHICTh IMUTAHHS PO JOMIIBHICT 1 00T pyHTOBaHICTh
BBEJICHHA Y HAYKOBHIA OOIT 11i€1 TEPMIHONOTIYHO-IOHATIIHOT onuHuLi [1, ¢. 19-22], OHATTS «IpaBOBHA IPOCTIip»
B IOpUAMYHIN JliTEpaTypi MOCTYNOBO HaOyBa€e BCe OUIBIIOTO MOImMpeHHs. KOoHIenis npaBoBOro MpocTopy mie
notpedye HUTICHOTO JOCIiIKEHHs i OOTpYHTYBaHHS, OHAK B HAHOUIBII IPOCTOMY PO3YMiHHi, TPaBOBUIl IPOCTIp
MOXXHa CIPHUIIMAaTH SK CBOEPIIHY cdepy, CrieliaabHO CKOHCTPYHOBaHE MPABOBE CEPEIOBHIIE, 1€ PO3TOPTAIOTHCS
BiJTHOCHHHY, IO IiIIaJar0Th IIiJ] JICTAIbHE JePIKaBHE BTPYUYaHHS.

[IpocTopoBi 3B’s3KH MpaBa 1 JIIOIWHY, CITIBBIAHOIICHHS IXHIX MICI[h y CTPYKTYPi COIIaabHOTO, IMyOIiYHO-
0 IIPOCTOPY, CYTHICTH IPABOBOTO MPOCTOPY 3arajoM i MyOIiYHOTO IPAaBOBOTO MPOCTOPY 30KpeMa Ta iHIIII THTaH-
Hs1 HaOyBarOTh aKTyaJbHOCTI B MPOOJIEMHOMY IOJIi IIUTICHOTO 3araJILHOTEOPETHYHOIO 3HAaHHS PO TpaBo. Bixrak
obpaHa mpoOlieMaTHKa € aKTyalbHOIO.

AHAJI3 0CTaHHIX A0CTiMKeHb Ta myoaikanii. [IoHATTS, 3MicT Ta 0COOIMBOCTI Pi3HUX (HOPM MPABOBOTO
MIPOCTOPY AOCIIKEHO Y HayKoBHX mpansix [2; 3; 11; 12]. IleBHi 6a30Bi iz1€i 111010 pO3yMiHHA IPABOBOTO MPOCTO-
Py 3arajoMm 3aKiIaJieHo y Mpaisx TaKuX HayKoBIIiB, sk: I. Boik, M. 'HaroBcbkwid, 1. Jloamaros, A. KoznoBchkuid,
B. Manaxos, O. Menbanuyk, C. Hecunona, FO. O6opotos, B. CyxanoB Ta iH. [IpocTip 3 mo3uuiii corionorii aHa-
mizyBanu E. Jlropkreiim, I 3immens, [1. Copokin, I1. Bypabe, A. Jledep Ta iH. [TonmiTnaHy 00yMOBICHICTh (PyHK-
LIOHYBaHHs MyOJIIYHOTO MPOCTOPY SK MPOBITHOTO 3aco0y 3MiIHCHEHHSA AEMOKpartii o0rpyHTOBYyBain X. APEHIT,
. Xapgeii, JI. Mituen, 0. I'abepmac Ta iH. Cepen cydacHHUX JOCIIIHUKIB IMyOJIIYHOTO MPOCTOPY SK 00’€KTa
coriojioriyHoro gociimpkenns — M. I'pumienko, JI. Manec, C. Haymos, M. CoboneBcbka, A. [lerpenko-Jlucak,
I. Tumenko, FO. Tuxomupos, O. UepHsiBchbKa Ta iH.; Ik 00’ €kTa paBoBoro perymopanHs — O. CeBpyk.

Mertoro nmy6aikauii € 3°sicyBaHHs CyTHOCTI 1 3MiCTy IyOJIiYHOTO IPABOBOTO MPOCTOPY, HOro 0COOIUBOCTEHA.

BukJian ocHoBHOro martepiany gociigxkeHHs. [IpaBoBuii mpoCTip JIFOAWHY, SK paHiIIe JOCITIHKEHO B
ABTOPCHKHX MPAIlsiX, TOUIIBHO PO3MISIATH SK OHY 13 0aratbox (Gopm ii OyTTs, IO € 4y TIUBOIO 110 11 MOBEIIHKH, Ta
sIKa BU3HAYAETHCS CYKYITHICTIO 11 ITpaB 1 000B’s3KiB, IHTEpECiB, MOTPed Ta JoMaraHb, a TAKOXK CBOOOJIOIO Ta BOJICO
y IXHBOMY 3/IMCHEHHI Ta 3a10BOJNICHHI. [IpaBoBHil MpOCTip mocTae is JrOAEH HE MPOCTO K JesiKa YMOBHICTb, a
SIK HEOOX1HICTh 1 HEMHUHYYICTh )KUTTEBOTO MIPOCTOPY, MOTpeOa KOKHOT JIFOJMHH, IO CIIpHsE€ HAOYTTIO HElO BU3HA-
YEHOTO CTAHOBUIIA B CyCHUIBCTBI [2, ¢. 29; 3, ¢. 282].

Y Merxax MpaBoOBOTO IIPOCTOPY BiAOYBA€THCS IIPABOBE YKUTTS JIIOAMHH, KA CAMOBH3HAYAETHCS y TIPABOBIH
peanbHOCTI. Y cBOEMY IPaBOBOMY >KMTTI, Ha BiAMiHY BiJl ®HTTS B IHIIMX CYCHUIbHUX (opMax, ocoda Mmocrae sk
IHII[IaTUBHUH, aKTUBHUH, TISUTBHAN CY0’€KT, SKUi 1neHTH(DIKYE ceOe y MPaBOBHX BIIHOCUHAX 13 CYCIIIBCTBOM, 3
IHIITUMU JIIOABMU.

3ITKHEHHS MHOXHHHOCTI OKPEMHX IpPaBOBHX IMPOCTOPIB, MHOKUHHOCTI YHHHUX IPABOBUX CyO’€KTIiB
YTBOPIOE CYCIUTbHUM, MyOniyHuii npaBoBuid mpoctip. Ocoba HE MOXKe iICHYBaTH M03a CyCHUIBCTBOM, SIKE SIK CHUC-
TeMa COoIlialIbHUX 3B’S3KiB Niepea0dadae CribHICTD JIFOACH, 1110 BU3HAYMIIUCS Y CBOIX MOTpedax Ta iHTepecax, B3a-
€MOJIIIOTh 3apajJi TOCSTHEHHsI criuibHUX 1iyied. Tak, A. B. Ckopoboraros ta A. B. KpacHOB miITBEpIXKYIOTb, 110
MPaBOBUH MPOCTip CYCHUIBCTBA (JIOKAIBHOTO CITIBTOBAPHCTBA) OPTaHi30BY€ Ta KOOPAWHYE 031114 1HIUBIAyaIbHUX
MPaBOBHX MPOCTOpiB. OHOYACHO MOXKE iCHYBaTH KiIbKa IPYHOBUX MPABOBUX MPOCTOPIB, MO NEPETUHAOTHCS.
3arexxHo Bij ieHTH(DIKALIT Cy0’€KTa B KOHKPETHUH MOMEHT BiH MOXE HAJICKATH JI0 OHOTO 200 KUTbKOX MPaBo-
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BUX IMPOCTOPIB, 110 BU3HAYAOTH TPYIOBHI MPABOBUU CTATyC, MPUHAICKHICTh 1HAMBIJA O COIIANBHOT TPYIIH,
HOro cTaHoBUIIE B CYCHIbCTBI i Aepkasi [4, c. 86]. Ha mepruuii momisia, AiCHO MOXe CKIIACTHCSA BPayKeHHS,
10 CYCHUIBHUH TIPABOBUIA MPOCTIp — II€ MPOCTa CYKYIHICTh OKPEMHUX MPABOBUX MPOCTOPiB cy0’ekTiB. OqHAK, HA
HAaIly JyMKY, IIe Habarato CKJIaHille i mIuoOIe sSBUIIE, IO MOTpedye AeTaTbHOIO HAyKOBOTO aHANI3y Ta XapaKTe-
PHCTHKH.

Hacammiepen BapToO pO3IISIHYTH TOHSATTS «ITyOIIYHUI IPOCTIPY, IO € 3a3BHYAN MPEAMETOM COIIONIOTIY-
HUX JOCITipKeHb. /711 yTOUHEHHS MOHATIIHOTO anmapary BayKIIHBO aKI[CHTYBAaTH, IO YaCTO IMOHATTS «IIyOIigqHHN
MPOCTIP», «CYCHUIBHUHN TPOCTIP», «COLIAIBHUI MPOCTIpP» 1 «TPOMAJICEKUN MPOCTIp» BKHUBAIOTH SIK CHHOHIMH, HE
HAJTO TIepeHMAarO4YKCh JITHTBICTUYHUM aHATI30M 1 IXHIMH 3HAUEHHEBHMH BilTiHKaMHu. J[j1si HAIOTO MOCTiKEHHS
KOPEKTHICTh BXXKMBaHHS TEPMIHOJOTII € BaXKIIMBOIO, aJKE MOHATTS «IIyONiYHUN MPaBOBHH MPOCTIpP» YK HE BIIEp-
1€ IMiIA€ThCS TEOPETHKO-IIPABOBOMY OOIPYHTYBAHHIO. 3 MPUBOAY ITUX TepMiHONOTIYHMX HIoaHCiB O. CeBpyk
BKa3ye, 110 JICKCHYHI OJTUHUII «TPOMAICHKUN», «CYCIIIBHUNY 1 «ITyOIIIYHUN MOXOAATh Bijl IMCHHUKIB, TOMY JIO-
pEeUYHO 3’CyBaTH 3HAYCHHS CIIB, BiJ SKUX YTBOPHIUCS JOCITIDKYBaHI TEPMiHH, MO0 YIiTKO PO3YMITH IiJICTaBH
KOPEKTHOTO 3aCTOCYBaHHS IUX TEPMiHiB [5, c. 166]. Binrak, nmpoBeneHU MOCHTITHUIICIO MOPIBHSUIBHUN aHAaIi3
CEMaHTHKH BKa3aHUX TEPMiHIB 3aCBiJ[UMB HAsBHICTh MEBHOI Cepu MEPETHHAHHS 3HAYCHH OO0 OIMOCEPEIKO-
BaHOTO BiTHOIICHHS JIO JIFONEH, OHAK Y PO3YMIiHHI IPHUKMETHHKA (ITyONIYHUN» MEPEBAXKAE TE, IO aCOUIIOETHCS
13 MOHATTAMU «BIAKPUTHA, IPHITIONHUH, TTIACHUI», a Y TPUKMETHUKIB «TPOMAJICEKHIN» 1 «CYCIUTBHUIDY — T€, 10
IPYHTYETbCS Ha CYCHUIbHUX, COLIIAIbHUX BIIHOCHHAX. TOX iCHY€ PI3HUIS Y BIATIHKaX 3HAYEHHS LUX MOHSITH.
CyCHiibHUIA 41 rpoMaJIChKui, 3a TBepmkeHHIM O. CeBpyK, — Ile OJTHOYACHHH JUIS BCiX, a yOMIYHUHN — KOJIM OJIMH
JIEMOHCTpYE ceOe myOuTiIt.

C. HecuHOBa TakoX PO3MEKOBYE IMOHITTS MyOIIYHUH 1 COMiaTbHUNA MPOCTIP, BUKJIATAK0YH TaKe PO3YMiH-
HS LUX TEPMiHIB: «IIyOIIYHUI OPOCTip — L€ CTBOPEHI AEPKaBOO ISl CYCNIbCTBA Miclid BUIBHOTO JTOCTYILY IS
HEOOMEXXEHOI KOMYHIKAIIil; COmiaJbHIUMH MPOCTOPAMH MOTPIOHO BBAXKATH Pi3HOMAHITHI T1OpUIHI TIPOCTOPH, SKi
BUKOHYIOTh IyOiiuHi (hyHKII{, ajie HEe BiAMOBIAAIOTH yCIM KPUTEPIAM TPaAULIHHUX MyOJiYHUX MPOCTOPIB: BiA
Ka(e JI0 TOProBeNIbHUX IEHTPiBY [6, c. 88]. OTxe, Oyb-sIKui MyOnivHmiA TPOCTip, 0€3yMOBHO, € CYCIUIBHUM, CO-
uianbHUM. BonHowac, po3ymitouu JOTiKy MipKyBaHb JOCHITHHUIIb, MU TEPMiH «ITyOIiYHUNA POCTIP) BKUBAEMO Ha-
camrepes IS aKIEHTYBaHHI IPUHITUIIOBOT PI3HUINI ITYOIIYHOTO Yepe3 MPOTHCTABICHHS PUBATHOMY (BHXOISYH 3
PiBHS IIPEACTABIEHOCTI IHTEPECIB, BOJOAIHHSA 1 YIIPaBIiHHS IPOCTOpOM Tolo). [1yoniunuit mpoctip — 11e mpocTip
BITBHOTO ()OPMYBAaHHS TPOMAICHKOI JYMKH Ta Y4acTi IPOMaJsH Y JeMOKPATHIHUX, HONITHYHHIX, IIPABOBUX IPO-
necax [7, c. 64].

M. T'pHIlIEeHKO MPOITOHYE OKPECITIOBATH MOHATTS «ITyOJIIYHUI POCTIip» B TUXOTOMIi (Pi3HUHOTO Ta COIli-
aJbHOTO [8, ¢. 35]. ®i3uuHO MyOMiYHUIA MPOCTIP MOETHYE TOYKU B MPOCTOPI (BYNIHULI, MapKH, IO, a TAKOX BCi
1HIII 00’€KTH B IIbOMY KOHTEKCTI, III0 BUCTYIAIOTh 30BHIIIHIMU €JIEMEHTaMH, SIKi 33JIal0Th KOHTEKCT COIliabHIN
B3aeMofii). dizuunuil mpocTip, Ak BkasyBaB 1. Bypibe, «Bu3HauaeThCs 32 B3aEMHUMH 30BHIIIHIMU CTOPOHAMH,
10 WOTO YTBOPIOIOTHY [9, . 52]. 3 iHIIOro 00Ky, M0 3HAYHO BAXKJIMBIIIE IS HAIIIOTO JOCIIKSHHS, ITyOIigaHIH
MPOCTIp — 1I€ MPOCTIip CcolliaIbHU (B IIMPOKOMY 3HAYEHHI), IO CKJIAJAE€THCS 3 PI3HUX COLIaIbHUX MO3ULIHN 1 pi3-
HUX COMIaNbHUX poiiei. [TyOmiuHuiA MpoCTip YTBOPIOETHCS B PE3YIIBTATI B3a€MOJIIT OTO €JIEMEHTIB — PeCypciB Ta
(hi3MYHO JIOKAII30BaHUX CY0’€KTIB, IO B3aEMOJIIOTH MK CO00I0; MyOIIYHUHN MPOCTIp OOYMOBITIOE KOMYHIKAI[itO
COIIalIbHUX areHTiB, 0, BJacHE, YTBOPIOIOTH I MPOCTip, TOOTO MyONiYHUIA MPOCTip HaWYacTIilIe IMOCTaE Ha
nepeTuHi Ppi3UUHOro Ta COUiaNBFHOrO 1 epeadauae B3aeMOIII0 IIUX CKIATHUKIB. Tak, pi3uuHa TepUTOpis MOXKE HE
OyTH IyOIIIYHUM TIPOCTOPOM, HOTO POOJISITH TAKAM aKTHBHI (DIrypH.

Croroani myOniuHUN MPOCTIp MOXKE ICHYBAaTH He JHIIe y (i3UYHOMY, a i y BipTyaJIbHOMY MPOCTOPi CO-
HiaTBbHAX MEPEXK Ta IHTepHET-(POPYMiB, TOPTAIIIB Ta OHJIAWH-TOATKIB (Y T. 4. cepH Aep>KaBHUX TOCIYT, EICKTPO-
HHOTO ypsAIyBaHHS), AKi Jal0Th 3MOTY KOMYHIKYBaTH 1 B3a€MOJIATH TUM CaMHM COILliaJIbHUM ¢irypaMm. @eHoMeH
BipTyaumizamii (JiJpKuTai3alii) KUTTEBOTO POCTOPY JIIONWHHU Ta CYCIIBCTBA, JIEPKABHOTO MPOCTOPY XapaKTe-
pU3y€e NPUHIMIIOBO HOBUHM THUIT CUMBOJIIYHOTO iICHYBAaHHS JIFOAWHH, coliymy, Kynerypu [10, c. 168], ane ue Bxe
MpeAMET HACTYITHUX HayKOBUX JOCIiIKCHb.

Buxoaaun i3 po3yMiHHA yOJIi4HOTO IPOCTOPY SK MPOCTOPY, L0 3yMOBIIIOE COLIIAbHY B3aEMOII0, KOMY-
HIKaI[it0, JUI1 OKPECIEHHsI OoTo 3MICTy MOTPIOHO BPaxOBYBaTH JIBi BU3HAYAIILHI XapaKTEPUCTHUKH: TO-TIEpIIE, T,
110 BiH KOHCTPYIOETHCA COLIAIBHOIO PEANBHICTIO 1, HABIAKK, KOHCTPYIO€ 1i. Takum unHOM, M. [ pHILIeHKO HaroJo-
IIy€ Ha JIBOX OCHOBHHUX acCIeKTax — MO-TepIIe, ITYIHOCTI CTBOPEHHS MyOIiYHOTO TIPOCTOPY, i, MTO-JIpyTe, 110 BiH
€ €JIEMEHTOM BiITBOPEHHSI Ta TBOPEHHS COIiaIbHOI peanbHOCTI [8, ¢. 35].

B ykpaiHChKOMY 3aKOHOAABCTBI HE BHU3HAUEHI TaKi KaTeropii, SK «CYCHUILHUH MPOCTIp», «ITyONmigHMHA
MIPOCTip», IXHI MeXi, 3acaau popMyBaHHA. Y HOPMATUBHO-IIPABOBUX aKTaX, SIKi CTOCYIOThCA MICHKOTO YIIPaBIiHHSA
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i perymoBaHHs 3a0y10B, BU3HAYAIOTECS JIMIIE TaK 3BaHI «IPOCTOPH TPOMAJCHKOTO BUKOPHUCTAHHSY, 0€3 BU3HA-
YEHHS IXHBOI CIIEIU(IKH.

Binpmroro Miporo JeranbHAN KOHIIETIT IMyOIiYHOTO MPOCTOpy c(OpMYBaBCs B KpaiHaxX aHIIO-aMepUKaH-
cpKoi mpaBoBoi cuctemu. Tak, y CLIA uyepe3 4ucieHHI Cyl0Bi CIpaBu 3 MPHUBOAY OOMEXEeHHs MyOniyHOi pea-
mi3arii mpaBa Ha cBOOOIy CIIOBa, y TpEIeICHTHOMY MpaBi 3’siBHJIACS Tak 3BaHa «JlokTpuHa myOmidHuX Qopy-
MmiB» (Public-Forum Doctrine), sika nependauae Tpu pexXUMHU MyOIIUHOCTI 1 BUKOPUCTAHHS ITyOJIIYHUX POCTOPIB:
Quintessential (Traditional) public forum — npocropwu, crierniarbHO CTBOPEHi (3a3BUYall JEPkKABOIO) IS COLliab-
HUX 1HTepaKUii, MyOIigHOro KUTTS 1 pearizalii rpoMaasHcbkux cBooo; Non-public forum — HenyOniunuii (npu-
BaTHHIA) pocTip Ta Limited public forum — micis 31 3MimaHUM PEKUMOM JIOCTYITHOCTI, B IKUX JO3BOJICHI HE BCi
BHJIU TPOMAJICHKOT MONITHYHOT aKTUBHOCTI [6, ¢. 88; 7, c. 66—67].

Takum urHOM, B YKpaiHi K JIep)KaBi pOMaHO-TepMaHCHKOT MIPAaBOBOI CHCTEMH aKTyalli3yBaslacsi HEoO-
X1IHICTh 3aKOHOJABYOTO BU3HAYEHHS IyOJIYHOCTI / IPUBATHOCTI MPOCTOPY, axke, sk 3a3Hadae C. HecuHosa, 3a-
CTOCOBYIOUH 3aKOH, CyJAH 3MOXYTh 3000B’s13yBaTH BIACHUKIB NPUBATHUX (PI3UYHUX MPOCTOPIB, SIKi € 3araibHO-
JOCTYITHHMHU, HE TIEPEUIKO/DKATH Pealli3oByBaTH TPOMasTHAM MONITHYHI MPaBa, i TAKUM YHHOM MEPETBOPIOBATH
i MPOCTOPH Ha MyOmivHi. | HaBmaku, cyau MOXKYTh 3a00pOHSATH TPOMAJICEKy aKTHBHICTh HABITh y IYONIYHUX
(hi3MYHKUX TIPOCTOpaX, BUKIIFOUAIOUH iX 13 myOmiuHoi cdepu [6, c. 88].

OTOX, MyONiYHUH MPaBOBHIA MPOCTIP — IIe HAcAMIIepel OPTaHi30BaHICTh 1 B3aEMOJIis IEBHUX COIIaIbHUX
3B’SI3KIB 1 MPOIIECIB, CYCIJILHUX BiHOIIEHB, IXHSI HACHYEHICTh, MIUIBHICTE [11, c. 19]; 11e mpocTip mpaBoBoro
JKUTTS CYCITUTLCTBA 3arajioM, CBOEPiIHA COIialibHA CTPYKTYpa, IKa OXOIUTIOE TPOCTIP CMHUCIIB, 3B’ I3aHICTh KOH-
KpETHHUX MPaBOBUX BUMOT; 3aJI€KHOCTEH, BIIHOCUH Ta JisHb Pi3HUX MpaBoBUX cy0’ekTiB [12, c. 63—64]; ue mpo-
CTip peastizaiii nMpae JIFOAWHU, HacaMIIepe]] TPOMAITHCHKHX 1 IOJITHYHUX TIpaB. Y MyOIiYHOMY MTPaBOBOMY TIPO-
CTOP1 B3aEMOJIIOTH HE JIMIIE OKpeMIi 1HIUBIAH, a i HApOIu, Hallii, JepKaBH, KiIach (B€pCTBHU HACEJEHHs), MapTii,
TPOMAJIChKi 00’ €JTHAHHS TOIIIO.

He Oyab-axuii myOnivyHUI IpOCTip € MPaBOBUM, a TOMH, 0 GOPMYETbCS B pe3yabTaTi B3aeMOJIi 3 cepel-
OBWIIEM TIpaBa i BU3HaYa€ 0COOIMBOCTI PABOBOTO KUTTS YUYACHUKIB CyCIIJIBHHUX BigHOCHH. [IpaBoBUii pocTip
— 11e COLIaJIbHUH MPOCTip, OpraHi30BaHUN HaBKOJIO KOHBEPCii NpAMUX KOH(IIIKTIB MK O6€31ocepeHbOo 3alliKaBie-
HUMU CTOPOHAMH B IOPHIUYHO BPETYIHOBaHI CIIOpH MiXk npodecioHanamMu, o AIF0Th Ha MiICTaBi TOBHOBAKEHbD.
Kpim Toro, 11e mpocTip, y AKOMY Taki CIOpPH iCHYIOTh. Y IMyOIiYHOMY MPaBOBOMY IIPOCTOPi CYO’€KTH BCTYNAIOTh
y MPaBOBITHOCHHH, PETi3yIOTh CBOT IIPABOBI JOMaraHHsl, AUCKYTYIOTh OO0 3MICTY, TIIyMaueHHS 1 3aCTOCYBaHHS
MPaBOBHUX HOPM, II[OZI0 CBOTO OAUCHHS 3aKOHY, ACPKaBH Ta CYCIIBCTBA, 3MaraloThCs 33 YMOBHY BIIaIy TOLIO.

BucHoBku. 3 orisy Ha BUIECKa3aHe MOXKHA 3pOOHMTH TaKi BUCHOBKH: TO-TIEpINe, MyONiYHUA MpaBo-
BUU IIPOCTip HE MOKHA 3BOJUTH JIMIIIE JIO IPOCTOT CYKYITHOCTI iHAMBIIyaJbHUX MPaBOBUX MpocTopiB. [1yOmiunmit
MIPaBOBUH TPOCTIp € 0COOIUBOIO (POPMOIO COIIATBLHOTO MPOCTOPY, J¢ POPMYIOThCS B3AEMUHU 1 UMHATHCS [T Pi3-
HUX MPaBOBUX CyO’€KTiB: B TPOMAIsH 0 IPOMAJCHKUX 00’€IHAHb Ta JEepKaBHUX 1HCTUTYLIH, BiIOYyBalOTHCS
Oe3TepepBHi JTIOJCHKI i IHCTUTYIIOHAIbHI KOHTAKTH, BHHUKAIOTH CIIOPH, BiIOYyBAaIOThCS JUCKYCIi, pO3rOPTAETHCS
noJiTuyHa 00poTHOa TOLIO.

[To-npyre, myOniYHUH TPaBOBUI IPOCTIp CIPIMOBaHUH Ha 3a0€3MCUCHHS BPIBHOBXKEHOCTI 1 CTa01IbHOC-
Ti CYCIILIBCTBA, IO MIepen0avace moBary J0 mpasa sk HEOAMIHHOTO PEryJsITopa CyCIUIbHOTO YKUTTS, TIOBary 110 paB
1 cBoOOI MomuHY 1 TpoMajsiHHHA. OCHOBHUMU TIPABOBUMH IIIHHOCTSIMH, 3 JJOTPUMAaHHSAM SKAX Ma€ BijOyBaTHCs
B3a€MOIisl Cy0’€KTIB Y IMyOJIi4HOMY MPOCTOPI, € MOPSAOK, CBOOOAA, BIATIOBIAAIBHICTD, PIBHICTh, CIIPABEIUBICTb.

[To-Tpete, Mexi 1 po3yMiHHS ITyOIIYHOTO MPABOBOTO MPOCTOPY PO3IIMPIOIOTHCS 1 YCKIATHIOIOTHCS 3 PO3-
BUTKOM IMBLII3aMii i MPOrpecoM JIIOACTBA Ta B XO/1 COLIAIFHOIO CTPYKTYpYBaHHS, 110 aKTyaJli3y€e HACTYIIHI Hay-
KOBI JIOCJIDKCHHS B I1iii IpoOIeMaTHIli, 30KpeMa i3 3aCTOCYBaHHIM MIKIUCIUIUTIHAPHOTO MiIX0Y, SIKUI CTBOPIOE
HOB1 MOXKJIMBOCTI JAJIs1 Mi3HAHHS PaBOBUX SBUILI.
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IOPUIUYHA KJIHIYHA OCBITA IK EOEKTUBHUI
CIIOCIb IIIATOTOBKU ITPABHUKIB

Jlocnioxceno numanhs egheKmugHOCMI KIiHIYHOIL oceimu 6 npoyeci nio2omosku mMatloymuix gaxisyis y eanysi
npasa. Buokpemneno i oxapakmepuzo8ano 0CHO8HI 2pynu npakmuidHux HaUYoK, AKi 3000y6a0mes CMyOeHmu, 3a1y4eHi
0o pobomu y OpuduUyHUX KAiHikax. [Ipoananizoéano cyyacHuil cman UKIA0AHHSA CNeyKypcy KiiHiunoi oceimu Ykpainu
V IOpUOUYHUX 3aK1a0ax euujoi oceimu. 3pobreHo UCHOBKU w000 HeOOXIOHOCMI NOCUNEeHHS POl OPUOUYHUX KIIHIK
WIIAXOM WUPOKO20 8NPOBAONCEHHS Y HABUANLHUL NPOYeC KYPCi6 3 I0pUOUUHOI KNIHIYHOT NPAKMUKU.

Knrouoei cnosa: npakmuko-opicumogane Ha84anHs, OPUOUYHA KIIHIKA, YKPATHCOKUU KATHIYHUL PYX, I0OPUOUYHA
KIIHIYHA 0c8ima, Memoou HA8UAHHS, NPAKMUYHI HAGUYKY IOPUCTIE.

Kpasuyk M., I'puyan O.

FOpuouueckoe knunuueckoe odpazosanue Kaxk IhhexmugHvlit cnocod nOO20MOGKU 10PUCMOB

B cmamuve uccredyemces 6onpoc s¢ghpexmusnocmu KiuHUUeCko20 00pazosanus npu n0020mosKe byoyuux cne-
yuanucmog 6 obnacmu npasa. Beidenenvt u oxapaxmepuzoganvi OCHOBHbIE 2PYNNbL NPAKMUYECKUX HABBIKOS, KOMOPbIE
HOIYYarom cmyoenmol, npugiedenHvle Kk pabome 6 iopududeckux kaunukax. Ilpoananusuposano cogpementoe cocmos-
HUe npenooasanusi CeyKypca KIUHU4ecko2o 0opazoeanus YkpauHol 8 0PUOUYECKUX YUPeNCOeHUsIX gblcule20 00pa3osa-
Hus. Coenanbl 8b1600bL 0 HEOOXOOUMOCIU YCUNCHUS POJU IOPUOUYECKUX KIUHUK NYMeM UUPOKO20 GHeOPEHUS 8 YHeO bl
npoyecc Kypcos no i0puouleckol KIUHUYeCKoU npaKmuxe.

Knroueswie cnosa: npakmuxo-opuenmuposanioe obyuetie, 0puoudeckas KIuHUKA, YKpauHcKkoe KIuHuieckoe
ogudICeHUe, TOPUOUYECKOe KIUHUYECKoe 00pa3osanie, Memoobl 00y4eHUsl, NPAKMUYECKUe HABbIKU IOPUCITIOB.

Kravchuk M., Grytsan O.

Clinical legal education as an effective way of training lawyers

The article examines the issue of the effectiveness of clinical education in the preparation of future specialists
in the field of law. The main groups of practical skills that students who are attracted to work in legal clinics receive
are highlighted and characterized. These include: legal problem solving skills, communication skills, counseling skills,
negotiation and mediation skills, skills in drafting procedural documents, skills in solving ethical professional tasks.
1t is noted that the main advantage of clinical training of lawyers, compared to purely academic, is the acquisition of
practical skills in parallel with the acquisition of theoretical knowledge. Clinical training courses can fill the gaps in the
purely theoretical training of lawyers.

The current state of teaching a special course of clinical education in Ukraine in legal institutions of higher
education is analyzed. According to the authors, the role of clinical education for the training of future lawyers in Ukraine
is underestimated. Conclusions are made about the need to strengthen the role of legal clinics through the widespread
introduction of courses on legal clinical practice in the educational process. In order to increase the efficiency of legal
clinical education, it is necessary to introduce it into the educational process as a mandatory element. The opinion is
expressed that equipping students with practical skills should become a basic aspect of educational activities of legal
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institutions of higher education.
Keywords: practice-oriented training, legal clinic, Ukrainian clinical movement, legal clinical education,
teaching methods, practical skills of lawyers.

HocTranoBka npodaemMu. BripogoBx ocTaHHIX POKIB B YKPaiHCHKOMY CYCIIJIBLCTBI 3pOCTa€ MEPEKOHAHHS
1010 HeOoOXITHOCTI 3MiH Y MiIX0JaX JIO MiJArOTOBKH IOPHCTIB. Ha piBHI Jep:kaBu aKTHUBHO OOTOBOPIOIOTHCS ITH-
TaHHs peopMyBaHHS BUIIOT IOPUIUYHOI OCBITH. 3 I[LOIO MPUBOY aBTOP YK€ 3a3HAUMB, 110 «CEPel] aKTyallbHUX
po0IeM, sIKi BUCYHYJIO ChOTOJICHHS He3aJIe)KHO1 YKpaiHu Nepel FOpUCTaMK, HAyKOBISIMU Ta MpalliBHUKaMU Pi3-
HUX JEp>KaBHUX 1 FPOMAJChKUX 1HCTUTYLIH, MOCTajla HarajgbHa npobieMa migBUIIeHHS e(peKTUBHOCTI MPaBOBOi
OCBiTH, (POPMYyBaHHS MPaBOBOI CBIJOMOCTI HACEJICHHS Ta Ha Iil OCHOBI 3a0e3MedeHHs il MPUHIUITY «BEPXO-
BEHCTBA MpaBay. AJKe, peaizalis «BepXOBEHCTBO MpaBa» — QYHIAMEHTAIFHOTO MPABOBOTO MPHHIIKITY 1 IPAaBO-
BOI IOKTPHH Ma€ TapaHTyBAaTH BUKOHAHHS KOHCTHTYLIHHOTO 3aBJaHHS — IOOYIOBH COLIANBHOI, JEMOKPATHIHOT,
mpaBoBoi AepxkaBu» [1, ¢. 7]. ¥ pesynbrari Iux mpoueciB po3pobieno npoekt KoHnenuii po3BUTKY OpUANYHOL
ocBiTH [2]. BiH MicTUTh JHMCKYCIi¥HI acCIIeKTH, sIKi 3a3HaJI KOHCTPYKTHBHOT KPUTHUKH 31 CTOPOHH MPEICTABHUKIB
3aKJIaiB BUILOI IOPUIUYHOI OCBITH Ta IOPUCTIB-NPAKTUKIB. BogHOUYac okpeMi 03ByUeHi MPOOIeMH FOPUAMYHOL
OCBITH 00’ €KTHBHO iICHYIOTb 1 TOTPEOYIOTh MOIIYKY MUISAXIB CBOTO BUPIIIICHHS.

Tak, ogHUM 13 BUSBIB MPOOJIEMH SIKOCTI MIATOTOBKM MalOyTHIX IOPHCTIB Y MPOEKTI BU3HAETHCS HENO-
CTaTHIH piBCHb NPAKTHIHAX HABUYOK Y 3HAYHOI YACTHHH BUITYCKHHKIB IPABHIYMX IIKLT YKpaiHH, 10 3yMOBIICHO
BIJICYTHICTIO a00 HEJJOCTAaTHICTIO MPAKTUYHOI CKJIAJ0BOi y OUIBIIOCTI OCBITHIX HMpOrpaM MiATOTOBKH IMPaBHUKIB
Ta TPYAHOIIAMHU CHCTEMHOTO 3aJTyYeHHS ITPaBHUKIB-TIPAKTUKIB 10 BUKJIAIaHHA ITpaBa. 3 oAy Ha 1ie 3Mmict Ctpa-
teriyHoi 1im Konuenuii nependavae, 1110 npaBHUY1 KON MOBUHHI 3a0e3MeuyBaT HaOyTTA 3400yBayaMH BUIIO]
FOPUIMYHOT OCBITH HAJIS)KHOTO PiBHS MPUKIIAHUX MPAKTUIHAX HABUYOK Ta BMiHb. OTHUM 13 NUIAXIB TOCSITHCHHS
BKa3aHO1 11iJIi Ha3BaHO CHPHUSHHS PO3BUTKY IOpUAMYHUX KIiHIK (#ani — FOK) y BUDIAOl OKpeMHUX CTPYKTypHHUX
TTiPO3/IUTIB 3aKIIa/IiB BUIO1 OCBITH Ta BIPOBAPKEHHIO B OCBITHIN MPOIEC HABYAIBLHUX KypPCiB 3 FOPUIANYHOI KJTi-
HIYHOT MPaKTUKH.

Kpim Toro, opranizaiisi 1OpuIn4HOT KIIHIYHOI OCBITH JacTh 3MOTY 3a0€3MEeYUTH BIIPOBAKCHHS Yy Ha-
BYAJIBHUI MpoLec ayanbHol ocBiTH, 110 nepeadadeHa [ToctaHoBoro KM Vkpainu Ne 660 Big 19 Bepecus 2019 p.
«IIpo cxBanenns KoHnenmii miaroroBku GaxisiliB 3a JyaibHOKO (opMoro 3100y TTS ocBiTH» [3].

AmHaJji3 ocTaHHix aociaimkens i myoaikauii. [Ipo6nemu (yHKUIOHYBaHHS MPaBHUYMX KIIIHIK B YKpai-
Hi BUBYAJIH MPEJCTABHUKU FOPUIANYHOI Teopii Ta mpakThky, 30kpema A.O. ['amaii, B.A. €moB, B. M. KpaBuyk,
M. T. Jlomxyk, FO. M. Casenora, B. M. Cymenko, M. B. Vnon, 10. O. @irens, B. I1. Anuien ta inmi. OqHak y
Tporieci po3po0KH 1 BIpoBaKeHHs KoHIemIii po3BUTKY IOPHIUYHOI OCBITH CTaTyC KIJIiHIK ITOBUHEH HAOYTH HO-
BHX CEHCIB y MiJAr0TOBLI Mail0yTHIX MPaBHUKIB.

MeTo10 CTATTI € OKpECIICHHSI MOXIJIMBOCTEH, sIKi HA CydacHOMY €Talli MOXKe HaJaTH IOpUINYHA KITiHIKa
JUIA CTYJCHTIB 3 Taiy3i 3HaHb «[IpaBoy, aHami3 epeKTUBHOCTI, Cy4aCHOTO CTaHy Ta MEPCHEKTUB MOJANbIIOr0 PO3-
BHUTKY KIJIIHIYHOT OCBITH B YKpaiHi.

Buknan ocHOBHOTO MaTtepiaay gocaimzkeHHsI. J[J11 MiATOTOBKM BUCOKOKBATI(hiKOBAHOTO HOPUCTA-IIPO-
(ecionana, yepe3 npusmy omnintoBanHs O. Bamyk, P. I'epu, A. I'anas, Mu aklieHTYyeEMO yBary Ha TOMY, IIO «Ha-
BYaHHS B IOPUIMYHIN KITIHII Ma€ CBOT MepeBark HaJl 3BUYHOI0 CUCTEMOIO aKaJIeMiqHOI OCBITH. AJKe )KOJIHI 1HIIT
METOJIM — Hi PO3B’s3aHHS 3aJlad, KO HABITh iXHi (adyiy B3ATO 3 KUTTA, Hi OpraHizallis HaBYaJIbHUX CyIOBUX
3acigaHb, 1e0aTiB i KOHKYPCiB, HI MPAaKTUKa B OpraHax Aep>KaBHOI BIaJU — HE MOXYTh TaK HAOMU3UTH CTYJCHTa
110 (haxoBoi TisUTBHOCTI, SIK po00Ta B OPUANYHHX KITiHIKaX». CaMe FopuanyHa KITiHiKa — [1e «0COOIHBHI MEXaHi3M
CIIPHSIHHS SIKOCTI FOPUAMYIHOT OCBITH, IO MPOSIBISIETHCS B CTBOPEHHI IS CTYICHTIB MOXKIIMBOCTI ITi]1 YaC HAaBYaHHS
MPAKTHKYBATHCS B FOpUINUHIN npodecii, BHKOHYIOUH aHATITHYHY Ta MpaBo3axucHy podoty» [1, c. 8].

CaMa KOHIIETILIsl FOPUANYHUX KITiHIK Ha 0a3i IpUAMYHUX (aKylbTeTiB 00roBOpIoOBaiacs y CBIiTOBii Ha-
ykoBi# criieHOTI e 3 KiH XIX cr. (/1. I. Meiiep, I. @pomronsa, O. ®imrep, O. JlrobniHchkuii Ta iH.). Kitiniyaa
OCBIiTa IOPUCTIB PO3MIIsAAAIach K CBOEpiAHA (hopMa OCBITH, EKBIBAJIEHT CIIOCOOY BUKJIAZaHHS B METUYHUX aKaje-
MisX.

«baThKIBIIUHOIO» MEPIIMX IOPUANYHUX KIIHIK TpaauiiiHo BBaxatoTh CIIIA, ne BoHu Oynu CTBOpeHi Ha
0a3i IesKUX IPUINIHUX MKLT me B 1920-X pokax. IxHs misTBHICTE 0azyBayiach Ha OLIbII JaBHIH MOJIEINI CTaXY-
BaHHS 1 CyTTEBO BiApi3HAJACS Bl Cy4YaCHUX IOPUIUYHUX KIiHIK [4, c. 616]. Bixe 3 cepequHl MUHYIIOTO CTONITTA
kiiHiyHI iporpamu y CIIIA HaOynu cydacHHX pHC 1 X OUIBII aKTUBHO BBOISATH Y HaBYAIbHI KypCH MaiOyTHIX
topuctiB. Hapani ug npaktuka nommupuiack y kpaiHax IliBneHHoi AMepuku Ta €Bponu. 3anpoBaKeHHS KITiHiY-
Hoi ocBiTH y CIIA 1mo6anpHO 3MIHHIIO TAXOAN A0 BUKITAAHHS IOPUINIHUX JTUCIUILIIH Y BUIMIN IIIKOJI.
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VY 1992 p. OGyno omy6GnikoBaHO 3BIT AMEpUKaHCHKOT acolliallii aJBOKAaTIB MIOA0 CTaHY aMEpPHKaHCHKOL
opuan4Hoi ocBiTH (T. 3B. 3BiT MakKpeiita) [5]. KittouoBoro ineeto 3BiTy Oyna HeoOXiqHICTh 3MilLIEHHS aKIEHTIB
3 TEOPETHYHMX Ha MPAKTHYHI ITiIX0M Y HABYaHHI IOPHUCTIB. Y 3BiTi, BACHOBKH SKOTO IMOCITYT'YBAJIA OCHOBOIO IS
MOAAJBIIOT0 OHOBJICHHS HU3KH CTAaHIAPTiB BukIanaHHs npasa y CIIIA, BkazaHO Ha BaXXITUBY POJb IOPUAUTHUX
KIIIHIK y MiATOTOBII MalOyTHIX TPaBHUKIB. Y FOPUAMYHIN JITEpaTypi 3a3HAYAEThCA, IO KIIIHIKH B aMEpUKaH-
CBKHUX 3aKJIaJaX BUILNOI OCBITH Ha CHOTO/IHI MIEPETBOPIITUCS 13 (haKyJbTaTUBHOTO KOMIIOHEHTY B HEBIJ €MHY 4ac-
THUHY IOPUIUYHOT OCBITH. KITiHIKM MaroTh OiIbIIICTh aMEPUKAHCHKUX FOPUANIHHX IITKLJT, TXHI BUKJIa1adi 3a3BUYai
OTPUMYIOTh TOW YM iHIIMH MOCTIHHMI cTaTyc B MPOQeCcOpChKO-BUKIANAIBKOMY CKIIAMl, a CTyACHTaM 3a y4acTh
y poOOTi KIIIHIK HaJIAIOThCS aKkaJeMidHi KpenuTH [6, ¢. 262]. HuHi y 6arathboX aMeprUKaHCBHKHX 3aKiajax BHUIIOL
OCBITH ITaHy€ MMParHeHHs 10 CTBOPEHHS il opraHizamii AisUTbHOCTI JEKIIbKOX IOPUIUYHUX KITIHIK. AJDKe, KiTbKic-
HUH CKIIaJl IOpUINYHUX KIIiHIK B yHiBepcuTerax CIIIA Ge3nocepenubo i CyTHICHO BIUTMBA€E Ha IXH(MW pEeHTHHT.
BBaxkaeTbes, 10 yuM OiIblIe IOPUAXYHHUX KITiHIK Y B, TUM OUIBIINN HOTr0 MPECTHK 1 aBTOPUTET.

3 onIsAy Ha aMepUKaHCHKHM TOCBiM B YKpaiHi TexX OyJio 3aI104aTKOBaHO BIIPOBAHKEHHS B OCBITHIN TPO-
Lec IOpUANYHHUX KIiHIK, el npouec OyB MiAKPIIUIEHWH IPaHTOBUMH IporpamMamu (3 peajbHUM BUAUICHHIM
MIEPEMOXKIISIM ITEBHUX KOIITIB HA opraHizaiito poootu FOK).

CrBopeHHs Ta (DYyHKIIOHYBaHHS MEpIIMX B YKpaiHi IOPUIUYHUX KIIHIK MPUIIAZAE Ha IPYTy MOJOBUHY
90-x pokiB. Po3BUTOK yKpaiHCHKOTO KITIHIYHOTO PYXy NMPHU3BIB JJO HEOOXITHOCTI CTBOPEHHSI OpraHizailii, ska ou
KOOpJMHYBala IXHIO JisUIbHICTh, MiATPUMYBajla METOIMYHO Ta opraHizauiiHo. Tak y 2003-2004 pp. BUHHKIA
Acorrianis FOpUANYHUX KITiHIK YKpaiHH — IpoMajicbke 00’ €THAHHS, JIsIIBHICTD SKOTO CIIPSAMOBaHA Ha PO3BUTOK
IOPUANYHOT KIIIHIYHOI OCBITH Ta po30yI0BYy MepeXi IPUAMYHUX KIIiHIK. Acomialis po3podusa crangapTa pooo-
TH FOPUAMYHUX KIIHIK, OPraHi30ByIOThCS KOH(GEPEHIIIT KIIHIYHOTO PyXy Ta BUJIAHHS METOAMYHHX 1 HABYAIBHUX
MOCIOHUKIB, SIKi CTOCYIOTHCS pOOOTH IOPUAUMYHUX KIIIHIK, IPOBOIATHCS TEMAaTHYHI MOHITOPUHTHU 3 MyOIiKalli€ro
aHATITHYHUX MaTepiaiiB MO0 MisTIbHOCTI KITIHIK TOIIO.

Sk 3a3nauuB M. T. JIomkyk, pU3HAYCHHS IOPUANYHUX KITiHIK TOJIATAE Y TOCSITHEHHI TBOX OCHOBHUX ITi-
neit: 1) ocBiTHBROT, TOOTO HAOYTTSI CTYJICHTAMH MPAKTHYHUX MPodeciifHNX HAaBUUOK y MPOIeCi HAaHHS MPaBHIYOL
JIOTIOMOTH, Ta 2) COIiaJIbHOT — Ha/IaHHS TAaKO1 JIOMTOMOTH Ha O€30IUIaTHI OCHOBI THIM, XTO HE B 3MO031 3BEPHYTHUCH
32 OTPUMaHHSM TUIATHUX IPaBHUYHX MOCTyYT [7, ¢. 16]. He mpuMeHIITyrour 3Haue€HHS COLIaIbHOT PO FOPHIUIHUX
KJIIHIK, BAPTO 3ayBKUTH: IICPBUHHIM 3aBIAHHSM, III0 € OCHOBOIO CaMoi i/1ei IXHbOr0 BUHUKHEHHS, OyI0 HaOyTTs
CTyZIeHTaMH 0€3M0CEPEIHBOTO A0CBI Ty FOPHIUIHOTO KOHCYIBTYBaHHS. 3rigHO 3 mil. 2.1.1. CtaHaapTiB AisIbHOCTI
IOPUIWYHUX KITiHIK YKpaiHu HaBYajibHa (DYHKILIA IOPUANYHUX KITIHIK € TPOBiAHOIO [8].

CBITOBHI ycIixX KIIHIYHOTO METONY BHBYCHHS IpaBa 3yMOBJICHWH OaraThma ynHHUKamu. Y 90-x pp.
noibchkuil HaykoBenb @. 1{onb 3ayBakuB, IO «YHIBEPCUTETChKA HAyKa HEPINKO MOCUIIAETHCS HA KOHCTPYKIIIT,
MPAaKTUYHA IPUIATHICTH SKUX MOXKe OyTH cyMHIBHOW. KitiHiKa 103BOJIsIE TOCITTH HEOOXiHOT TyT piBHOBary. [1o-
€THAHHS TEOpii 3aCTOCYBaHHS MPaBa 3 MOIIYKOM KOHKPETHHX PIllIeHb CTBOPIOE HAMIIO HA Te, IO CTYICHTH ... Ha
BHCOKOMY PiBHI ONaHYFOTh MUCTEIITBO IOPHINIHOT apTyMEHTAIli] 1 CTaHYTh MEPIIMM TOKOJIIHHSM, SKE 3BITY€ c0o0i
IOO ITYYHOCTI BiTOKPEMIICHHS TEOPii paBa BijJl IPAaKTHKH. AJDKE MK IOPUCTOM-TEOPETUKOM 1 FOPHUCTOM-TTPAK-
THKOM HeE IMMOBUHHO OyTH HisKOI pizHUII» [9, ¢. 36]. TakiuM 4MHOM, 3a TOTIOMOTOO KJIIHIYHIX HaBYAJILHUX KypCiB
MOKHA 3alIOBHUTH MPOTAJIMHU CYTO TEOPETUYHOI IMiJrOTOBKU FOpHUCTiB. KiTiHiYHA OCBiTa Ja€ MOXIIHMBICTH CIPO-
OyBaru cebe y npodeciiiHiii ASUTLHOCTI e B IPOIIeci HABYaHHS Y 3aKJIajli BUINOI OCBITH. BaXkuBo, 10 CTYJACHT
HE 3aJIMIIAETHCS CaM-Ha-CaM i3 BUPIMICHHSAM TOCTABICHOTO 3aBJaHHs, a BUBYAE Ta aHAJI3ye HOTo ITiJ| HAISI0M
BHKJIIQ/Ia4iB Ta IOPUCTIB-TIPAKTHKIB.

Hisnpaicts FOK rpyHTY€ETBCS MepeBaXKHO Ha 1HTEpaKTHUBHUX MeToAax HaBuaHHs. Cepen HUX — IUCKYCii
Ha OCHOBI KOHKPETHHX «Ka3yCiB», «MO3KOBI IITYPMH», POJIBOBI irpH, 3aCHOBaHI Ha MarepiajiaX pealbHUuX CIIpaB,
KOHCYJIBTYBaHHS | HABYAHHI CTYJCHTIB BUKJIAJauaMHy Ta MPAKTUKYIOUUMH FOPHCTAMH B IHAUBIAYaIbHOMY ITOPSI-
Ky, HaJlaHHs 0e310cepeTHhOI TPABOBOI IOTIOMOTH KilieHTaM [6, . 264]. 11i MmeToau nependav4aroTh NepeTBOPSHHS
CTY/JICHTIB Ha aKTMBHHMX YYaCHHKIB Ti€l 4M 1HIIOI MisUTGHOCTI. 3arajJbHOBIZOMO, IO B3a€EMOJIIS IiJl Yac 3aHITh
CYTTEBO 30UIBIIYE TXHIO €(DEKTUBHICTD 1 A€ MOXKIIMBICTh CTYJICHTAM 3aCBOITH 3Ha4HO OiJbIlie 3HAHb 1 YMiHb, HIXK
3a ornomororo Tpaauniiiaux meroniB. Konnenuia FOK He nepenbayae nmoBHy 3aMiHy HaBYaJIbHUX MPOTpaM IMif-
TOTOBKH 10pHUCTiB. [i cyTh Honsrae y 36arayeHHi HaBYAIBLHOTO MPOIIECY BaXKIIMBUM KOMIIOHEHTOM, a CaMe — Ha/laH-
HSIM MOXKITUBOCTI CTYJICHTaM IPAIfOBATH 3 PEaJTbHUMH MIPABOBUMU KeHcaMu.

VYyacte y poborti IOK, sk 3a3Haumna B. M. Kpapuyk, HaJ3BU4YaiiHO BaXXJIMBA JUTSI CTYACHTIB 3 OIVISILY Ha
Te, 10 BOHU, «3 ONHi€T CTOPOHU, HA0YBAaIOTh HABHYOK COIIabHOT MEPIIEIIIil: 3aTHICTh aJeKBATHOTO i TIOBHOTO
mi3HaHHS cebe W IHIMX JItojed 1 BiIHOCHH; JTOCBIMY JIJIOBOTO CITUJIKYBAaHHS; KOMIUIEKC HABUYOK, IO 3a0e3Ie-
9YIOTh COIIaIbHO-IICUXOJIOTIYHY KOMIIETEHTHICTh — 3IaTHICTh €()EKTHBHO B3AEMOIISTU 3 OTOYCHHIM; TPAKTHKU
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pobotu 3 iHdopMaIliero Ta TOKYMEHTaMHU; HABUYOK KEPYBaHHs 1 «CaMOMEHEIDKMEHT» Ta iH. 3 1HIOI CTOPOHH,
(dhopmyroThes crienudiuHi HaBUYKU, HEOOX1HI U1 BAKOHAHHA NpoQeciiiHuX 000B’I3KiB, MiIBUIIYETbCA (haXOBUN
piBeHb, paBoBa KyibTypay» [10, c. 434-435].

V 3Biti MakKpeiita Bu3Ha4€HO Taki yHiBepcalbHi HABUYKHU IOPUCTIB: BUPILICHHS NMPOOIEMH; IPaBOBHIA
aHaJli3; BU3HAUCHHS IMPAaBOBOTO CTaHy; BU3HAYCHHS (D)aKTHYHOTO CTaHy; KOMYHIKallis (HAaBUYKM CIIIKYBaHHS);
KOHCYJIBTYBaHHS (BEICHHS MIEPErOBOPIB); TPOBEACHHS CYIOBHX HPOIECIB Ta ANBTEPHATUBHUX TPOLIEAYP AJS BU-
PILICHHS CTIOPY; OpraHi3allis i ynpaBiIiHHS IPABOBOKO pOOOTON; BU3HAYCHHS 1 BUPINICHHS €THYHUX TIpooieM [5].
I3 meBHUMU 3acTEpEKEHHAMH, OB’ I3aHUMH 13 BIAMIHHICTIO IOPHIMYHOI AISUTBHOCTI Y KpaiHax aHII0-aMepUKaH-
CBKOI Ta KOHTHHEHTAJIHHOI IIPAaBOBOI CUCTEMH, TaKi HABWYIKHM MOYKHA BH3HATH 0A30BHMH IJIs1 MaHOyTHROTO YKpa-
THCBKOTO IOPHUCTA.

30Kkpema, HABUYKHU TIPABOBOTO BHUPIIIEHHS Po0OiIeMH rependaqaroTh 34aTHICTh BHOKPEMUTH 11 CYTh, BU-
3HAYUTH IUISIXU 11 BUPILIEHHS, YMiHHS OLIHUTH NIEPEeBaru i HeoJiKu MOXKIIMBUX PillleHb, PO3pOOUTH IJIaH Jiil Ta
peamizyBaru HOro Ha TpakTull. Taka HaBUYKa Tependadae 37aTHICTh 3aCTOCYBAaTH HAOYTI IiJ] 9aC TEOPETUIHOTO
HABYAHHS MaTepialbHO-IIPABOBI Ta MPOLECYaIbHI 3HAHHS 3 PI3HUX Tajy3eil MpaBa sl BAKOHAHHS TOCTABICHOTO
3apaaHHs. KpiM 11bOT0, BAKIMBHMH € YIIOPSIKYBaHHS Ta OIIHIOBAHHS iH(OpMAIlii, YMiHHS y3arajbHIOBaTH 3i-
Opani Qaxru.

HacTynHoto rpymnor HaBHYOK, SKi CTYJICHT MOXKE OTPUMATH y FOPUANYHIN KIIiHiIi, € KOMyHIKaTHBHI. Ha
JOYMKY TIPEJCTaBHUKIB IOPHINYHOTO Oi3HECY, MOJIOAUM (PaxiBISIM YAcCTO HE BUCTAya€ BMiHHS KOPEKTHO CIUJIKY-
BaTHCA Yepes e-mail y TiJIOBHX MiJIsX, €PEeKTHBHO KOMYHIKYBATH 3 KJIIEHTAMH, BUSBIISIFOYH iXHI TOTPeOHU, a TAKOXK
3I1ACHIOBATH TOUIYK Ta aHasi3 iHdopMailii. OkpiM TOro, mpodIeMOoI0 € HEJOCTATHICTh 3HAaHb 3 J1JIOBOTO €TUKETY
Ta KynsTypH [11]. HaBuuku koMyHiKallii nepeadayaroTh BUKOPUCTAHHS €()SKTHBHUX METOJIB Ta MPOLEAYP CIIiJI-
KyBaHHS y Ipolieci poOOTH HaJ CIPABOIO, 3AATHICTH IO IOMOTAHHS MCUXOJOTIYHOTO 6ap’epy Ta BCTAHOBIICHHS
KOHTAKTy 13 KJIIEHTOM 1 KOJIETaMH, BMIHHS Y TOCTYIHIH ()OpMi TOHOCUTH CBOIO TOUKY 30py CHIBPO3MOBHHKY Ta
KOHCTPYKTHUBHO CIIPUIMATH IPOTUIICKHY TO3HUIIII0, 3TTaJKYBAaTH «TOCTPI KyTH» Y MPOIIeCi CIIIKYBaHHs, HAIaro-
JOKYBaTh €(peKTUBHY MI>KOCOOHMCTICHY B3a€EMO/IIIO.

[HIMiA TUT HABUYKH, KOO TOBUHEH BOJIOAITH KOKEH IOPUCT, — 116 HABUYKA KOHCYABTYBaTh. KoHCybraltis
nependadae BMiHHS TPAMOTHO 1 IOCTYITHO O3HAHOMITIOBATH KIIIEHTA 3 TIPABOBOIO OIIIHKOKO CUTYAIIii Ta Crioco0amu
il BUpIIICHHS, pO3’SICHIOBATH CKJIAMHI JJIs1 CHPUIHATTS MOMEHTH, JOTIOMAraTé KII€HTY MPUAMATH PillICHH, CKJIa-
JIaTH TIMCHMOB1 KOHCYJIFTATHBHI BUCHOBKH. 3 HaBUYKaMH KOHCYJIETYBaHHs TICHO TIOB)si3aHi HABHYKH ITEPETOBOPIB
1 menianii. Lle miarotToBka 10 neperoBopis, KOHCYIBTYBaHHS KITI€HTA I0JI0 HOrO MO3HULIT Ha IeperoBopax, B TOMY
YHUCIi B MPOIIECi Meiallii, a TAaKoXX BEICHHS TaKKX IIEPETOBOPIB BiAMOBIIHO /IO IHTEPECIB KIIEHTA.

TakoXk CTYICHTH KIIIHIKH OTPUMYIOTh IIPAKTUYHI HABUYKH B Taly3i CKJIAIaHHs MPOEKTIB MPOLECYATbHIX
JIOKYMEHTIB Ta 1HIIUX JOKYMEHTIB IOPHINYHOTO 3MiCTy — PI3HOMAaHITHHX 3asB, 3BEPHEHbB, KJIOTIOTaHb, 3aITUTIB 110
MiAPUEMCTB, YCTaHOB, OpTaHi3alliil, OpraHiB Jep>KaBHUX JIEPKaBHOI BIAJM Ta MICIIEBOTO CAMOBPSTYBaHHSI.

Kpim toro, i 4ac HaBYaHHS B FOPUINYHIN KITiHIII Y CTYICHTIB (DOPMYIOTHCS HABHUYKH BUPINICHHS €THY-
HuX npodeciiHux 3aBnanb. Sk 3a3uaunB B. M. CylieHko, TOTpUMaHHs KOPIIOPATUBHUX HOPM / IIPABHII, SKi pe-
T'YJIIOIOTh €TUYHI aCTIEKTH Y pOoOOTI OPUANIHOI KITIHIKH, € HEOOX1THOK YMOBOIO TXHBOI iSTIBHOCTI Ta PO3BUTKY.
TakuMu KOpropaTUBHUMHU HOpMaMH € CTaHJapTH JiSUTbHOCTI IOPUINYHUX KITiHIK Ta [TpuMipHUiA eTHYHHI KofeKe
FOPUIMYHOI KITIHIKH, SKI TpUiHsIa AcoItialis IOpUINIHAX KIiHIK YKpaiau. Ha mifgcTaBi ux HOpM KOXKHA FOpH-
JIMYHA KIIIHIKA YXBAJIIOE BHYTPIIIHE TTONOKEHHS YU CTATYT CBOET AISTIBHOCTI, 8 TAKOXK — IPaBIJIa ETUYHOI TTOBE-
JUHKY MPaIiBHUKIB KIIHIKH Ta 1HIII JIOKAJIbHI aKTH, CIIPSIMOBaHI Ha TOTPUMAHHS €THYHUX KOPIIOPATHBHUX BHMOT
[7,c. 104].

P. JIx. Bincon BBaxae, 1110 i1eabHa MOJIENb KIIIHIYHOT FOPHIUYHOI OCBITH TTOBUHHA MICTUTH 11’ ATh KOM-
MOHEHTIB: 1) CTyIeHTaM HaJaeThCs aKaJIEMIYHUIA KPESUT 32 YIaCTh Y paMKaX BiIIOBITHOI HABYAIBHOI IIPOrpaMu
FOPUINYHOTO (DaKyabTeTy; 2) CTYACHTH HAJIAl0Th IOPUANYHI IOCIYTH (DaKTUYHUM KITI€EHTaM, SKi MarOTh peajbHi
IOpUANYHI TpoOsieMH; 3) KITI€HTH, AKI 0OCIYTrOBYIOTHCS MPOrpaMolo, HE MalOTh MOXKIIMBOCTI OIJIa4yBaTH IOpH-
JIMYHI TIOCTYTH; 4) CTYACHTIB KOHTPOJIIOE MPAKTUKYIOUHH IOPUCT (aJBOKAT), SIKHW Ma€ JIICH31I0 Ha IOPUINYHY
MPAKTUKY Y BIAMOBIMHIN ropucauKilii, 6akaHo mpodecop, KUl moiise meaaroriydi il KIIHIYHOT IOPUIUIHOT
OCBITH; 5) TpakTHU4YHIHA POOOTI CTYACHTIB mepeaye abo BUKIANAETHCS MapalieIbHO KypC MPO HABUKH, €THKY Ta
LIHHICTh MPAKTUKH, CTYACHTH MONEPETHHO 3aCBOIOTh HEOOXIIHI TOKTPHHANBHI 3HAHHS IS IPAKTUKYBAHHS Y
kimiHim [12, ¢. 829-830]. Cnpoba 3acTocyBaTH 110 MOJEIh JI0 YKPaiHChKUX pealliii Ja€ MOXKIIMBICTh MOOAYNTH,
110 HaOLIbII TPOOIEMHUM MOMEHTOM € BKJIFOUEHHS KypCy IOPUIMYHOL KJIIHIYHOT OCBITH A0 HAaBYAJIBHUX IIJIaHIB
3 BIJIMOBITHUM HAJJaHHSM aKaJeMidYHUX KPEIHUTIB.
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3aranom CTanmapT JisUTbHOCTI IOPUIMYHUX KITIHIK YKpaiHu nepeadadaroTh, 0 HaBYaILHUHN TpoIiec y
IOPUANYHUX KIIIHIKaX 3a0e3MeuyeThCsl yepes opraHizalilo BUKIaJaHHS HaBYAIbHOT TUCHMILTIHE «OCHOBH I0pH-
JIUYHOT KIITHIYHOT MpakTHKW». Taka HaBYaIbHA JUCITUILTIHA MIJIATaE BKIFOYSHHIO JI0 HAaBYAJIbHUX TUTAHIB 3aKJIay
BUIIOT OCBITH UM (PaKyJIbTeTy, SKUN 31 CHIOE MIATOTOBKY (haxiBLiB y Traiy3i Ipasa, K JUCHMIUIIHA BUIBHOTO BU-
0opy cryaeHTiB. OTHaK CTaTUCTHKA TTOKA3Y€E, MO HE BCI JOTPUMYIOTHCS I[bOTO CTaHIAPTY.

Tak, BiANOBiIIHO 10 AaHUX PeecTpy ropuauvHuX KiiHiK, cranoM Ha 2021 p. B Ykpaini HamiuyeTbes 60
IOpUANYHEX KITiHIK [ 13]. Opranizaris BUKJIaJaHHS CICIKYPCY IOPUIMYHOT KITHIYHOT OCBITH B HUX 3/I1HCHIOETHCS
TaK: Kypc 3a BUOOPOM CTYIAEHTIB — 13, 3aHATTA 11032 HABYAIBHUM IJIAHOM — 21, Taki 3aHATTA HE IPOBOISATHCS IS
ctyneHTiB — 11, 000B’s13k0BHIA Kypc — 13, TuTaHy€e IPOBOAMTHCH — 1, BUOiIpKOBa nuciuiiiHa « KOpuaudHa mpakTH-
Ka» BUJIy4€Ha 3 MepesliKy, IpoTe YCi KOHCYNBTAHT(K)1 IOPUANYHOI KITIHIKH IPOXOAATh 000B’ I3KOBHI TPEHIHTOBHIA

kypc — 1 (puc. 1).

BuknapaHHA cneyKypcy lopuaudHoi
KNiHiyHOi ocBiT y 3BO YKpaiHu (cTaHOM Ha
2021 p.)

IHwWwe 3a Bubopom
3% CTYZEHTiB
22%

0608B'A3KOBUI KypC
22%

He nposogAaTbCa
18%
3aHATTA No3a
HaBYa/IbHUM
naaHom
35%

Puc. 1. Bukjagansas cneukypcy opuanyHoi kJiHiyHoi ocsitun y 3BO Ykpainu (ctanom Ha 2021 p.)

Taxum yMHOM, 10 HABYAIBEHHX IUIaHIB AUCHUILIIHA «OCHOBH IOPUINYHOT KITIHIYHOT IPAKTUKI» BKIIIOUEHA
nume y 44% HaBUANBHUX 3aKNTafiB, Ha 0a3i SKuX (QYHKIIOHYIOTH IOPUANYHI KIHIKH (SIK 000B’SI3KOBHH Kypc abo
Kypc 3a BUOOpOM CTyAeHTiB). Ha Hamry nymKy, ie cBiJUUTh PO MEBHY HEMOOILIHKY POJIi KJIIHIYHOI OCBITH IS
MiATOTOBKH MaiOyTHIX FOPUCTIB.

Edexrusnicts BopoBamkenHsa KOK y HaBuanbHUi nporiec, Sk MpUKIaj], MiATBEpAUIa TisUIBHICTE Tep-
HOMUILCHKOT FopuandHoi kiiHika B 2008 p. Ctynentn — wienn KOK — micns pigHOT MiATOTOBKH Y Hill mparieBiia-
IITYBAJIKCS HA Pi3HI MOcaau y 6araTbOX yCTaHOBAX, OPTaHi3allisX 1 JOBOJII YCHIMIHO 3aMalOThCS IOPHIUUHOIO
MPAKTUIHOIO JisUTBHICTIO [1].

BucnoBkn. [lo-mepire, Ha ChOrojHI KIIiHIYHA FOPHIMYHA OCBiTa BU3HAETHCSH BAXKIMBUM HANPSIMKOM
MPAKTUKO-OPIEHTOBAHOTO HABYAHHS FOPUCTIB B yChOMY CBITi. KOpHANYHI KIIIHIKK TTO3UTUBHO 3apEKOMEHIYBaJIH
cebe Takoxx Ha 0araTbox IOpUIUUHIX (pakynpTeTax Ykpainu. [lo-apyre, He3Baxkarouu Ha NEPEeBaru MOeAHAHHS Te-
OpETHYHOI Ta KJIIHIYHOT OCBITH Y IITOTOBII KBaTi(DiKOBAHUX MPABHUKIB, BKIFOUCHHS /10 HABYAIBHUX TUTaHIB BiJ-
MOBiTHOT AUCIUILTIHU («OCHOBH IOPUANYHOI KIIIHIYHOT MpakTUKM», «Opuauuna xiiHika», «[IpakTiuuHe npaBo»
TOIIO) 3AHIIAETHCS HE 000B’A3KOBUM 1 TOMY HEJOCTaTHIM, IO 3MEHIIye e()eKTUBHICTh (yHKImioHyBaHHS FHOK.
IMTo-Tpete, mist MiABHUIEHHS €(EKTUBHOCTI 1 TapaHTOBAHOCTI IOPUINYHOI KIIIHIYHOI OCBITH HEOOXimHO ii BBeC-
TH B HaBYAJLHUI TIporiec sk 000B’sI3k0BUM ejeMeHT. [1o-ueTBepre, HaiOIIbIl BATOMHM 3aCO00M BITPOBAKCHHS
IOPUMYHOT OCBITH 4epe3 IOPUANYHI KIIHIKH € 3aKOHOAaBYE 3aKPIMJICHHS IXHBOI AisuibHOCTI. [lepmmM kpokoM y
LOMY TIpoIIeCi € POEKT KoHIemnii po3BUTKY FOPUANIHOT OCBITH, SIKUH CHPSIMOBYE TEHE3HUC 1 MiBUIIYE 3HAYH-
MICTb IOPHANYHOI KJIIHIYHOT OCBITH. AJKe (POPMYBaHHS y CTYAEHTIB IPAKTHYHNX HABUUOK MAE CTaTH KITIOYOBUM
YUHHHUKOM TiATOTOBKY FOPHUCTIB Y 3aKiIaJlaX BUIIOT OCBITH YKpaiHU.
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OCHOBHI HATITPSIMKN AHTUKOPYHIIMHOI
NISIIBHOCTI B YKPAIHI TA IX ITIPABOBE PET'YJIFOBAHHSI

Posensinymo ocnoemi nanpsamku anmukopynyitinoi disnbHocmi ma ix npasose pe2ynosanis. 3asHaueno, wo
AHMUKOPYNYItIHA OiANbHICMb 30IlICHIOEMbCA 8 YKpaini nepesajdcHo y HanpsAMKy 3anobieants Kopynyii, KUl KOHKpe-
MU3VEMbCS Uepe3 GUSHAUEHHS NOHAMSA KOPYRYIUHUX OifiHb Ma 0CcOONUBOCmell KOPYNYIUHUX GIOHOCUH, GUOLIEHHS 301
KOPYRYIHUX PU3UKIG (8IOHOCUH NYONIUHO20 YNPAGIIHHSA, 0€ GUCOKA UMOBIPHICHb GUHUKHEHHS KOPYNYIUHUX GIOHOCUH).
Ocnognum npasosum akmom yiei cpepu € 3axon Yrpainu «Ilpo 3anobieanns kopynyiiy.

Jna opeanizayii anmuxopynyiunol OisibHOCII KOpynyis po32eisioaemvcs K CUCHeMAd KOPYNYIHUX IOHOCUH,
3aCHOBAHA HA NPOMUNPABHUX OIAHHAX NYONIYHUX NOCA00BUX OCIO 3 KOPYRYIUHOIO 8U200010 Ma 6cynepey nyoOniuHoMY
inmepecy.

Anmuxopynyitina disibHicme 8 YKpaini nog’azana iz ¢y’ ekmamu cneyianbHoi KomnemeHyii, aKi 30iCHIOIOMb
nybniune ynpagninua y yiu cgpepi ma 05t ybo02o CMEOPeHi, € cyb ekmamu 3anobieants KOpynyii.

Knruosi cnosa: anmuxopynyiiina OisibHiCmb, KOPYnyis, 3ano0ieants Kopynyii, KOpynyiuxi npagonopyueHHs,
3axo0u 3anobieants Kopynyii, cyo 'ekmu aHmuKopynyiuHoi OisLIbHOCH.

Kpasuyk H., llemposckaa H.

OcHoéHble HanpagieHuA AHMUKOPPYRYUOHHOI 0eAmenbHOCInU 8 YKpaune u ux npagogoe pezynuposanue.

B oannoii cmamee paccmompenvl 0CHO8HbIE HANPABLEHUSA AHMUKOPPYRYUOHHOU 0eAmelbHOCIU U UX NPABO8oe
pezynuposanue. Ommeuero, Ymo aHMUKOPPYRYUOHHASA 0esAMeNbHOCIb OCYIeCmBIAemcs 8 YKkpaute 8 OCHOBHOM 8 Ha-
npasieHul npedomepauienus Koppynyuu, KOmopbiti KOHKpemu3upyemcs uepes onpeoeienue noHAmMuUs KOppyNYuoHHbIX
desnutl u ocobenHocmell KOppynYUOHHbIX OMHOWEHULL, 8blOeNeHUE 30H KOPPYNYUOHHBIX PUCKO8 (OMHOUEHU NYOTUYHO-
20 Ynpasnenus, eoe 8blcOKA 8ePOAMHOCING BO3HUKHOBEHUS KOPPYNYUOHHBIX omHouweHutl). OCHOBHbIM NPABOBLIM AKIMOM
amoil cipepul aersemces 3axon Yrpaunwvl « O npedomspaujenuu Koppynyuuy.

Jna  opeanuzayuu anmuKoppynyuoHHOU OeamenbHOCmU KOPPYRYUS PACCMAMpUsaemcs Kaxk cucmema
KOPPYRYUOHHBIX OMHOUEHUI, OCHOBAHHASA HA NPOMUBONPABHLIX OeliCTNEUAX NYONUUHBIX OONHCHOCHHBIX UY C KOPPYH-
YUOHHOU 8bI2000LL U BONPEKU NYOIUYHOMY UHIMEDEC).

Aunmuxoppynyuonnas oeamenvHocms 8 YKpaune c8A3aHa C CyObeKmamu cneyudanrbHoUu KOMNnemeHyuu, ocy-
wecmensiowum nyonuyHoe ynpasieHue 6 Smoii cghepe u 015 2mo2o co30ambl, AGIAOMCL CYObeKMamu npedomepaueHus
KOppynyuu.

Knwouesvie cnosa: aHmuxoppynyuoHHas OeamenbHOCMb, KOPPYNYus, NpeoomspaujeHus Koppynyui,
KOPPYRYUOHHbBLE NPABOHAPYUIEHUS, MePbl RPeOYNpeXcOeHUs KOppynyuu, cyovbekmvl AHMUKOpPyRYUuoHHOU 0esamenbHOC-
mu.

Kravchuk M., Petrovska 1.
The main directions of anti-corruption activities in Ukraine and their legal regulation
This article discusses the main areas of anti-corruption activities and their legal regulation. It is noted that
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KpaBuyk M., MNMeTposcbka I.
OCHOBHI HaNpsiIMKM aHTUKOPYNUiNHOI AiSNbHOCTI B YKpaiHi Ta iX NpaBoBe peryntoBaHHS

anti-corruption activities in Ukraine are carried out mainly in the direction of preventing corruption, which is specified
through the definition of corruption and features of corruption, the allocation of areas of corruption risk (public
administration, where there is a high probability of corruption). The main legal act in this area is the Law of Ukraine
«On Prevention of Corruptiony.

For the organization of anti-corruption activities, corruption is seen as a system of corrupt relations based on
illegal actions of public officials with corrupt gain and against the public interest.

Corruption, as a complex concept that encompasses a set of interrelated offenses, arises:

1) mainly between a subject of private law (party 1) and public law (party 2), including with the participation
of intermediaries, less often — between subjects of public law (both parties); and between subjects of private law among
themselves — only if at least one of them is endowed with delegated powers to represent the interests of the state or local
government;

2) on the basis of the subject — the use of opportunities for the influence of the state / local government in the
person of their authorized bodies on relations in society (its permitting, regulatory and control activities, other powers),
which can meet the specific interests of public relations bypassing their general procedures implementation.

Anti-corruption activities in Ukraine are related to subjects of special competence, in particular the National
Agency for the Prevention of Corruption. Its activities are related to the implementation of precautionary measures:
approval of anti-corruption programs of government and state and municipal enterprises, anti-corruption examination
of regulations, consideration of allegations of corruption and sending them to jurisdiction, maintaining a register of
persons who committed corruption violations, analysis of property declarations, etc. In addition to the NAPC, there are
other specially created entities for anti-corruption activities.

Keywords: anti-corruption activity, corruption, prevention of corruption, corruption offenses, measures to
prevent corruption, subjects of anti-corruption activity.

[ocTanoBka mpodiaemu. Kopymiist sik cucTeMa HETaTUBHHUX BIJHOCHH CTalla y CYy4aCHOMY CYCILIbCTBI
OJTHIEI0 3 HAUTOCTPIIINX MPOOJIEM HE TIJIBKU TOMY, IO € CBIYECHHSIM JIerpaaailii MOpalbHUX OCHOB CYCITUILCTBA,
a i ToMy, IO CIIPUYMHSIE HETAaTUBHI HACTIIKU 715 O1IbIIOCTI chep rocrnogaproBaHHs, €eKOHOMIKU Ta MPOMHUCIIO-
BocTi. EpekTruBHICTE 0OPOTHOU 3 OyIb-IKHMHU aHTHCOIIATEHUMU BUSBAMU 3aJIC)KHUTH BiJl MPABHIILHOTO PO3YMIHHS
TXHBOT CYyTHOCTI Ta iCTOPUYHKUX BUTOKIB. L{e cTOCYeThCs 1 KOPYIIIIii, BUSBH SIKOT 3aB)KAM HETaTUBHO MO3HAYAITUCH
Ha 100poOyTI IepKaBH Ta CyCIIbCTBA.

ABTOpH CTaTTi, Yyepe3 mpu3My OILiHIOBaHHS 11i€i mpobnemu B. bouapoBum-Ty30M, 3a3Ha4aroTh, MO «KO-
pyIiis B YkpaiHi Ha CbOTOJHINIHIH JICHb € OIHUM 3 HAHOLIbIIT 3arpo3IMBUX (haKTOPIB IS HAITIOHATBHOT OE3IeKH,
€KOHOMIYHOT'O PO3BHUTKY, BJIACHOTO A€PKaBO- MPABOTBOPEHH:, IIMBLII3aliHHOTO CyCHiILHOTO nporpecy. OCcKiIbKu
BOHA IMiJJPUBAaE Bipy KOXKHOI JIFOMUHH B CIIPABEIUINBICTh, CXHIISE JIO TIEPEKOHAHHS, IO B CYCIUIBCTBI BiJICYTHIH
JIOCKOHAJIMI MexaHi3M 11 ii 00’ €KTUBHOTO i €()eKTUBHOTO 3POCTAHHS 1 CIIOHYKAa€ KOKHOTO O TMOIIYKY 1HIINX
YUHHHUKIB y ()OPMI JONATKOBOTO CTUMYIIIOBaHHS MOCAIOBIIB JUIS 3aXUCTY CBOIX IpaB Ta HEMPABOMIPHUX BHUTOJ.
Kopymuis i moxigHe BiJ Hel XaOapHULTBO K KOPO3isl PO3ZMUBAIOTh YKPAiHChKE CYCHIIBCTBO 1 BUCTYIAIOTh Baro-
MO0 CTHUMYJTFOBTEHOKO CHJIOKO B YCiX cpepax comiaabHOTO pO3BUTKY. [IBi TpETHHH HACENEeHHS YKpaiHU IUIaTITh
MOJABIMHY 1iHY 3a MOCIYTH JepXkKaBH — CIIOYaTKy y BUIVIAII MMONATKiB, a mi3Hime uie i y ¢opmi xabapis» [1, c.
38-39].

OTxe, mpoOiieMa BU3HAYEHHS! OCHOBHHX HAIPSIMKIB aHTUKOPYILIHHOT NisIbHOCTI B YKpaiHi Ta X mpaBo-
BE 3aKPIIUICHHS € aKTyaJIbHUM 1 IepIIOYeproBUM 3aBIaHHSIM Y HALlIOHAJILHOMY JIepKaBo- 1 MPaBOTBOPCHHI.

[uTanHs, 110 BUHUKAIOTH B aHTUKOPYMIIHHAX BIIHOCHHAX, 3HAYHOIO MipOI0 00YMOBJICHI TAKOXK THM, L0
B PI3HUX Tajy3sXx MpaBa YKpaiHU Ha 3aKOHOAABYOMY PiBHI 3aKpIIICHI CBOT O3HAKHU KOPYIIIi Ta KOPYMIIHHUX Bif-
HOCHH (TIPOTUIIPABHOI MOBENIHKH) SIK IPABOBa OCHOBA MPUTATHEHHA 10 IOPUIUYHOI BiIMOBIAAIBHOCTI.

AHaJi3 ocTaHHIX gocaixxkeHb i myomikamiii. [TutanHs mpoTHIIT KOPYMIT PO3KPHIH YKPaiHCHKI JTOCIII-
nuku JI. B. Barpuii-lllaxmatos, B.A. bapanens, O.FO. bycon, B. B. Bacunuk, B. 1. Bacununuyk, A. A. Bo3HIok,
B. B. Tony6om, B. I1. I'ycesa, O. M. JIxxyxa, I. B. 3a6pona, B. 0. 3axapuenko, O. I. Kaieman, M. 1. Kamnuk,
0. ®. Ko63ap, I. B. Kopyis, O. M. Koctenko, M. 1. Menbhuk, FO. IT. Mipomuuk, C. C. Mipomsuuenko. J1. M. Hu-
kudopuyk, C. O. Omensuerko, O. O. Onumyk, O. B. Tepemyxk, M. 1. XaBpoHrok Ta iHmii HaykoBii. He3saxaroun
Ha BEJHMKY KUIBKICTb TOCHIPKEHb YMHHHUKIB, 110 COPHUSAIOTH KOPYIMLii, OpaKye IIMPOKOMACIITa0HOI, IPyHTOBHOT
HAyKOBOI PO3BIAKH MO0 MPOTHIIT Kopymiii B YkpaiHi Ta ii mpaBoBOro peryiitoBaHHs. ABTOPH IIi€i CTAaTTi yxe
3a3Havyaly, 0 CaMe aHali3 CTATUCTUYHKX JAHUX Ta OLliHKA KOPYMITOBAaHOCTI B YKpaiHi MiATBEPIKYIOTh aKTyajlb-
HICTH i€l mpobiemaruku [1, c. 39].

Taxe pi3HOMaHITTS AOCHIKEHb Y PI3HUX raidy3ax npasa (KpUMiHAJIBHOTO, aIMiHICTPaTUBHOTO, (hiHAHCO-
BOTO) MO0 aHTUKOPYMIIHHOT NisITLHOCTI 1 HaJlaJli BUMarae KOHKpeTU3allii HalpsMKiB il 3 IPOTHIIT KOPYIIIIii i
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TOMY X OKPECJICHHS 1 BUBYCHHS € BAYKIIMBHM Ta aKTyalbHUM. CaMe e(eKTUBHICTh aHTHKOPYIIIHHOT JisUTEHOCTI —
Ie TOJOBHUN (HAKTOp JUIs BU3HAYCHHS OCHOBHUX HAMPSIMKIB aHTHKOPYIIIIHHOL JisSITBHOCTI Ta ii FOPHIUYHOTO 3a-
KPITUICHHSI.

Baxxnupo, 11100 aHTHKOpYTLIiiHA TisUTbHICTE Nepeabdadana i 3a0e3nedyBaia OJHaKOBE pO3yMiHHS il cripuii-
HATTSI IKOMOTa O1JIbIIOI0 KUTBKICTIO TPOMAJISIH YKpaiHW Pi3HUX MOHATH Ta TEPMiHIB, O TIO3HAYAIOTH SIBUILA Ta
00’eKTH, TIOB’s3aH1 3 Kopymuiero. Takuil miaxia rapaHTyBaTuMe HEOOXiIHUI piBeHb MPaBOBOi BU3HAYEHOCTI,
cnpusTUMe OibIl eheKTHBHOMY TIPOIleCcy aHTHKOPYIIIHHOI MisUTbHOCTI B YKpaini. ToMy OJHHM 3 OCHOBHHX 3a-
co0iB peaJizamii HbOro MigXo4y € AKiCHa 3aKOHOJaBua Ta iHIIa HOPMOTBOpYa poOoTa.

MeTo10 cTATTi € XapaKTepUCTHKA IPABOBOTO PETYIIOBAHHS OCHOBHHX HANPSIMKIB aHTUKOPYIIIIHHOL mi-
SUTBHOCTI B YKpaiHi Ta IXHE MpaBOBe 3aKPiIUICHHs, IO 13 3’ ICyBaHHSAM MOHATH 1 TEPMiHIB, MOB’SI3aHUX 3 SIBU-
jaMu Ta 00’ €KTaMH KOPYIIITii.

BukJjag 0cHOBHOro MaTepiajy J0c/aizkeHHs. 3a OLIIHKOIO aHATITHKIB, CIPaBXHS LiHA KOPYMLii CTaHO-
BUTH YKPaiHCBKOMY CYCIHIJIBCTBY IIOpidHO 20 MIIpA T'pH, 3HIDKCHHS OWIHKU [HAEKCY CIpUHHATTS KOPYMIIii JIHIIIe
Ha OJIMH MYHKT (3a JecATHOANIbHOIO IIKAIOI0) MPU3BOAMUTD 0 BIIIUIMBY 3 KpaiHM KamiTaiy, 1o aopiBHioe 0,5%
BAJIOBOTO BHYTPILTHBHOTO MIPOAYKTY JACPKABH, a 3aralibHi JOXOIU IPOMAJISH 3HIKYIOTECS moHaiMene 10 4% [1,
c. 39; 11].

Sk BioMo, icTOpist KOPYIIIIii OB’ s13aHa 3 ICTOPI€0 JIIOACHKOT MBI 1 Ma€e ITHOOKI cOIlialibHI KOpeHi.
BoHna € Takoro *k J1aBHBOIO, SIK 1 caMe JiepkaBHe ynpaBiaiHHA. [Ipo 1e cBiguaTh maM’sITKU KyJAbTYpH Ta iCTOpUYHI
JoKepenia pi3HUX erox 1 HapofiB. Tak, Hanpukia, e 2300 pokiB ToMy bpaxman — BepXoBHUI kpers Yanaparyn-
TH, BU3HAYMB LIOHAIIMEHIIIE COPOK CIIOCO0IB PO3TPATH JIep>KaBHUX KOLITIB [2, c. 54].

B VYkpaini kopymiiiiHi aaMiHICTpaTHBHI MPaBOMOPYIICHHS (IIPOCTYIKN) BiMEKOBYIOTh BiJl KOPYITITiHi-
HUX 37104YKHIB. TakoX IXH1 BUAM BIJOKPEMIIIOIOTh y CUCTeMI rairy3eil npasa. Keamidikyroun neski AisiHHA, MOXKHA
CTBEPKYBATH, 110 BOHH X0Y 1 MAIOTh OKPEMi KOPYIIIIiiiHI 03HAKH, TIPOTE HAJISKATH J0 TUCIUILTIHAPHUX MPOCTYTI-
KiB i HaBIIak®. 30KpeMa, B MPOIIeCi BU3HAYCHHS IAXPAaiCTBa YU PO3TPATH, 3IOBKUBAHHS BIIAIOK0 JJISI 0COOUCTOrO
30aravyeHHs1 a00 30arayeHHs MeBHOI opraHi3allii, KOpyMIliiHI BIITHOCHHA MOXYTh OyTH NPUCYTHI, IPOTE TX MOXKe
1 He Oytu. IIpo mocuiieHHs IOPUAWYHOT BiAMOBIAAIBHOCTI 32 KOPYMLIiKHI AiHHS cepe/l HAyKOBLIB CHOTOJHI Be-
JeThCs TaJIKa AUCKycis. Ta HalOIIbII pe3yapTaTHBHE A0 CIIKSHHS 3 TUTaHb MPOTH/IIT KOPYIIIii, Ha HAIITy TYMKY,
Mae OyTH IpoBelleHe Ha MDKAUCUUILUIIHAPHOMY PiBHI. 3arajaoM KOpPYIILil0 B IIUPOKOMY PO3YMiHHI MOXKHA BU3HA-
YUTH K CUCTEMY KOPYIIIMHUX BiJIHOCHH, 3aCHOBaHY Ha MPOTHIPABHUX JiISTHHAX MyONIYHUX TMOCAIOBUX OCI0 3
KOPYIILIIHOIO BUTOJIOI0 Ta Bcymepeu myoiiunoMy iHTepecy [3, c¢. 30-31]. Kopymnuiga — ue mubuHHE coliajibHe
SIBHIIIE, SIKE € AILTEPHATUBOIO TIpaBy i Mopali. Y ipomy miaHi I. B. TTuroieHko yepe3 mpu3My OIiHKH IIbOTO SBUIIA
€. Hepmepxunpkum Ta M. KamimukoM, 3a3Ha4ymB, M0 KOPYIIIS — «COLIANEHO-TIONITHYHE SIBUIIE, 3MICTOM SIKOTO
€ 00yMOBJICHA MTOJIITHYHUMHY, €EKOHOMIYHUMH, COIIAIbHUMH 1 TICHXOJIOTIYHUMH (DaKTOpaMH CHCTEMa HETraTUBHUX
MOTIISIB, IEPEKOHAHb, HACTAHOB 1 JisIHb OKPEMUX IPOMA/ISiH, MOCAJA0BUX OCI0 BIaJHUX IHCTUTYTIB, AEPKaBHUX 1
HeJlep)KaBHUX OpTraHi3alliid, MOJITHYHUX MapTiid, TPOMaJIChKUX OpraHi3alliii, CIpsMOBaHUX Ha 3aJ0BOJICHHS 0CO-
OHMCTHX KOPHCIIMBUX, IPYMOBHX 200 KOPIOPATHBHUX IHTEPECIB MUIIXOM MiAKYIY, XaOapHUIITBA, 3JOBKUBAHHS
BJIQJIOF0, HAJaHHS TUIBT 1 IepeBar BCymeped CyCIIbHUM iHTepecam» [9, c. 2].

OCHOBOIO JIJIsl IPABOBOTO PETYIIOBAHHS aHTUKOPYIIIHHOT HisTIBHOCTI € HU3Ka OCHOBHUX 3akoHiB: «IIpo
3armobiranHs kopymiii»; «[Ipo HamionansHe aHTHKOpYyIIIiliHE O0po Ykpainuy; «IIpo HarioHanbHe areHTCTBO
VYKkpaiHu 3 MUTaHb BUSBICHHS, PO3IIYKY Ta YIIPABIIHHSA aKTUBAMH, OJICPKAHUMH BiJl KOPYIIIHHIX Ta 1HIINX 3J10-
quHiBY, «IIpo mpokyparypy» Ta iHmm [4, 6, 7, 8]. OTOX, OCHOBHUM HAIIPSIMKOM aHTHKOPYIIIIHHOI JisITBHOCTI €
3arno0iraHHd Kopynuii. 3MICT MOHATTS «3amo0iraHHsa KOPYILi» AOLIBHO MPUB’A3yBaTH 10 3aM00iraHHs MpaBo-
MOPYIICHHSM, OCKIIBKH KOPYIIIiHI JIISTHHS, SIKI BU3HAUEH] B 3aKOHOJIABCTBI, € MIPaBOMOPYIICHHSAMH (3JI0UMHAMHU
1 IPOCTYIIKaMH).

3po3yMiTH 3MICT KOPYIIIIii MOYKHA, BAKOPHUCTABIIHN TOJIOKESHHS 3aKOHOJJABCTBA, YePe3 3aKPITUICHY B HHOMY
HOpMY-A€(]iHiLiIO0, IK «BUKOPUCTAHHS Cy0’ €KTOM, Ha/IIJICHUM BJIQJIHUMU TOBHOBKEHHSAMH, [IUX TOBHOBAXKEHb UM
OB SI3aHMUX 3 HUMH MOMUINBOCTEH 13 METOIO OZIepKaHHS, IPUHHATTS, HaJlaHHS HEIPaBOMipHOI BUTOIM IS cebe
4yM 1HIKMX 0ci0, a00 061LAHKA/IPONIO3UILIIs HAJJAHHA HEMPABOMIPHOI BUTOU Cy0’ €KTY, HAaA1IEHOMY BIaJHUMHU I10-
BHOB)KEHHSIMH, 200 Ha H10ro BUMOTY 1HIIUM (Di3MYHUM YU FOPUIMIHUM 0CO0aM 3 METOK CXHIIUTH IILOTO Cy0’€KTa
MyONIYHOTO aMIiHICTPYBAaHHS J0 MPOTHIIPABHOTO BHKOPHCTAHHS HAJaHUX I[bOMY CIY’>KOOBUX TOBHOBAXKCHD UM
TIOB’SI3aHUX 3 HUMH MOXKJIUBOCTCH) [4].

Ha nymKy HayKOBIIiB, «Ha CbOTOIHIIIHIM JIEeHb B CyCNJILCTBI HEMAE €TUYHUX CTUMYJIiB A0 3HMXKEHHS T10-
CaQJIOBUX 3JIOYUHIB 1 KOPYMIIii. Y MacoBiif CBIZIOMOCTI CKJIaOCs IIBU/IIE TO3UTUBHE CTaBJICHHS JI0 Xa0apHUIITBA
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1, SIK TTOKa3aJId JIaHi COITIONIOTIYHOTO JOCHIDKEHHS, CYCITIBCTBO HABITh BHIIPABIOBYE Taki mii» [9, c. 8]. Huni
KOPYIILIIO CIPUIMAIOTh SIK e(heKTUBHUI CIIOCIO BUPILLIEHHS PI3HUX KUTTEBUX IMUTAHb.

[Moromxyemocs 3 TBepkeHHsM 1. [TuroneHko, mo «CKIAAHICTh CUTYAaMii IOISATaE B TOMY, IO KOPYIIITis
B Hallii kpaini HaOymna cucreMHoro xapakrepy. Lle ke He mOOIYHUN MPOIYKT, @ OpraHiuyHa CKJIaZoBa YacTHHA
MOJIITUKO-aIMIHICTpaTUBHOI, EKOHOMIYHOI Ta COIiajJbHOI CUCTEMH JaepkaBh. Jlep>kaBHa ciry>kOa Garatbma po3-
DISIAAE€ThCS K BUT1IHUN Oi3HeC. 32 BCIM IIMM CTOITh HECTPUMHA TATA JI0 PO3KOIII 1 HEpOoOCTBa, 3 OJHOTO OOKY, 1
3acTiiiHa OiJIHICTh, MHUSITBO, HAPKOMaHisl, 3HEBKIIMBE BiTHOMICHHS JI0 TIPalli, 9eCHOCTI Ta MOPSTHOCTI — 3 1HIIO-
ro» [9, c. 9].

BonHovac eeKkTHBHICTh aHTHKOPYIIIHHOI TisITBHOCTI 301IbIIHIACh, OCKUIbKH 3 2014 p. po3modarnach
CHCTEMHA JiepXKaBHa AISIbHICTD 3 MPOTH T Kopymii. 3 Oro yacy Oyiu 3alpoBaKeHi crielialbHi OpraHu, Jisiib-
HICTh SIKUX OB’ si3aHa Oe3MocepeIHbO 3 MPOTUiEt0 Kopymiii. Jlo HUX Hajekarb: HalioHanbHe aHTHKOPYIIITiitHe
61opo Ykpainu (HABY) [7], CrneuianizoBana anTukopymnuiiHa npokypatypa (CAII) [8], Bummii anTukopymnuiii-
uuit cyn (BAKC) [10] Ta inmn opranu. lle, 6e3nepedHo, NMEBHOI MipOO MiJBHIIIIO €(EKTHBHICTh aHTUKOPYII-
uifiHOi nismbHOCTI B YKpaiHi. Tak, 3a qanumu «Transparency International Ykpaina», [naexc cipuiHATTS KOopyn-
mii Ykpaina-2020 y 2013 p. ctaHoBUB 25 onuHUI 1 iaBuIUBCs 110 33 oguHuUIs y 2020 p. (IHnekc xapakrepusye
KOPYMIIOBaHICTh CYCIIJILCTBA: MOKa3HUK iHAEKCY 0 — CYCIiIbCTBO MOBHICTIO KOpyMIIOBaHe; nmokazHuk 100 — cyc-
MiJIBCTBO BiJIbHE BiJ KOpyrmilii). YKpaina 3a muM iHgexkcoM y 2020 p. monana tpu 0amu i orpumana 33 i3 MOXITH-
Bux 100 Oanis, migussmuck Ha 117 micue 31 180 kpain y cnucky CPL, 1m0 B 3aranbHOMY MiITBEPAUIO BUCOKY
KOPYMIIOBaHICTh JIepKaBH 1 cycrinbera. [Topyd i3 Hamu y peirtunry €runert, appukancbka Ecarini (CBaszineHn),
Henai, Creppa-Jleone Ta 3am0Ois — yci 1i kpainu tak camo y CPI-2020 nabpanu mo 33 6anu. 3-moMix cyciniB
HalommKk4I0r0 10 Ykpainu € Mommosa — 34 6anum Ta 115 micne [12].

AHTHKOpYTILIiHA OiSUIbHICTE HE OyJe MOXIMBOIO, SKIIO HE PO3YMITH W0 € Kopymuieto. Kopymiiid-
Hi BITHOCHHU SIK CYKYITHICTh BIJIHOCHH y TyONiuHil cdepi, M0 MOB’sA3aHi 3 OTPUMAHHIM KOPYMIIHHOT BUTOAM
cy0’ekTaMu KOPYIUIHHUX MPaBONOPYIIEHb, BapTO MPOAHAJI3yBaTH 3 MPUB’SI3KOI0 10 CYCHUIBHUX BITHOCHH. A 3
TIOTIISAY JIFOMUHHY, TIPEJMETOM KOPYIIIi € MOKITMBOCTI JiepkaBu (ii T03BIIBHA, PETYISTOPHO-KOHTPOJIbHA JTisiTh-
HICTb, sIKa BIUIMBA€E Ha 0CO0Y), 3aBISKU AKHUM MOXKHA 33JJ0BOJIbHUTH KOHKPETHI IHTEPECH YYaCHUKIB CYCHITBHUX
BITHOCHH IIPHUBaTHOTO XapakTepy. CaMe TOPTriBis IUMH JIEpKaBHUMH MOXIIUBOCTSIMU CTBOPIOE MIATPYHTS UIS
KOpYIUIHHUX Oid. Jlep>kaBy NpeAcTaBiIsIOTh y BiTHOCHHAX ii OpraHu Ta ix mocajoBi ocoOu. ToOTO KopymiiiHi
BiTHOCHHU BUHHKAIOTh MiXk Cy0’€KTaMu MyOJIiYHOTO (JeprkaBa Ta OpraHu MiCIIEBOTO CaMOBPSIyBaHHs B 0c00i 1X
MPEJCTaBHUKIB) Ta MPUBATHOTO IpaBa (Pi3uuHi 0codu, MiANPHEMIT, 1HII cy0’€KTH TOCIOAAPIOBAHHS).

HasBHicTh cy0’€xTa MyOIIYHUX BIaIHUX IIOBHOBAYKEHB X04a O 3 OJIHIET CTOPOHH € 000B’s13K0BOF0. KopyT-
1is He Oye MPUCYTHS MK Cy0’ €KTaMH IIPUBATHOTO MpaBa, SKII0 Y HUX HeMae MyOIiuHUX BIaJHUX IIOBHOBAYKEHb
(BOHU HE JIIOTH BiJl IMCHI OpTraHiB JIep)KaBU UM MICIIEBOTO CaMOBPsITyBaHHS) — I1e OyAyTh MPaBOYHHH (YTOIH, J10-
TOBOpH), a OTKe, IIPaBOMIpHA MOBE/iHKa Cy0’€KTiB MPUBATHOTO MpaBa. B pa3i BUHMKHEHHS TYT NMPaBOMOPYLIEHb
X kBaMipiKyBaTUMYyTh HE K KOPYIIIIiiHI.

KopymuiiiHi BiTHOCHHU MOXKHA XapaKTepU3yBaTH Ta Ki1acu(iKyBaTH 3a pi3sHUMHU KpUTepiiMu. 30Kpema, 3a
KUTBKICTIO CTOPIH, 5IKi OEpyTh y4acTh Y KOPYIIIIHHUX BiJHOCHHAX, MO)KHA BUOKPEMHUTH TaKi TPy KOPYIIIHHUX
cUCTeM:

1) mpocra, KoK y KOPYMIiHHUX BIIHOCHHAX OEpYTh y4acTh 0E3MOCEPEIHBO JIBI CTOPOHHU (3 MOXKIIHBOIO
MHOXHHHICTIO), MIX SIKHMH iCHY€ JOMOBJIEHICT PO B3a€EMHUI 0OMiH KOPYIILIiI{HOIO BUTO/IOI0;

2) cKIIaJHa, KOJIH 10 KOPYIIIHHKUX BiTHOCHH 3Ty4al0ThCs TAKOX ITOCEPEIHHK (TI0CEPETHHUKH ), TPECTAB-
HUKH OpPTaHi30BaHOI 3JI0YMHHOCTI TOIIIO.

3riJiHO 3 IPOBEICHUM aHAaJIi30M KOPYIIIisi BUHUKAE TOJI, KOJIU:

1. IopymieHo yromy, 10 BU3HAYAE EIETYBaHHS 000B’I3KIB UM 3aCTOCYBAHHS BIIJY HA BIACHHUN PO3CYII;

2. ATeHT BcyImeped iHTepecaM MPUHIMIIANA JIi€ Ha KOPUCTh TPEThOT1 CTOPOHU (KIIIEHTA) 1 OTPUMYE Bijl HEl
BHUHAropoy.

CaMe MOJIeNTb «IOPYYHTENb (MPUHIIAIIAT) — BUKOHABEIh (areHT) — MiAOMmiYHUN (KITIEHT)» € HaHOUIbII
3pYYHOIO /151 IOSICHEHHS IPUYHH Ta CyTHOCTI KOPYMUIHHUX BiTHOCHH (pHcC. 1).

V uiit Mozesi MPUHIIMIIAIOM, K MPpaBmIIo, € aepkasa (I1), ika BCTAHOBIIIOE TIpaBUJIa 1| BU3HAYAE areHTaM
(A) — YNHOBHHMKaM CEpEIHBOI T4 HU30BOI JIAHKHM OPraHiB JIEPKABHOI BIATU Ta MICIEBOTO CAMOBPSAYBaHHS I
YIpaBIiHHA — KOHKPETHI 3aBJaHHA. YNHOBHUKH JIIIOTh SK NPEICTaBHUKH JepxkaBH mnepen kiuiearamu (K) — okpe-
MUMH (PI3UYHUMH Ta IOPUINIHUMHU 0cobamu [3, c. 34].
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BHKOHYE 3000B’ A3aHHA 3a CIUTaYy € II0JaTKH
IlOMOBJ'ICHiCTIO 3 IIPHHITHIIATIOM

Puc. 1. Monesb kopynuiifHUX BiTHOCHH y CHCTeMIi «IIPHHIMIIAJ — aTeHT — KJIi€HT»

B 06MiH Ha BiANOBiHY BUHArOpOAy BiJ KIIi€HTA, areHT, Ail0YU BiJ IMEHI NPUHITUIIANA, HAJIA€ KIIEHTAM
Pi3HI TOCTYTH (JIINEH3Y€E MisIBbHICTD (DipM, BUIA€ TPOMaJSTHAM COIIabHY JOMOMOTY, HaiiMae poOITHUKIB Ha Aep-
XKaBHY CIIy>kOy TOIIO).

Kopymiiiina Burona, 3po3ymisio, He 000B’I3KOBO Ma€ OyTH TPOIIOBOKO: I1e MOXKE OYTH MOJapyHOK a00 BU-
KOHAHHSA POOIT, CIPUSHHS B IPU3HAUYEHHI Ha IEBHY 1OCAy TOIIO.

Hagenenuii puc. 1. cxeMaTHUHO LIFOCTPYE KOPYIIIIIIO SK MPOCTHH 0OMIH MiXK JBOMa YYaCHUKaMH — KO-
PYHIIIOHEPOM 1 KOPYMIIOBAaHUM areHTOM (IiIKYIJICHOI0 0C000I0), SIKMH HaAIICHUH IepxKaBHO-BIaJHUMH IIOBHO-
Ba)KEHHSMH.

VY peskux BUIAAKAaX MiANPHEMIN Y iHII IPUBATHI 0COOH JAIOTh BHECKU KOPYMLIHHOTO XapakTepy (xa-
0api, MONapyHKH 1 T. I1.) HE 3 METOI0 OTPUMAHHS BHTOJIM BiJl KOHKPETHOTO YIPABIIHCHKOTO PIllICHHS, a 100 MaTh
3arajbHUM 3aXUCT CBOIX MpaB a0o A1 3A1HCHEHHS MiITPUEMHHIIBKOT JisUTbHOCTI UM B MOBCSAKACHHUX BITHOCHHAX
3 TIpeACTaBHUKAMH BIIaJH.

KopynuiifHi BiTHOCHMHM B €KOHOMIi4HIH cepi MOXYTh PO3BMBATUCh 3a PI3HUMU CXEMaMH, MpPOTE
00’eTHyBaTHME 1X OITHA MeTa: 3700yTH €KOHOMIUHY BUTONY. EKOHOMIYHA BHTO/a — IIe caMe Te, 3apajid YOro M-
HOBHUK BCTYMA€ y KOPYMIiiiHi BiTHOCHHHU.

Jlns 3amo6iraHHs KOpyNiii Ta aHami3y 11 NONIMPEHHS BUKOPHCTOBYIOTHCS 30HU KOPYIIIHHOTO PH3HKY.
KopynuiitHuii pu3nk MOXKHA BUSHAYUTH K HMOBIPHICTh BUNHEHHS KOPYIIIIMHUX IisSHb 32 KOHKPETHUI IPOMI>KOK
Yacy y BIJHOCHHAX MK Cy0’€KTaMu MyOJiqHOro abo MyOIigHOro Ta MPUBATHOTO MpaBa. 30HOK KOPYMIIHOTO
PHU3HKY € TEPUTOPIsl, HA SKil MPOBOAUTHCS aHAJI3 KOPYILIIHHOTO PU3MKY. 32 OXOIUICHHSAM KOPYMIiiHI PU3UKH €:
3araJbHOJICPKABHUMH, PETIOHAIBHUMH, JIOKATBHUMU. 3a c(epor0 BUHUKHEHHS KOPYMIIHHI PU3UKH TOMIISIOTH
Ha: KOPYNIUiHNUI PU3KK y HONITHKO-IIPABOOXOPOHHIH cdepi, B eKOHOMIUHIH cepi, B cucTeMi OCBITH, MEAUYHIN
cepi, FOCTHIIIT; KOPYTIIHHAN PU3UK Y CUCTEMI ()OPMYBaHHS Ta MPU3HAYCHHS KaJIpiB Ha MOCAN B yOIivHIN cde-
Ppi; KOPYHIIHHUKM pU3KK y CHCTEM] crenn(iuHUX KOPYIIIHHNX BUSBIB («M’SIKOT KOPYILIi»).

DakTHYHO OCHOBOKO aHTHKOPYIIIIHHOTO 3aKOHOJABCTBAa ChOTOAHI € 3akoH Ykpainu «[Ipo 3amobiraHHs
kopynuii» [4]. 3rigHO 3 MPOBEICHUM HOTO aHaJIi30M, Cy0’€KTIB y cepi KOpyHNUiHHUX MOPYIIEHb MPONOHYEThCS
MOJITMTH HA 2 BEJIHMKI TPpyNH: Cy0’€KTH 3aro0iraHHs KOPYIIIil Ta Cy0’ €KTH BiIMOBINATBHOCTI 32 KOPYMIIiKHI Tpa-
BonopyuieHHs. Cy0’€KTiB 3a1100iraHHs KOPYIIIii, 3 METOI0 YJOCKOHAJICHHS aHTUKOPYMIiIHOT AisITBHOCTI, AOLiJIb-
HO PO3MOAUTUTH Ie Ha 2 MATPYyNH: cy0’€KTH Oe3mocepeIHbOi MPOTHIIT Ta CYy0 €KTH OMOCEPEIKOBAHOT IPOTHII.
Jo mepmioi miArpynu MoXHa BiIHECTH CIELiaJIbHO YIOBHOBAXKEHI OpraHu, a A0 JIpyroi — BCiX (i3HuHHUX 0Cib,
TPOMAJIChKI OpraHi3ailii, mInIpueEMCTBA, YCTAHOBH, OpraHi3alii BCix ()OpM BIACHOCTI. Y BHIIaJKaX BHSBICHHS
cy0’exTamu Apyroi miArpynu (akTiB KOPYyMUiHHUX JisTHb — BOHU MalOTh 3BEPHYTHUCH 0 CHENiaIbHO YIIOBHOBAXKE-
HUX OpraHiB y cepi mpotuaii kopymiii (cy0’ekTiB Ge3mocepeTHbOT MPOTHIIT), IOOH BXHUTHU BiIIOBITHI 3aX0/IH.

Cepen cy0’eKTiB crieniagbHOi KOMIIETEHIIT BUOKPEMITIOIOTh HalioHalpHe areHTCTBO 3 MUTaHb 3aMo0iras-
Hs kopyniii (Hagani — HA3K) sk nenTpaipHu opraH BUKOHABUYOT BJIaJIU 31 CIIelialbHAM CTaTycoM [5], cTBopeHe
BiMOBiAHO 10 3axkoHy Ykpainu «IIpo 3anmobiranns xopymiii» [4], posain II. 3oxkpema, HA3K po3pobisie Ta Bipo-
Ba KY€ aHTUKOPYIIIIIHI CTAaHIAPTH B3aEMOJIIT: 3 YITOBHOBaKCHUMH 0COOAMH 3 TUTaHb 3a1I00ITaHHS Ta BUSBICHHS
KOpYyMLii, SIKi IPAIfOI0Th y Jep KaBHUX OpraHax, JCp>KaBHUX MiIPUEMCTBAX, JEP)KaBHUX aJMiHICTpaIlisX, opra-
HaX MICIIEBOTO CAMOBPSTyBaHHS, IIUTHOBHX (POH/IAX Ta B FOPHIUIHIX 0C00aX, y IKUX HE 3aTBEPIKYIOTHCS aHTHKO-
PYHIiHHI IporpamMu; 3 BUKpUBadaMHu KOpymilii. BOHO MpoBOANTH aHTUKOPYIIIHHI eKCIIEPTH3H HOPMATHBHO-TIPa-
BOBHX aKTiB, PO3pO0JIsi€ THITOBI aHTUKOPYIIIIIHI MPOrpaMH Ta MOTOPKYE aHTUKOPYIIIIHHI TPOrpaMH Iep>KaBHUX
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OpraHiB, CTEXKHTH 3a iX BUKOHAHHSIM, PO3TIISAIAE 3asBU PO KOPYIIIi0, aaMiHICTpye CIUHMIA TepKaBHUN peecTp
0Ci0, sIKi BAMHUIIN KOPYIIIiKHI a00 OB’ s13aHi 3 KOPYyMIi€ro npaBonopyiieHHs (Peectp kopymiionepis) oo [5].

Ha nymky 1. [Turonenko: «crenudika i CKIaIHICTh Ai€BOT MPOTHIIT KOPYIIIii JUKTYIOTh BIAMOBIIHY aHTH-
KOpYIILiiiHy cTparerito. [onoBHe, 11100 3aX0/H, SIKi BIPOBAKYIOTECS, Oyl €IMHUM KOMIUIEKCOM Aiid. OpieHTy-
BaTHCS MOTPIOHO HA MOJIENTh KOMIUIEKCHOT JIii B PEKUMI HapaieIbHOTo 3IMCHEHHS 3aXO0/liB SK PEBEHTHBHO-BH-
XOBHOI 1 Mpo(iTaKTHYHOT, TaK 1 KapaJlbHO-IIPUMYCOBOT i1, 1110 3aCHOBaHA Ha MPUHIIUIIAX 3aKOHHOCTI, IPO30POCTi
Ta IMBUTLHOTO KOHTPOJIO. 3a3Ha4eHi aHTHKOPYIIIiHHI 3axonu OyIyTh MpAIIOBATH TUTLKU 33 YMOBH, SKIIO BOHH
CTaHyTh IOPUANIHO OOIPYHTOBAHUMHU, MOJITUYHO MPOJYMAHUMH, & TAKOXK €TUYHO, TICUXOJIOTIYHO, COLIAIBHO TIe-
pexoHmuBUMNY [9, c. 9].

3a pexoMeHAaliAMHU MDKHApOIHOI aHTHKOpPYMUidHOI TrpomMazachbkoi oprasizamii (IToGanbHUE pyx)
Transparency International Ukraine 2020 Ykpaini He0OXiqHO: «ITiIBUIIATH €(EKTUBHICTh CUCTEM 3aro0iraHHs
MOJITHUYHOI KOPYILIi; 3apoBaJUTH BIAKPUTUIN Ta MiA3BITHHUM MpoILeC MPUBATU3ALi] 1ep>KaBHOTO MaiHa; cdop-
MyBaTH NpodeciiHy Ta He3aleXXHY CYIOBY BIajay; 3a0€3MEUNTH HE3aJIC)KHICTh Ta CIIPOMOXKHICTh OpTaHiB aHTH-
KopyIuiitHoi cdepu; nozbasnenns CBY i Hannoninii noBHOBaXkeHb OOPOTHOH 13 €KOHOMIYHOIO 3JIOYMHHICTION.
Maiixe Bci peKOMeH/aIlil MMOBHOK Miporo He BUKoHaHi [12]. [lyis minBuiieHHs e(peKTUBHOCTI aHTUKOPYIIIHHOT
JUSUTEHOCTI 1 HaJalli € aKTyadIbHUMHE TaKi 3aX0IU: MPOBEICHHS MPO30PHUX Ta MONITHYHO HEYIEPEIKEHIX KOHKYPC-
HUX BiI0OPIB KepIBHUKIB aHTUKOPYIIIHHUX IHCTUTYIIiH; 3a0€3NICUYeHHS Ti€BOT CUCTEMH CTPUMYBaHb i MPOTHUBAT
JUTSL He3aJIeKHOCTI aHTUKOPYILIIHOT iHppacTpyKTypH BiJl aIMiHICTPAaTUBHOTO Ta MOJITHYHOTO TUCKY; 3aKOHO/IaB-
Ye 3a0e3MedeHHs] aHTUKOPYIIIIHHUX OpTraHiB HEOOX1THUMHU 1HCTPYMEHTAMH IS MTOBHOIIIHHOTO 3/I1HCHEHHSI CBOTX
¢byHkuii, Ha mo akientye ysary 'O Transparency International Ukraine [12].

Sk panilre 3a3HaYaNOCh, BAYXKJIMBUMHU TPHHIUATIAME 3a1100IraHHsS KOPYIIIii, KpiM 1HIMUX (CHCTEMHOCTI,
00’€KTHBHOCTI, TPAKTUYHOI CIPSIMOBAHOCTI Ta PAaJUKAIBHOCTI 3aXO[iB, HAYKOBOI OOIPYHTOBAHOCTI, B3a€MOIii
BIIAIIHAX CTPYKTYpP, KOMIUIEKCHOT IIPOTH/Ii1), JOIIJIFHO BBAKATH IIPHHIIUIIN «BEPXOBCHCTBA MPABA» 1 «3aKOHHOC-
Ti». 3 onIAQy Ha 1€ BCi 3ac00M 0OpOTHOM 3 KOPYIIIEIO, AKi Xoua i MOXXYTb BUSBUTUCH PE3yNbTaTUBHUMHU, aje
cymnepedars KOHCTUTYIIIHHUM 3acafgaM (yHKIIIOHYBaHHS JepyKaBU Ta CyCIIUIBCTBA, € HEPUHHATHUMA. [103uTHB-
HO 3Hayylla NPOTUAIs KOpyNuii Moke OyTH JuIie 3a yMoBH 0a3yBaHHS ii TUTbKM Ha MPaBOBiil 0cHOBI. BonHowac
3TiJHO 3 IPUHIUIIOM 3aKOHHOCTI BC1 aHTUKOPYIIIiHHI 3aX0T¥ IPYHTYIOThCS BIIMTOBIIHO 70 MOJI0XeHb KoHcTuTy1Ii
Ta 3aKoHIB Ykpainu. JKoaHi MipKyBaHHS (TparHeHHs €()eKTUBHOCTI, PE3YJIbTATUBHOCTI) HE MOXKYTh BUIIPaBIATH
3aCTOCYBaHHS aHTHKOPYIIIHHUX 3aXO0JliB, SIKI HE Bi/IMOBIIalOTh 3aKOHY. BiJICyTHICTh 3aKOHOIABYOT OCHOBH IS
BKUTTS 3a3HAYCHUX 3aXOJiB € MIJCTABOIO JJIS PO3POOKH M yXBaJCHHS BiJIIOBIIHUX HOPMATUBHO-IIPABOBHX aK-
TiB [1, c. 41].

AHani3 JpxepenbHoi 6a3u Ta momepeHi aBTOPChKi JOCIiIKEHHS Jal0Th 3MOTy ¢(hopMyBaTH Taki HaNpsM-
KH aHTHKOPYIIIIHHOT TiSTIBHOCTI: no-nepuie, BBAKATH MPOPIIAKTHKY (TIOTICPEKSHHS, BKUTTS YIIePEDKYyBAIbHUX
3axO0[liB 3 HEJOIMYIIEHHs] BUHUKHEHHS KOPYIIIHHUX CUTYallill) IPiOpPUTETHOIO [Tl 3aM00iraHHs Ta MPOTUMIIT KO-
pyIILLii; no-opyee, GopMyBaHHS HETAaTUBHOTO CTABJICHHS T'POMAJICHKOCTI J0 KOPYIIIIi Ta KOPYIIIOHEPIB MUITXOM
MIPOBE/ICHHS Cepe]l HaceJIeHH aHTHUKOPYTLIHHOT IIpomaran/iy, aritauii B 3aco0ax MacoBoi iHpopMalii; no-mpeme,
CTBOPEHHS «IIEPENTiKy MOCaly» IiIBUNICHOTO PU3WKY OO0 KOPYIIIii, 0 HAWOUTBI BTATHYTI y KOPYIIIIIO, JUIS
SIKHX 3alpOIIOHYBATH IEPEUTH Ha CTPOKOBI KOHTPAKTH 3 «KOMIICHCANIHHIM ITAaKETOM», 1[0 CTAHOBUTH YaCTKOBY
BUIUIATY 3 OFOJPKETHHX KOIITIB, SIKI YNHOBHHUK BTPATHTh, BIIMOBIISIFOUUCH BiJl Xabapa; no-uemeaepme, MiIBUIICHHS
JUTSL IEPKCITY>KOOBLIIB €(peKTUBHOCTI MpaBHJI €TUYHOI MOBEIIHKH B HANPSIMKY 3a0e3nedeHHs NoOpouecHoi mo-
BCIHKH, YHUKHEHHsI KOH(UIIKTY 1HTEpECiB Ta JIeTalli3yBaTh MOHSTTS «IHCTUTYTY MPABOBOTO KOMIIPOMICY» IIIOJ0
Ccy0’€KTIB KOPYIIIWHUX JiSTHb, BAMHEHUX HUMHU 0COOMCTO 200 iHIMUMU 0co0amu, siKi JOOPOBUIBHO CIIPUSITH iX-
HBOMY BHSIBIICHHIO, PO3CIiTyBaHHIO Ta IPUIIUHECHHIO; nO-1 ‘Ame, TiIBUIIECHHS SIKOCTI HaTaHHs YIIPaBIiHCHKUX I0-
CIIyT Ta po3pOOJIeHHs KpUTEPiiB ii OLiHIOBaHHS i (hOpMYBaHHS MIPO30OPUX MEXaH13MiB MPUHHATTS YIIPaBIiHCHKUX
pillleHb, MaKCUMAIILHO iX TIepeBecTH Y (GOpMYy TEXHIYHOTO MPOIECY, TUCTAHIIIHHO, OOMEKHUBIIN OE3MOCepeHIi
KOHTAKT 3 YPSAOBIISIMHU; HO-UtOCHe, CTBOPEHHS B OpraHaX JepiKaBHOI BIAAN CTPYKTYPHUX MiAPO3IIIIB BHYTPIIII-
HIX pO3CIiAyBaHb KOPYMIIHHUX JisIHb; 10-CbOMe, CTBOPSHHS JIEBOTO MEXaHI3MY 3aXUCTY JIFOACH, SKi TIOBiIOMIIS-
TUMYTb PO KOPYMLIiKHI 1ii.

Kpim Toro, st BIOCKOHAJICHHS MEXaHi3MY MPOTHIIT KOpyTiii (aHTUKOPYIIIIHHOT MisSUTBHOCT1) HEOOX1THO
B YKpaiHi MOCHJIUTH POJIb IHCTUTYTIB TPOMASTHCHKOTO CyCIiJIbCTBA.

BucHoBku. OTxe, aHTHKOPYIIIiHHA JiSUTBHICTh 3MIHCHIOETHCSA B YKpaiHi MEPEBaXKHO Y HANIPSIMKY 3aro0i-
TaHHS KOPYIILIT, SIKMi KOHKPETH3Y€ETHCSI Yepe3 BU3HAYCHHS MOHATTS KOPYIIIIHUX JisHb Ta 0COOIMBOCTEH KOPYII-
MIHHUX BiTHOCHH, BUIIICHHS 30H KOPYIIIHHUX PU3UKIB (BiIHOCHH ITyOJIIYHOTO YTIPABIiHHS, ¢ BUCOKA HMOBIp-
HICTh BUHUKHEHHS KOPYNUIHHUX BigHOCKHH). OCHOBHUMH NPaBOBUMU aKTaMH y Uil cdepi € 3akoH Ykpainu «IIpo
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3armo0iraHHs KOPYIIIiiD» Ta 3aKOHH, [0 PETYITIOOTH JisUIbHICTh, BU3HAYAIOTh KOMIIETEHIIII0 OpPTaHiB, OCHOBHOIO
JUSITBHICTIO SIKMX € 3ar00ITaHHsl Ta MPOTU/Iisl KOPYTIIIii.

VY xoni MpOBEICHOTO HAYKOBOTO JIOCHIIKEHHS Oyli0 c(hOpMYIIbOBAHO CiM OCHOBHHMX HAIPSIMKIB aHTHKO-

PYIUIAHOI NiIBHOCTI B YKpaiHi, IpaBoBa periaMeHTallis 1 peaizaiii sIKUX OKPECIIOE MUIAX 10 MOKPaLIeHHS 11
e(heKTUBHOCTI.

10.

11.
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EBOJIIONISA HOPMATUBHO-ITPABOBOI'O AKTA B CUCTEMI
JIDKEPEJI TIPABA YKPATHH IX — XIX CT.CT.

3 ypaxyeanHsm HanpayioeaHv Cy4acHoi simuusHAHOL icmopioepaghii 8i000padceHo esonoyilo HOPMAMUBHO-
npagoso2o akma & cucmemi oxcepell npasa Ykpainu 6i0 6UHUKHEHHs 00 3amMEePONCEeHHSL K OCHOBHO20 Odcepend. 30ii-
CHEHO ICMOPUKO-NPABoBUL aHali3 0dcepel npaea ma ix cniggionowenHs Ha pisHux emanax po3eumky. Ocobrusy ysazy
npuoineno mamepianam KoOugixayiti ma 6iOn0GIOHOCMI ICMOPUYHUX AHANI02I6 CYHACHIll Kaacugirayii 0dxicepen npa-
6a. 3pobneno BUCHOBOK, WO HOPMATMUBHO-NPABOBUL AKIN NOCTYNOB0 CHIAE OCHOBHUM O0JICEPETIOM NPasa Ha mepumopii
Vipainu 3 XVI cm. Hozo ocnosnumu ocobnusocmsamu 6yiu: 6n1ue 36udaceo20 npasd, MU PisHux npagosux mpaouyiil
i npasosux cucmem 0epIHCAGHUX YMBOPEHb, 00 CKAAOY AKUX BXOOULU YKPATHCOLKI 3eMili 8 OKpeMi nepioou, 3aniymanicims,
2POMIZOKICMb Ma NOOeKyOU pO30INCHOCHI 3 NPAKMUKOIO.

Kniouosi cnosa: Osicepena npasa, HOpMamueHO-npAGOGUTi akm, 3aKOH, 36Udail, KOOughikayis, HOPMAmMueHo-
npasosuii 00208ip.

Ilanghéposa M.

Deonroyun HOpMamueHoO-nPaAso6020 aKkma 6 cucmeme ucmounukos npasa Yxpaunnt IX — XIX gs.

C yuemom Hapabomox co8pemMenHol omedecmeeHHOU UCIMOopUopapuu 0ceeweHa 601101 HOPMAMUBHO-NPA-
606020 AKMA 8 CUCMeMe UCTOYHUKO8 NPasa YKpaunvl om nosneHusi 00 ymeepicoeHus 8 Kaiecmee 0CHOBHO20 UCTOY-
Huka. Ocywecmenen UCMOpUKO-npasosoti AHAIU3 UCIOYHUKOS NPABa U UX COOMHOUIEHUS HA PA3HBIX SMANAX PA3GUMUSL.
Ocoboe enumanue 0bpaweHo Ha Mamepuaibl KOOUDUKAYUL U COOMBEMCMBUE UCOPULECKUX AHAL0208 COBPEMEHHOU
Kaaccughuxayuu ucmounuxog npaea. Coenan 81600 0 MoM, YMo HOPMAMUBHO-NPABOBOL AKIM NOCIMENEHHO CIMAHOBUMCS
OCHOBHBIM UCTMOYHUKOM hpasa na meppumopuu Yipaunvt ¢ XVI 6. E2o0 ocnogHbimu 0cobennocmamu ObLiu. 6nusHue
00bIYHO20 NPABA, GIUAHUE PAZHLIX NPABOBLIX MPAOUYULL U NPABOBBIX CUCTEM 20CYOAPCMBEHHbIX 00PA306aHUN, 8 CO-
Ccmas KOmopuvix 6X00UNU YKPAUHCKUE 3eMIU 8 OMOeNbHble NePUOObl, 3aNYMAHHOCHb, 2POMO30KOCMb U UHO20A PACXOHC-
Oenue ¢ NPAKMuKo.

Knrouegwie cnosa: ucmounuxku npasa, HOpMamueHo-npagosoll akm, 3aKoH, obviual, KOOUpuKayus, Hopmamus-
HO-NpAasosoll 002060p.

Panforova M.

Evolution of regulatory act in the system of sources of law of Ukraine of the IX - XIX centuries

Taking into account the achievements of modern domestic historiography, the evolution of the normative legal
act in the system of sources of law of Ukraine from the appearance to the approval as the main source is covered. The
historical and legal analysis of sources of law and their ratio at different stages of development is carried out. Particular
attention is paid to the materials of codifications and compliance of historical analogues with the modern classification
of sources of law. The purpose of the study was to identify the general patterns of its development and features that have
been formed historically and have influenced the further development of the legal act in Ukraine. It is concluded that the
legal act is gradually becoming the main source of law in Ukraine since the XVI century. For a long time, the normative
legal act developed in close connection with legal custom. Certain aspects of civil law remained unresolved, leading
to the formal recognition of customary law in rural areas throughout the period. At an early stage, the normative legal
act was formed under the influence of the Byzantine legal tradition, from the XVI century was influenced by the Roman
legal tradition in its Western European version and from the XVIII century was in the sphere of influence of the Russian
legal tradition. Its main features were: the influence of customary law, the influence of different legal traditions and
legal systems of state entities, which included the Ukrainian lands in certain periods, confusion, cumbersomeness and
sometimes divergence from practice.
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MocTanoBka npoo6aemu. [Iporec CTaHOBICHHS Ta PO3BUTKY JEPKABHOCTI HE3aJICKHOI YKpaiHU HEpo3-
PHUBHO TIOB’sI3aHUH 13 CTBOPCHHSM 3HAUHOTO MacHBY HOpMaTHBHO-TIpaBoBUX akTiB (nani HITA). Ile mosicHIoEThCS
TUM, 110 Oy/Ib-sKa AepkaBa He MOke e(peKTUBHO (PyHKLIOHYBaTH Oe3 ix 30anaHcoBaHoi cucteMu. B ymoBax ¢op-
MYBaHHS IPaBOBOI JIepyKaBU B YKpaiHi 3pOCTaE 3HAUCHHS COMIaJbHUX PETYIISITOPIB, 0COOIMBOIO 3ar0CTPIOETHCS
HEOOXiHICTh MIHMOOKO OMAHOBYBATH 3aCad CyYacHOTO JIEPKABO- Ta MPABOTBOPEHHS, KpPAIle PO3YyMITH MEpeIy-
MOBH 1 YHHHUKHU (POPMYBAHHS JICP>KaBHO-TIPABOBUX TPAJHUIIIH, 30KpeMa 1010 3pOoCTaHHs poui npasa ta HITA sk
OCHOBHOT (hopMu HOTO 30BHINIHBOTO BUPA3Yy.

AHaJIi3 HAYKOBHUX J0CTiIKeHb Ta myoaikamiii. OxpeciieHa TeMa Ma€ K TCOPETUYHUH, TaK 1 iCTOpHY-
HUH acmekT 1 He Oyna mpeaMeToOM KOMILIEKCHOro aociimkenHsa. HaykoBui b. bauyp, B. Pybanuk mocnimxyBanu
OKpeMi iICTOpUYHI MTPaBOBI iIHCTUTYTH, BperyaboBaHi HITA. KpiM 11p0r0 y IUX Mparsx OKpecieHO OKpeMi mepioan
(M.benpiit) abo gokymenTtu (X. MaiikyT). ¥ 06ararbox HayKOBHX IpalsfX PO3KPUTO MUTAHHA MIONO 3BUYAEBOTO
npaBa B Ykpaini (nocnimkenns [. Ycenka, b. bauypa, M. benpis, JI. Kymmucrkoi). He3Baxkaroun Ha te, mo HITA
He OyB B HUX 00’ €KTOM JOCIIIPKEHHS, PO HHOTO 3TrayI0Th Y KOHTEKCTI 3BHYAa€BOIO MIPaBa Ha Pi3HUX eTamax.

3HavyHUi 00CAT Matepialy € B y3arajlbHIOBAIBHIA poOOTI 3 icTopii mpaBa Ykpainu 1. Tepmtoka. B Hiii
JOCTITHUK 3BEPHYB YBary Ha XapaKTCpUCTUKY IHCTUTYTIB Ta ramys3edl mpaBa Ta iX 3aKpilICHHsS 30eOiIbIIOro y
koaudiKoBaHKUX 30ipKax, MPOoaHai3yBaBIlM MOSTAITHO JKepea mpasa [1].

Bararo miHHUX BimomocTeil, 1m0 0a3yloThCs Ha apXiBHHX JDKepesax Ta Marepianax xomudikamiii mope-
BOJTIOIIIHHOTO TpaBa YKpaiHu, MicTiaThes y npamsx A. [1. Tkava. J{is oO6paHoi Temu, 30KpeMa, BEJIMKUN 1HTEpec
CTAHOBJIATH OCHJIAHHS aBTOPa Ha « DKCTPAKT U3 YKA30B, HHCTPYKLUI U YUPES:KACHUIT», OCTaHHIO 30ipKy 1786 p.,
SIKOFO IAPCHKUIA YpsiI NpUITUHKUB KoaudikamiiiHi podotn B Ykpaini. Ha fioro migcraBi MoykHa aHaITi3yBaTH MPaBoOBi
HOPMH 3 PI3HUX HOPMATUBHO-IIPaBOBUX aKTiB, 110 310paHi B ofHOMY Micii [2].

lomo mxepen npaBa XVIII — nmepmroi noiosuau XIX cr., To Haykoii B. [llanapa i JI. Hlurans gocoi-
JUKYBaJI OKpEeMi perioHu YKpaiHu, 4epe3 BiICYTHICTh €IMHOTO KOMILICKCY JDKEpEeN Mmpasa Ui BCi€i TepuTopii.
OTtxe, oOpaHa TeMa He OyJ1a MPeIMETOM OKPEMOTO JIOCIIKEHHS 3 ICTOPUKO-TIPABOBOT TOYKH 30DY.

MerToro gocaimxenns € anani3 eponronii HITA B cuctemi Jxepen nmpasa: Bijf HOro BHHUKHEHHS JI0 YTBEP-
JOKEHHS SIK [IPOBITHOTO JDKEpETia, BUSBICHHS 3arajIbHAX 3aKOHOMIPHOCTEH HOTO PO3BUTKY Ta OCOOIMBOCTEH, IO
(dbopMyBaiHcs iICTOPUYHO 1 Malli BIUTUB Ha nojanpiinii po3Butok HITA B YkpaiHi.

BukJiag ocHOBHOTo Martepiajy T0CaizkeHHA. 3 OISy Ha MPHUUAHATE B TEOPIi Iep’KaBU Ta MpaBa BH-
3HAYCHHSI HOPMATHBHO-IIPABOBOIO aKTa, 3ayBaKUMO, [0 TPUBAJIHMK Yac HOro icTopudHi GopMu HE BiAMOBixamu
HOro Cy4acHOMY pO3yMIHHIO, HE MOIUTUTUCH Ha TIPUIHATI 3apa3 BUAU Ta HE MaJlM MEBHOT cTpyKTypH. HaBiTh Taki
TEPMIHH, SIK «3aKOH», KKOHCTUTYLIf», «CTaTyT» MaJM 30BCIM iHIIE 3HaYeHHA. Y BCiX KpaiHaX Ha Pi3HUX iCTOpHY-
HUX eTarax CIiBBIJHOIICHHS JKEPEIT MpaBa 3MIHIOBAIIOCS 1 3aJI€)KaJIO BiJl ICTOPUYHHAX YMOB, PIBHS PO3BUTKY CyC-
MUTBECTBA, (POPMU JIEPIKABH 1 CTYIICHS PO3BUTKY MpaBa. YKpaiHa He Oyia BUHITKOM: MPOIEC PO3BUTKY BiOyBaBCs
MOCTYTIOBO 1 HEPIBHOMIPHO Yepe3 BXOIKCHHS TepUTOpil YKpaiHu 10 CKIIay pPi3HHUX JAeprKaB 3 PI3HUMH IPaBOBUMH
TPAIUIIISIMU.

Jocmigaukn He AUCKYTYIOTH IIOI0 OCHOBHOTO JDKEpesa IpaBa y (eofanbHu Mepiof pO3BUTKY IepKaBU
Ha TepuTopii YKpaiHu — 3BUYAE€BOTO MTpaBa. BoHO, X04 1 B MeHIIOMY 00cs31, ane 0y/io YNHHUM ax 10 XX CT. yepes
pOJb OOIIMHY (BEPBi, KOIH) Ta MPOTAINHH Y IUBIJILHUX 3aKOoHaX. [IpoTe HOro posb Ha pi3HHUX eTarax pOo3BUTKY
He OyJia OZIHaKOBOIO.

[Touyarok «xoHuikTiB» 3BMuaiB 3 HITA omni HaykoBIi BigHOCATh 10 VII — VIII cT1., a inmmi — go VIII —
IX cT., KON KHA31 MOYUHAIOTH POBOAMUTH BIIACHY MONITUKY, TOACKYIN HE3BAXKAIOUU HA IyMKY 3araiy [3, c. 50; 1,
¢. 16—17]. Xo4a TparisitoThCsl TBEPIHKCHHS PO BIJICYTHICTh KOHMITIKTY, TOMY IIIO0 3aKOHOJIABYA JTisUTBHICTH KHS31B
He BUXOAMJIA 32 MEXI1 3BUYa€BOr0 MpaBa, TIIyMadyuiia ioro, ajie He CTBOpIOBajia HOBUX HOpM [4, c. 62]. MoxiuBo,
Take TBEPJDKEHHS TIOB’S3aHO 3 THM, IO He Oyla BpaxoBaHa TpUBANiCTh icHyBaHHS KuiBchkoi Pyci, abo Ha-
BYANBHUH XapakTep pobotu. HaitGinbin 00rpyHTOBaHO MOXKHA BBXKATH TOYKY 30pY, IO «HOPMATHBHO-IIPABO-
BUH aKT Ha YKPaiHCHKUX 3eMIISIX 3apOIKyBaBCs HE SIK IIPOSB BJIATHOI CBaBOJI KHS3S, a SIK pE3YIIBTaT MOCTYIIOBOTO
MPaBOBOTO PO3BHUTKY, BpaXyBaHHs MPAKTUKU 3aCTOCYBAHHS MPABOBUX 3BHYAIB Ta BIAJHUX 3aXOMiB, HEOOXITHUX
cycniiabeTBy» [5, c. 180—181]. TooTo HITA po3BuBaBcs y B3a€MOIIl 3 IHITUMHE JDKEpEJIaMU MpaBa, HacamIiepen 3i
3BHYASIMHU.

Jlo X cT. TepMiHH «3aKOH» Ta «3BUYai» OyJaM CHHOHIMAMH, MIJIKPECIIOIOUN HAPOJHY BKa3iBKY 3aKOHO-
nasiieBi. [1ix MOHATTSIM «3aKOH» PO3yMIBCsI 3aralbHOBXKHBAHUI Ta CAHKI[IOHOBAHHH THIT BiTHOCHH, IO IEPEAyBaB
po3nopsKeHHAM odiniitHoT Bnaau [6, c. 92]. IcHye mymKa, 110 po301>KHOCTI MK «3aKOHOMY» Ta «3BHYAEM» BHU-
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HUKJIH, KOJIM MOIIAPHIIOCH Bi3aHTIHChKe 3akOHOMABCTBO. Tak, M. C. [pymeBChKUil OTOMKYBABCS 3 UM, TOMY IO
e IPaBO «IPUXOIWIO Ha Pych y roTOBHX, MUCaHUX (POPMYNaxX i MOIJIO JATH BiJIOBiJb HA HOBI 3alUTaHHM [7,
c. 29-30].

[TOHATTSA «3aKOH» TAKOXK HE 3aCTOCOBYBANOCS J0 KHA3IBCBKUX YCTaBIB Ta IHIIHMX MPABOBUX aKTiB, TOMY
10 B HAPOJHIN CBIIOMOCTI BOHO CTOSIIO IMOHAJ, Mo Bix bora y ¢opmi 3anosineit Cesaroro ITuckma, ocoOmuBo
micist oiMiifHOro MPUHRHATTA XpUCTUAHCTBA. KpiM TOrO, 10 LBOTo Yacy He OyJ0 MOXIMBOCTI ONPHIIIONHIOBATH
1 KOHTPOITIOBAaTH BHKOHAHHSM KHS3IBCHKHX PO3NOPSIXKEHb y (popMi ypokiB, ycTaBiB Ta mokoHiB [1, ¢. 17, 20].
Ha gymky JI. A. KymmHcbkoi, B ClTOB’SIHCBKUX MOBaX MOHSATTS «3aKOH» SK PIlLIEHHS BEPXOBHOI BIaau B AeprKaBi
BHHHUKAE JIMIIE B 100y MOCKOBCHKOTO CaMOJICPKaBCTBA. B maM’sATkax mpapa MOIEpeHiX eroX PillleHHS OpraHiB
JlepKaBHOI BIaJM HA3MBAIOTHCA «yCTaBaMm» i «mIpaBaoioy [3, c. 67]. IXHBOIO XapaKTepHOIO PUCOIO € Te, IO BOHH
PETYIIOBANIH JIUIIIE TIEBHI chepu JepKaBHOTO KUTTS: CYJOYNHCTBO, PIHAHCH, BITHOCUHH JIEP)KaBH 3 IIEPKBOIO, 3a-
JIMILAI0YY 11032 YBarolo 3HaYHU MacHuB MPUBATHOTO [IPaBa, a iXHs CTaOUIBHICTD Ta 3aralbHOO00B I3KOBICTh OyIH
BIJTHOCHUMH.

3a nepiog icuyBanHs KuiBcekoi Pyci HIIA OyB omHUM i3 BIUIMBOBHX JKEpEN Y CUCTEMI TOTOYacHOTO
MpaBa, 37eOUTBIIOr0 BiH MMOXOIWB BiJ KHA3S a00 KH31B, KHA31BCHKUX 3’131iB. B HaykoBiit mitepatypi as HITA
(heonanpHOTO MepioAy HaBITh € BIAMOBIAHUK «KHSDKE IIPaBoO», 10 (PYHKLIOHYBaJIO Y (popMi BXKe 3raJlaHuX yCTaBiB,
YPOKiB, TIOKOHIB Ta HOPMAaTUBHO-IIPABOBUX YTOJ — JOTOBOPIB KHS3s 3 HApOJOM (Biue), «psliB» abo ITOTOBOPIB
KHSI31B Mi>K 0000, XpEeCTOIUTyBaIbHHUX Tpamor [5, c. 180].

3 MOMeHTy BUXOAy mepiioro 30ipHuKa npaBa — «Pycekoi [IpaBmuy cepen HayKoOBIIIB Benacsi JIUCKYCis
11010 HOT0 MOXOMKEHHS, POJIi Ta CIIIBBIIHOIIEHHS THX YH 1HIIUX HOPM Ta BChOTO TI0KyMeHTa. OJIH1 BBayKaJln HOTO
3aKOHO/IaBYHMM JIOKYMEHTOM, 1HIII — 301pHAKOM B)KE YHHHHX 3BHUYAEBO-TIPaBOBUX HOpM [ Tam camo, c. 30]. 3BicHO,
B IIEPIIOMY IIPaBOBOMY 301pHUKY OyJIH sIK HOPMHU 3BUYA€BOTO IPaBa, TaK i KHA3IBChKE 3aKOHOABCTBO, IKi HEOIHO-
Pa30BO 3MIHIOBAIKCS Ta TOTIOBHIOBAIHCSA. BiBIIICTh TOCTiAHUKIB BiTHOCATD «PychKy [IpaBmy» 1m0 KHA31BCHKOTO
3aKOHOJIaBCTBA, BIUIMB SIKOTO IpocTexyBascs 10 X VI — XVII ct.

CyudacHa icTropuko-TipaBoBa Hayka Buniisie XVI cT. sk mepioj1, KoJdu HOPMAaTHBHO-TIPABOBUM aKT € OCHO-
BHUM JiKepesioM npasa. Lle He 03Hadae, mo 3Buvaii Bxke HUM He OyB, JIesKi BUCHI HABITh BBAXKAIOTH HOTO 1 Ha IEOMY
eTaIli IPOBITHUM JDKEPEIIoM, ajie OiIbll OOTPYHTOBAHOIO 3/1a€ThCS JYMKA, 10 3aKOHOJABCTBO BemMKoro KHs3iB-
cTBa JINTOBCHKOTO €BOJIIOI[IOHYBAJIO B MEXKaX 3arajibHOEBPOIEHCHKUX MpaBOBUX NpuHIMIIB [8, ¢. 207]. 30kpema,
JIUTOBCBHKI CcTaTyTH SIK 30ipKH HOPMATHBHO-TIPABOBHUX aKTiB CTBOPIOBAIUCS 3a IMPUHIIMIIOM MPIOPUTETY IMHCAHUX
3aKOHIB Ta BUPI3HSUIIMCS BUCOKUM, SIK Ha TOH 9ac, piBHEM FOPUINIHOI TEXHIKHU: TX CTBOPIOBAIH FOPUCTH, BOHH MaJIH
CTPYKTYpY, 0araro :pUINYHUX TEPMiHIB HeBigoMux paHnimie. Jlume B CtaryTti 1529 p. HasBHI BIICHIIKH CYIIiB 10
«cTaporo 3Bu4aro», a Cratyt 1566 p. 30BciM 00X0AMB MUTaHHA LIO0 3aCTOCYBaHHS iHIIOro mpasa [Tam camo, c.
209]. Tperiii JINTOBChKUIT cTaTyT OyB YNHHHM Y JIIBOOSPESIKHUX Ta MpaBOOEpe)HUX TYOSpHisx [ eThbMaHIIUHY 110
1840-1842 pp. 1 ykpaiHchka anMiHiCTpalis Ta pociiicbkuil CeHaT BBaXKaJld HOro «MalopoCiiChbKUM mpaBom» [9,
c. 1, 8], T00TO iH0oT0 (haKTUIHO CIIpHIiMaIH K HOBHI PiBEHH TPABOBOTO 3BHYAO.

Ha oco6nmBy yBary 3aciyroBye KO3albKUH MEpio]] PO3BUTKY YKPaiHCHKOI MepKaBHOCTI, KOJIH BiIOyBa-
FOTHCS 3HAYHI 3MiHU B JDKeperax npaBa. B ykpalHCEKil icTopiorpadii maBHIO 1 CTIHKY MO3HUIIII0 3aiiMalia TyMKa
PO MaHyBaHHS Ta BU3HAYHY POJIb 3BUYAEBOTO MpaBa B el mepion. He 3armuOmoounch y HAyKOBY THCKYCIO,
MOKHA HABECTH JICK1IbKA apTyMEHTIB Cy4YacHUX aBTOPUTETHHUX HAYKOBIIIB, SIKI CYTTEBO 3MIHIOIOTH 1. OTke, «Ipa-
BOBa cucTema [eThbMaHIIUHK Oylia 3aCHOBaHA HA PYCHKO-THTOBCHKO-TIONBCHKIM MPaBOBil Tpamuiii, Xoda i Oyna
MPUCTOCOBAHA JI0 BICHKOBO-aIMIHICTpaTHBHOTO Jaay. Tpaauiii npodeciiHuX CymiB i aJBOKATIB, CTaTyTIiB 1 KOH-
CTUTYIIIi, IPaBOBOI JIITEpAaTypH i OCBITH, CTAHOBOTO CaMOBPSAYBaHH: 1 HEIOTOPKAHOCTI 0COOM, BPELITI — BIac-
HoCTI» [8, ¢. 218].

3 apyroi momoBuHu X VII cT., kpim tux HITA, mo Bce mie Oy YyuHHUMU, 10 i€l KaTeropii JpKepen J10-
JArOTHCSI 3aKOHO/IAaBUi aKTH aBTOHOMHOI BIIaM YKpaiHM Ta poCiichbKe 3aKOHOAABCTBO. J[0 mepImmx mepeBaxHo Ha-
JIKAJU aKTU TeThbMAHCHKOI BIamu (YHIBepCcallu, OpAepH, JTUCTH, IHCTPYKIIil, AEKPETH, TPAMOTH), aKTH BilicbkoBO1
KaHIEJApii (YHIBepcaay Ta yKas3u MiI3aKOHHOTO XapakTepy) [2, ¢. 43]. YHiBepcalld TeThbMaHiB sIK JKepena Mmpasa
3a IOPUIMYHOIO CHJIOK 1 3HAUEHHSM Yy CYCHUIBHO-NOJITUYHOMY >KUTTI JOCHITHUKH MPUPIBHIOIOTH A0 3aKOHIB.
I xoua BoHM OyJIM HETOCKOHAIII 3 TOYKH 30pY FOPUAMYHOI TEXHIKH, Y 3B’S3KY 3 TUM, IO B YKpaiHi JisTd pi3HO-
MaHITHI 32 IOXOKEHHSIM JKeperia IpaBa 1 iXHi HOPMU HEPIAKO CyNepeyriii O/lHa 1HIIIH, 3HaYeHHS 3aKOHOJaBUUX
aKTIB MICIICBOi aBTOHOMHOI BIIQJIA JieJlalli 3pocTasio. Y Tpoleci NpoBeleHHsS Komudikamii ykiaaaqi 30ipHUKIB
1767 p. Ta 1786 p. maiixe TpeTUHY NOCUIIaHb 3pOOMIIM Ha BKa3aHe JPKEpesio [TaM camo, c. 46—47].

Ha mouarky XVIII ct. 30U1bIIyeThCS KUTBKICTh HOPMAaTHBHUX aKTiB CaMOJCPKaBHOI BIIAIH, IO BHIA-
BaJIACS CHEUIANBHO UIS YKpalHU, a TAKOXK 3arajlbHOIMIIEPCHKUX 3aKOHOMABYMX aKTiB. SIKIIO y Ipyriii MONOBHHI
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XVII cr. B Pocii BumaBanocs no 36 yka3iB Ha pik, To B nepiriid monouHi X VIII c1. — mo 160 ykasis [10, c. 217].
3 HMX 3HaYHa YacTHHA cTocyBajacs Ykpainu. Jlume 3a nepury uBepts X VIII ct. B Pociiichkiii iMmepii Oyno npu-
rHsaTO Olmbme 3200 HopMmaTuBHUX akTiB [11, c. 117]. B Vkpaini Oyno 3anpoBaikeHO KijbKa COTEHb HOBHUX HOP-
MaTHUBHUX aKTiB [2, c. 48] Came BoHU Oy OCHOBHUM JDKEPENIOM IIPaBa, PeryaioBald HailBaXKIIMBILI1 BiZHOCHUHH.

VY neit nepiox popMyeThCS CTPYKTypa 3aKOHOAABUOTO aKTAa: BKAa3yIOTHCS BHJ, Ha3Ba, KOHCTATyI04Ya dac-
THHA 1 cama noctaHosa [12, c. 18]. OCHOBHUMH BUAaMHU 3aKOHOAABYMX aKTiB HAPCHKOi BIaau OyJid PeryiaMeHTH,
CTaTyTH, YCTAHOBH, TIOJIOKEHHS, 3BOJIM, HAKa3H, IHCTPYKIIil, BU3HAUEHHSI, YKa3u, MaHipecTu. SIK 1 B IHIIAX CHUC-
TeMaX, TOYHO BCTAHOBHUTHU PI3HULIIO MK Ha3BaHUMHU (hOpMaMH HOPMAaTHBHUX aKTiB JyXe Baxxko. HaiGinbn Bax-
JIUBOIO 1 YHUCIICHHOK (POPMOIO 3aKOHIB OyJIM IMEHHI Ta CEHATChKI YKa3u, TPAMOTH Ta BU3HAYCHHS. Y3TOIKYEThCS
Mpolenypa yXBaJleHHs 3aKOHOAABYOTO aKTa. 3aKOHO/IaB4Yy iHIIIaTUBY B LeH mepioa MaloTh YCi Aep)KaBHI OpraHu:
iMmneparop, Cenar, koJerii, ryoepHaTopu. 3a 3arajbHUM IPaBUJIOM, 3aKOHU 3aTBEPIKYBaB IMIIEpaTop, y ACSIKHX
Bumnajkax — CeHar, 3a BiJICyTHOCTI MOHapxa [2, c. 48].

3 20-x pokiB X VIII ct. B YkpaiHi po3novanucs kogudikaiiitai podotu. Kogudikaropu BHKOPUCTOBYBAIH
BCl BUIIIEHA3BaHi JKepena Ta CyIoBYy MPakTuKy. B octanniit 36ipui 1786 p. Oyiu mocuinanHs Ha HOPMAaTUBHI aKTH
camoziepkaBHoi Biaau (186), micuieBoi aBroHOoMHOT Biamu (143) Ta monbcbko-mutoBebkoi (118) [2, ¢. 136]. V
«3Boi 3axoHiB Pociiicbkoi iMniepii» y 1842 p. Takux nmocusiab Bxe He OyJ10, JIHIe Ha TepUTOpii UepHIriBChbKoi Ta
[TonTaBchkoi ryOepHiii iepeadadaacs Jis HOPM MicIIEBOTo MUBLIBHOTO mpaBa (53 crarti 3 3979). Hopmu 3BHuua-
€BOTO MpaBa 30epiranucs JIUIIE B CUTLCHKHUX CylaX Ta BPaXOBYBAJIHCS IS BUPIIICHHS OKPEMHX CTOPIH CIMEHHO-
NUTIOOHUX, CTIAJKOBUX MAaHOBUX BiTHOCHH Y Pa3i HEBPETyIbOBAHOCTI TUTAHHS 3aKOHOM [8, c. 231-233].

V¥V CraryTi nuBiibHOTO CynounHcTBa 1864 p. 3acTocyBaHHs 3BU4YAiB TO3BOJISUIOCS JIMIIE Y BUMIAIKAX, 110
HE BPETYJILOBYBAJIHCEH 3aKOHOM, a00 32 HAasSBHOCTI T03BOJTy Ha iXHE 3aCTOCYBaHHS, 110 IlependadeHo 3aKoHoM [13,
c. 489].

OpHi€er0 3 0COONMMBOCTEN 3aCTOCYBaHHS JKEpEN NpaBa Ha YKpaiHChbKUX 3eMirsix 3 kinmg X VIII — B XIX
CT., Ha [yMKY JIOCTIiIHUKIB, OyB perioHanbHuil xapakrep. Ha pociiicbkiil yacTuHi YKpaiHU B MeXax KOXKHOTO ic-
TOPUYHOTO PETiOHY OyJI0 CTBOPEHO iHCTUTYT TeHEepal-ry0epHaTopa, sIKHi MIr Ha BJIIACHUHA pO3CYJ BUPINITYBaTH
0araro nmuTaHb, KEPYIOUYKCH JIUIIE 3arallbHOI0 TCHICHIIIEI0 Ta TPABOBUMH HOPMaMH, IO JisUTH B IS TIepioa: Bec-
TH THYYKY TIOJIITHKY 3 OTJISIYy Ha 0COOMMBOCTI periony [14, ¢. 27]. Pi3Hi yacTuHU YKpaiHU BUPI3HSUIUACS TIEBHOIO
cnenudikoro, 30KkpemMa y MpUBLIEAX CTaHiB, MICLIEBUX TPAJAULIAX YIPABIiHHA Ta B 3aKOHOAABCTBI [TaM camo, 17].
Kpim 3aranpHOT 3aKOHOMIPHOCTI IIPABOBOTO PETYJIFOBAHHSA I[LOTO TIEPIOy Ha BCIX YKPATHCHKHX 3€MIISX: MparHeH-
H# IMIIEPCHKOT BIIaJM 10 LIeHTpalli3alii Ta yHi(ikaiii 3aKOHOIaBCTBa, TEMITH, IIepedir Ta HaNPsIMKHU [[bOTO MPOLECY
MaJIi CYTTEBI BIIMIHHOCTI.

BucnoBku. OTxe, B OKpecieHU nepio] Ha TepuTopii Ykpainu TpuBanuii yac miarpyatsm HITA Gyno
3puuaeBe npaso. CraHoenenHs HITA sk mkeperna npaBa OYHHAETHCS ITi]] BIUIMBOM Bi3aHTIMCHKOI TpaauIlii 3 ya-
ciB KuiBcrkoi Pyci, ane 3 XVI cT. BiH HaOyBa€ caMOCTIHHOTO XapakTepy 3 €JIeMEHTaMU 3aXiTHOE€BPOIEHChKUX
TeHaeHIid. Bxe dgepe3 cromitrs HITA maB dopmanbHi o3Haky 1 OyB OCHOBHHMM JIKepesioM mpasa. Ha #oro ¢op-
MYBaHHS Ha YKpalHCBKHMX 3€MIISIX B Pi3HHUIA MEpio]] BIUIMBAIU Bi3aHTIAChKA, PUMCBHKA, 3aXiTHOEBPOIEHCHKA Ta
pociiicbka Tpaauitii. Jlo KiHIS 00paHOTro Mepioay A0AAEThCS MPOIeaypa NPUHHATTS, YCKIATHIOETCSA CTPYKTYpa
ta Buau HITA. He3Baxkaroun Ha HasiBHICTh HalliOHAJBHUX PI3HOBU/IIB 3arajioM Ha TepuTopii YKpaiHu nepeBakaiu
HITA pi3HUX JepKaBHHX YTBOPEHb, SIKI HE JOCTaTHHOIO MipOI0 BPaXOBYBAJIM OCOOIMBOCTI YKpaiHHU, MaJlk peri-
OHAJBHUI XapakTep, OyJIH 3alUTyTaHUMH, TPOMI3IKUMHE Ta MOACKYIU PO3XOAMINCS 3 MpakTHKO. [IeBHI acriekTn
[UBIIBHOTO TIpaBa OyiiH HEBPETYJILOBAHUMHU, 110 00yMOBMIIO O(illiiHe BU3HAHHS JIii 3BUYA€BOTO IMpaBa Ha cei
MIPOTSATOM BCHOTO TMEPIOAY.
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JKAHJIAPMEPIA — IIOJITHYHA MOJIIIA POCIMCHKOI
IMIIEPII B XIX — [IOY. XX CT.: OPTAHI3AIIIHHO-ITPABOBI
ACIHHEKTHU CTAHOBJIEHHA TA JISAJIBHOCTI

Jocniooiceno opeanizayiiHo-npasosi acnekmu CMaHoBeHH s, peopeanizayii ma OBLIbHOCME OP2AHI8 NONIMUY-
HoI noniyii yapamy, 30kpema scanoapmepii, Ha yKkpaincokux zemasx y nepioo XIX — nou. XX cm. Cmeepooicyemucs,
wo cmeopenns Kopnycy acanoapmis, Tpemvozo 6iddinenns BUIBK'* oznamenyeano nepexio yapamy 0o cucmemit no-
JMUYHO20 KOHMPONIO MaA 3A6ePUIUIO OPMYBAHHS NOLIYEUCLKO20 MeXanizmy abconiomucmcbkoi monapxii. Ilooanvua
peopaanizayin yux ma iHwux niopo30inié npasooXOPOHHUX OP2AHIE Yapamy MAaid Ha Memi 3aXUcCm 0CHO8 CAMOOepICaAs-
cmea, 60pomv6y 3i 3OYUHHICMIO, NPUOYULEHHSL BONENI0OCMEA, DOPOMbOY 3 PEBOTIOYIIHUM A HAYIOHATLHO-8U3E60TLHUM
pyxamu.

Knrouogi cnosa: npasooxoponni opeanu, Kopnyc scandapmis, Tpeme 6iodinenns BUIBK, peopeanizayis, ykpa-
incoxi 3emni, Pociticbka imnepis..

bion.: 8.

Yxau B.

Kanoapmepus — nonumuueckan nonuyus Poccuiickon umnepuu ¢ XIX - nau. XX ¢.: opeanuzayuonno-
npagosvle AcneKknvl HYopmuposanun u OesamenbHOCmu

Hccnedosano opeanu3ayuoHHO-npasossle acnekmvl CIMAaHoBIeHUs, peopeanu3ayuu U 0essmelbHOCmU OP2aHo8
NOMUMUYECKOU NOMUYUYU Yapusmd, 8 YACMHOCMU JHCaHOapMepuU, Ha YKPAUHCKUX 3eMasix 6 nepuood XIX — nau. XX 6.
Vmesepoicoaemces, umo cozoanue Kopnyca scanoapmos, mpemvezo omoenenus BAUBK o3namenosano nepexod yapus-
Ma K cucmeme NOAUMUYECKO20 KOHMPOIS U 3A8ePUUILO POPMUPOBAHUE NOTUYEUCKO20 MEeXAHUBMA AOCOTIOMUCTCKOU
Monapxuu. Jlanvhetiuias peopeaHu3ayus Smux, KaK u opy2ux noopazoeneHuil npagooxXpanumenbHbiX OpeaHos Yapus-
Ma umena yeivro 3auumy OCHO8 camooepicasus, Oopbby ¢ npecmynHocmoulo, nooasieHue c8060001100us, 6opbdy c
PEBOTIOYUOHHBIM U HAYUOHATLHO-0CE0D0OUMENLHBIM OBUICEHUAMU.

Knroueswvie cnoea: npasooxpanumenvrue opeanu. Kopnyc scanoapmos, Tpemve omoenenue CEUBK, peopea-
Husayus, ykpaunckue semau, Poccutickas umnepusi.

Ukhach V.

Gendarmerie — the political police of the Russian Empire in the XIX - early XX century: organizational and
legal aspects of formation and activity

Abstract of the article is caused by the need to ensure public safety, protect the constitutional order, political,
economic, scientific, technical and information space Ukraine.

In modern Ukrainian historiography there are quite a few monographic works general character dedicated to
the establishment and functioning of law enforcement agencies in the Ukrainian lands at different stages of historical
development.

The aim of the article is to study the organizational and legal basis for the creation, transformation and certain
aspects of the gendarmerie - the political policy in the Ukrainian lands as part of the Russian Empire in the XIX - early
XX centuries.

During the XIX - early XX centuries, law enforcement agencies of the Russian Empire were formed with a clear
division of functions and definition of tasks. Securing the state mechanism and the constitutional system of the empire
was the main purpose of their operation.

The creation of the Gendarmerie Corps, Third Department (The Third Section of His Imperial Majesty's Own
Chancellery) marked the transition tsarist system of political control and police completed the formation mechanism of

1 .. _ . .. .
Tperte Bigninenns Brnacuoi Moro imneparopcskoi Bemmunocti Kannesnspii.
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absolute monarchy. The gendarmerie, as the «supreme policey» of the Russian Empire, was given a key role in supporting
the autocratic government and fighting crime in all its manifestations, and its sphere of competence was constantly
changing depending on the domestic political situation in the country.

The corps of gendarmes was created as an elite structural unit in the system of law enforcement agencies of the
empire, and therefore the personnel were subject to fairly high requirements.

The gradual reorganization of these and other tsarist law enforcement agencies was part of strengthening the
state system of the Russian Empire in the difficult conditions of the growing internal crisis and aimed at protecting
the foundations of autocracy, fighting crime, suppressing freedom, fighting the revolutionary and national liberation
movement.

Keywords: law enforcement agencies, the Gendarmerie Corps, Third Department, reorganization, Ukrainian
lands, the Russian Empire.

IMocTanoBka npodiaemu. Po30ynoBa He3anexxHoi YKpaiHH SIK Cy4acHOI, IPaBOBOi, JEMOKPATUYHOI, €B-
POTICHCHKOI IepKaBu HEMOXUIINBA Oe3 YTBEPIKCHHS BEPXOBCHCTBA IpaBa Ta iHIIMX NPHHIIHIIB, 3aTBEPIKCHNX
KoHcTutymier y BCix cepax cyCnisibHOrO Ta JepxKaBHOTO XUTT. CyroiocHi 3 ¢axiBIsMH, SIKi BKa3ylOTh Ha He-
0OXiTHICTh BiTHOBJICHHS aBTOPHUTETY OpPTaHiB MyOJIiYHOT BIIJH, 30KpeMa MPABOOXOPOHHUX OPTaHiB K BaXKIIUBUX
IHCTUTYTIB OXOPOHH, 3aXUCTY Ta 3a0e3MedeHHs npaB 1 CBOOOA JIOAUHH 1 TPOMAJSIHUHA, MiATPUMAaHHS HaJIC)KHOTO
MIPaBOIIOPSIZIKY, TAPaHTYBAaHHS JIEPKaBHOI OC3IIEKH 1 3aXHCTY IEpKaBHOTO KOPAOHY YKpaiHu.

Ilepenomui qya ykpaincbkoi aepxaBHocTi 2013-2014 pp. Oynu cBOEpiTHUM JIETOHATOPOM, 1O CIIPUYH-
HUB «HOBY XBWJIFO» pedOpMyBaHHS MPABOOXOPOHHOI CHCTEMH, IO MPOSIBIIOCS B iHTeHcH(ikamii Ta sSKOCTI ii
MpoBe/ieHHs (YTBOPEHO HOBI MPaBOOXOPOHHI OpraHu, JiKBiZOBaHO cTapi abo 3aiiicHeHo iX nepedopmaTyBaHHS).
BonHovac corionoriydi OnuTyBaHHS, 3 MOHITOPHHIOM OIIHFOBAaHHS MTPOBEICHUX 3MiH, 3aCBIIYYIOTh JIOBOJII Majy
JIOBIpY YKpaiHCHKOI'O CYCHIJILCTBA O TPaBOOXOPOHHOI cuctemu [1, c. 3].

B ymoBax pocilicekoi arpecii mpotu YkpaiHu, BHYTPILTHIX 3arpo3 0coOIMBO TOCTPO MocTajia mpodiema
JIep’KaBHOI Oe3MeKH, 3aXUCTY KOHCTHTYLIHHOTO Jaay, MOJITHYHOTO, eKOHOMIYHOT0, HAyKOBO-TEXHIYHOTO Ta iH-
¢dopmariifHOro mpocropy. Y Nepioy TaKUX BUKIIMKIB, 3arpo3 ISl YKPaTHCHKOT JepKaBHOCTI HEOOX1/THE 3pOCTaHHS
POJTi IPAaBOOXOPOHHUX OPTaHiB, MisUTbHICTh SIKUX HANPaBJICHA HA MiATPUMKY IPOMAICHKOTO MOPSAKY H IepKaBHOI
Oe3neku. BogHouac y popMyBaHHI cydacHUX KOHIEHIIIM HAIlIOHABHOI Ta JepKaBHOI OE3MEKH, MPaBOOXOPOHHOT
JSUTBHOCTI Iep’KaBU CJIiJl BPaXOBYBAaTH SIK MO3UTUBHUIA, TaK 1 HETaTUBHUHN AOCBIJ CTBOPEHHS i (PyHKL1OHYBaHHS
CHUCTEMH TIOJITUYHOT TOJMIIii, PO3IIYKOBOT MisTIBHOCTI HA PI3HUX eTarax ii iCTOpHYHOTO PO3BUTKY.

AHaJi3 ocTaHHIX HoCaiIKeHb i myOmikanii. OkpeMi MUTaHHS OpraHi3alliiHO-PaBOBOT0 CTAHOBJICHHS,
eTariB peopraHisalii Ta JisuTbHOCTI OPraHiB MOMITHYHOT Mol Pocifichkol iMIiepii Ha yKpaTHChKHX 3€MIISIX B Tie-
piog XIX — nou. XX ct. Bimobpaxkeni B mpaisix O. bonaapenka, B. bonska, C. banaxa, O. T'onoBka, A. ['py0OiHka,
A. Kymeiika, C. Masypa, B. CaBenka, B. Yxaua, B. UucnikoBa, I1. Xamynu, B. FOpis, O. Spmuina Ta in. Bonnovac
y Cy4acHiil yKpaiHChKi icTopiorpadii 10BoJIi Masio mpaub MOHOTpagivHOro y3arajJbHIOBAILHOTO XapakTepy, Ipu-
CBSTYCHHX CTAHOBJICHHIO Ta (DYHKI[IOHYBaHHS IPABOOXOPOHHUX OPTaHiB Ha YKPaiHCHKHUX 3eMIIIX Ha PI3HUX eTarax
HOro iICTOPUYHOTO PO3BUTKY.

Meta crarTi. MeToro CTarTi € OCIiPKEHHS OpraHi3aliiHO-TPABOBUX OCHOB CTBOPEHHS, TpaHChOpMaIlii
Ta OKpEMUX acleKTiB AIsTbHOCTI )KaHAapMepii — MOIITUYHOT MOJiLiT Ha YKpaTHChbKUX 3eMIIX Y ckiaai Pociiicbkoi
imnepii B epiog XIX — mou. XX crt.

BukJiax 0CHOBHOT0 MaTepiajly J0C/TilzkeHHsI. Y PO3BUTKY [IPaBOOXOPOHHUX OpraHiB YKpaiHH y CKiia-
ni Pociiicbkoi imMmepii, BXITMBUME eTanamMu OyJio 3anpoBaJKCHHs (ppaHIy3bK0i MOJENI CIeiaJbHOrO OpraHy
KOHTPOJIIO «TOCYapEBO OKOY» — IIPOKYPATypH, SKa MaJia 3a METY 3[ICHIOBATH HATVIS 33 [ICHTPAILHUMU OpraHaMuU
Ta OpraHaMH MICIIEBOTO CaMOBPSIyBaHHS [5, ¢. 68]; CTBOpEHHS Mepexki NOMIIEeHChKUX YCTaHOB Ha PiBHI IyOepHii
Ta noBitiB (1755 p.); yrBopeHHs MinicTepcTBa BHyTpilHix cipas (1802 p.); 3amoyarkyBaHHs JissibHOCTI MiHic-
tepcra nomimii (1810 p.); cTBOpeHHS OKpeMOoro Kopiycy xannapmis (1827 p) Ta in. [2, c. 54; 5, c. 68].

Bnponosx XIX — nod. XX CTONITh NPaBOOXOPOHHI OpraHu (hopMyBanucs i3 4iTKUM PO3MOALTIOM (DYHKIIIH
1 BU3HAYCHHSM 3aBaassb [1, ¢. 218].

l'apantyBaHHs Oe3MeKy IEPKAaBHOTO MEXaHi3My Ta KOHCTHUTYLIMHOTO Jiay — OyJI0 OCHOBHOIO METOHO iX
¢dyHkmionyBaHHs [7, c. 30].

Ha mouarky XIX cr. 3 mpuxomom 1o Biaau immneparopa Onekcanapa | B cucteMi opraHiB JepaBHOTO
YIpaBJIiHHA i Y ¢i1yk01 0e3neku Pocilickkoi iMrepii BinOynucs cyTTeBi 3MiHU. 30kpeMa, ManiecToM Bijg 2 KBITHS
1801 p. Oyna nikBinoBana TaeMHa ekcrieAuLid, 10 Maia (PaKTUYHO MOBHOBAXKEHHS MOMITHUHOI noiuii. BogHodac
ckacyBaHHS 1Ti€1 HopMaTi30BaHOI CTPYKTYPH TAEMHOT MOJIIIiT 30BCIM HE 03HAYAJIO BiIMOBY YIPaBIIIHCHKOI BEPXiB-
KM LapaTy Bij MOJITHYHOTO PO3LIYKY, a OyJI0 MparHeHHAM 3aBOIOBATH €JIEKTOpaibHI cummatii [8, ¢. 196].
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OCKiTbKH HEOOXITHICTh CTEIiaIbHUX CITYKO Oyiia O4eBHIHOKO, BIIOBITHO MOHAPX (DyHKITISIMH TOTITHY-
HOTO pO3MIyKY HaJisAB 1HII yCTaHOBH: YacTKOBO BKa3aHi B MaHi(ecti nenapramentu Cenary, 3 1802 p. — 4-ty
excriequiliro MinictepcTBa BHYTpilmHIX crpaB (naxi — MBC), 3 1805 mo 1807 pp. — TUMYacCOBHN Mi>KBiJOMYHIA
KomirteT BuIoi nomiuii, Ha 3MiHy sIKOMY OyB CTBOpeHU# ocoOnuBuil KomiTeT ik KOOpIMHALBHHUN OpraH KOHTp-
PO3BIZIKM Ta MOTITHYHOT Momiii. Moro BHKkoOHABUMMHM OpraHaMu OyIIM TA€MHI HOMIIEHCHKI OpraHy 060X CTONHIb,
CIIy>KOM TONMILIMEHCTepiB 'yOepHCHKUX, MOBITOBUX 1 HOPTOBUX MICT, SIKi Majld Ha/laBaTH BHUUYEPIIHY iH(POpMALIiLO.
KomiteT npoicayBaB 10 1829 p., aktuBHO miroun y niepiox 3 1807 — mo 1810 pp. OcHOBHA KiIbKIiCTh HOTO CITpaB
Oysa OB’ si3aHa 3 HaISAZI0M 32 0c00aMHu, SIKi IIOIIMPIOBAIN YyTKH, BXOAMIIN 0 MAaCOHCHKHX JIOXK 1 OyJH 3ammigo3pe-
Hi B po6oti Ha Dpanmiro [8, c. 196].

3 1811 p. y KoHTEKCTi peopMHu Aep>KaBHOTO YIpaBiiHHs y Pocilichkiii immepii aisuiia OcobnuBa KaHIemns-
pis MiHicTepcTBa MOIiIii, SKa BUKOHYBaJIA 3aBJaHHS TOJITHYHOT MOJIIIT, [0 CTOCYBAIMCS HATVISITY 3 MOJITHY-
HUM HACTPOEM HACENICHHS, ISUTbHICTIO MACOHCHKHX JIOXK, PEIITIHHUX CEKT, 3 METOIO HEIOMYIICHHS aHTHYPSIOBOT
JUSUTBHOCTI; 00poTHOA 31 MIMUTYHCTBOM, OCOOIHMBO ITiJT Yac (paHIly3bKo-pociiicbkoi Bitan 1812 p. ITicis mikBina-
uii Minicrepersa nominii B 1819 p. OcobnuBa xanuesspis BBiiia g0 ckiaagy MBC. Kpim Oco6nuBoi kaHuemspii
MBC, nisuu # iHII1 opraHM, SKi BUKOHYBaJIW (QYHKITIT KOHTPPO3BIAKH 1 MOMITHYHOT momimii [8, ¢. 196].

Ha nouatky 1817 p. y ckiagi OkpeMoro Kopiycy BHYTPILIHBOI BapTH, 110 3 1810 p. BUKOHYBaB moiLei-
ChbKi QyHKIIIT, OyJIM OpraHi3oBaHi MiAPO3IITH KaHJAPMiB — JIMBiI310HU KIHHOT MIiCBHKOT MMOIIIIii, 0 ()aKTHYHO 3aI10-
yaTKyBaJid (opMyBaHHs MoiTHUHOI mominii B Pociiicekiit immepii [8, c. 196].

Came micns moniii Ha Mexi 1825—1826 pp. y Pocilichkiii iMriepii 3)IBIsSEThCS CIELCTYX0a, SKa OTpuMaa
CIIABETHO BiJIoMy Ha3By «I[I-me orcandapmcoie 8i0dinenns maemuoi noniyii» mia kepisaunreom O. berkennopda
[6, c. 90].

VY kiHui ciuns 1826 p. renepan-ag’iorant O. benkennopd mnpeacraBus immeparopy Mukomni I mpoext
1010 OpraHi3ailii TAEMHOT TOMIIIii, a TAKOXK IEHTPATBHOTO OPTraHy — «MIHICTepPCTBa MO 3 i IOPSIAKYBaHHIM
oMy kaHnapMchbkux opmysanb. @akTUuHO 3amponoHoBany O. benkeHa0pdoM 11€10 MOCTaBUTH IMIEPIi0 MiA
TOTaJbHHUN KOHTPOJb cXBajuB Mukona I, skuii ykazom Bix 25 yepBHs 1826 p. nerituMizyBaB oprasizairo Kop-
nycy arcandapmis (TyT 1 Hamami kypcus Hait — B.Y.) (3 1874 p. — Oxpemuii xopnyc sicanoapmis). Jlemo mizHime
(03.07.1826 p.) iMmeparop Mukona I BuaB yka3 mpo cTBopeHHs Ipembozo siddinenns Buacroi Hozo Innepamop-
cokoi Benuunocmi Kanyenapii (mani — Tperte Bigainenns BUIBK). CyronocHi 3 M03HIi€I0 THX iCTOPHKIB IepiKaBK
1 IpaBa, sIKi CTBEPIKYIOTh, III0 «CTBOPEHHS IIMX CTPYKTYP O3HaMEHYBaJIO MEPEeXiJ BiJl MOJITHYHOTO PO3IIYKY 10
CHCTEMH MOJITHIHOTO KOHTPOITIO, 3aBEPIICHHS (OPMYBaHHS MOIIIEHCHKOTO MEXaHi3My a0COIFOTUCTCHKOI MOHAP-
xii mix 9ac npasmiaHag Muxkonu [y Pociiicekiit immepii» [8, ¢. 196—-197].

Tperte Bigninenns BUIBK Halyo cTaTycy BUILOIO OpraHy Ta€MHOI HOMILiT if HAIIAIOCS BCEOXOIHIMU
(YHKIISIMA 3 TIHPOKMMH MPABaMH Ta TIOBHOBAKCHHSIMH, SIKI OKPECITIOBAIIMCS B IMIIEPaTOPChKOMY yKasi Bix 3
mumHs 1826 p. Y xomneteniito TpeTboro BiIiIeHHS BUIBK BXOAWIIK: 1) HarIsi/ 32 BCIEIO CUCTEMOIO JIEPKABHUX
OpTraHiB: fK 3a anmapaToM BUKOHABUYOI BIIAJIM, TaK 1 32 CTAHAMH CYCIUIBCTBA; 2) KOHTPOIb 3a (hOpMYyBaHHSM 1 Ha-
MpSIMKaMH TPOMAJCHKOI TYMKHU ¥ CYCIUTBHHMHU HACTPOSIMU 3 METOIO 3arMO0IraHHs 3IOBKHBAHHIM, TOPYIICHHIM
JiepKaBHOT Ge3IIeKy Ta 0sABi aHTHypsIoBHX BHCTymiB. OTxe, Tpete Bimninenns BUIBK Gyio cTBopere 3 MeToro
3aXUCTy OCHOB CaMOJIepXKaBCTBa i MpUAYIIEHHS B KpaiHi AyXy BojentoOcTa [8, c. 196—-197].

MiHicTpH, KEPIBHUKH JIEPIKAaBHUX CTPYKTYP Malld BUKOHYBATH BC1 pO3MOPSIKSHHS TpeThoTo BiUIUICHHS
BUIBK, nonosinaru 3 pUBOLYy Oe3Najis Ta 3JIOBKHBAaHb Yy IXHIX BiIOMCTBaX. I eHepan-ryoepHaropu it ryoep-
HATOPH 3 MUTaHb, IO CTOCYBAJMCS JAep>KaBHOT Oe3MeKH, TOOTO BXOMWIn y cdepy BinanHsS TpeThoro BiIiICHHS
BIIBK, f10moBifany He MiHiCTpOBi BHYTpIIIHIX CIIpaB, a 6e3m0cepeHbO iIMIepaTopoBi 4epe3 roNOBHOIO HAYAIb-
nuka Bigninennas O. beakennopda [8, c. 196—-197].

Po3mouanocst popMyBaHHS CHCTEMHU MICIIEBUX OPTaHiB MOMITHYHOT oIl Pociiichkoi iMItepii, mo manu
3a0e3MMeunTH KOHTPOJIh 1 HAlIA 3a «OnaroHajiitHicTio» HaceneHHs. @akrnano Koprryc xxannapMiB OyB BUKOHAB-
yuM opraHoM TpeTboro BiJUTiIICHHS BUIBK. «$lk Hamonsras Yy CBOEMY IMPOEKTI MIOAO0 OpraHizaiii BUIOl MMl
O. benkennop®, 10 HBOTO, K TIeda >kaHAAPMIB, CTiKaacs iHGOPMAIIiS BT YCiX )KaHAAPMCBHKHUX OQiIepiB, po3-
cissHUX 10 ycix mictax Pocii 1 ycix BilicbKOBUX YacTuHaX...» [8, c. 197].

Kopnyc skaHgapMiB TIaHYBajl CTBOPUTH K €JIITHY CTPYKTYPY, IIHM 1 3yMOBIJIFOBAJIMCS BiJIIOBiIHI BU-
MOTH JI0 KaHAWJATIB Ha Pi3Hi ocaau YMHiB. Tak, HA MOCaaANW HWKHIX YMHIB CHEiaIbHO MiAOUpaIrcs rpaMoTHI
1 HaHOLTBII 311I0HI CONIAaTH 3 Pi3HUX BIHCHKOBUX (pOpMyBaHb. 3HAYHO CYBOPUM OYB MOPSIIOK BinOopy odinepis,
B skux Mukona | B6auaB BIpHUX «CTpaXkiB MOPSJIKY» 1 CBOIX CTaBICHUKIB HAa MICLX. 30KpeMa, >KaHAapMChKi
odiepu TOBUHHI Oyl MaTH JIBOPSHCHKE TTOXO/DKEHHS, Oa)KaHHS CIYKHTHU B JKaHAapMepii, MPOUTH 000B’I3KOBY
creliagbHy IepeBipKy.
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Bynp-sike cimy»00Be CTATHEHHS, a TUM OLIbIlle CBITYCHHS MPO MOJITHYHY HeOIaroHalidHICTh OyiIH «...
HenepeOOPHOI0 MEePEIIKOI00 MPH BCTYMI Ha ciiyk0y. Odinepu KOpIycy AaBajy ClielialbHy HiAMUCKY PO Te,
0 He OyyTh HaJICXkKATH Hi JI0 SKUX TAEMHUX TOBApPHCTB UM YTPYIyBaHb» [8, ¢. 198]. 3rogom Iuist BCTYIHHUKIB 10
>kaHaapMepii Oyiiu BBEIEHi crieliaibHi KypCcH HaBYaHHS, ICIIUTH i BUITPOOYBaJbHUI TEPMiH.

3rigno 3 [Nonoxenusm npo Kopryc xanmapmis Big 28 kBiTHS 1827 p., ®aHIapMChKiI KOMaHIH Oy poO3-
JIJIEHI Ha IT’SITh OKPYTIB, IKUMH KePYBaJI TeHEPAIH KaHAAPMCHKOTO Kopirycy. JKaHIapMChbKi OKPYTH MOAUISITACS
Ha BiIIeHHs (1o 4 — 6 BianiieHs). Beboro B Pocilickkilt iMriepii Oyno yTBopeHo 26 BiJIisIeHb ITiJ] KepiBHUIITBOM
mTab-odinepis, M0 Maly By MOJIKOBUX KoMaHAupiB. OUOIIOBAB BiJIIIICHHS HaYalbHUK, IITa0-oditep, Hai-
JICHUH BJIaJ00 KOMAaHIMPA MOJIKY, OYB ITiAOPSAKOBAHIH KEPIBHULITBY OKPYTOM, a A0 MIPU3HAYCHHS OCTAHHBOTO —
6e3nocepennpo medy xKaHgapMiB. YIpaBiliHHA MTa0-o¢inepa, HadadbHUKA BiAJIJICHHS, PO3TAIOBYBAIOCS, 5K
MpaBHJIIO, Y TYOSPHCHKHX MicTax [8, c. 198].

BinbimicTh yKpaiHCBKUX TyOEpHIH BXOIMIIA J0 YETBEPTOTO JKAHIAPMCBHKOTO OKpYTY, IO MOAIISIBCS Ha
1’ SITh BijiieHb. [lepime BiIiieHHs: OXOIUTIOBAJIO JKaHAapMChKy KoMaHay KuiBchkoi ryOepHii, a Horo ynpaBiiHHS
posramoByBanoch y M. Kuesi. 1o apyroro BinginenHs Bxoauiu [lonraBebka 1 UepHiriBebka ry0epHii 3 LEeHTpOM
Oa3yBanHs yrpasiinHs y M. [Tonrasi. Tpete BigninenHs oxorutoBaio CrnoOiackko-YkpaiHcebKy 1 Kypcbky ryoep-
Hii 3 LEHTPOM YIIpaBiiHHA B M. XapKoBi. Jlo 4eTBepTOro BiJiiIeHHs BXOAWIN XepcoHcbka, KarepruHociaBebka i
Taspiticeka TyOepHii (ynpasiiaas — y M. Karepunocnasi). XXannapmceki GopmyBanHs beccapabcebkoi obnacti i
M. Onecu (LeHTp YIpaBJliHHs) CTAHOBWIIM I1°sITe BigauieHHs [8, c. 198].

Haronocumo, mo >xanmapMepii sk «BUIIiKA mominii» Pociiicbkol iMmepii mpuaiisiacs BaXJIHBa poib Y
MiATPUMII caMOJepKaBHOI BiIau i 60poTHO1 31 3TOUMHHICTIO Y BCiX 11 BUABAX, a cdepa i mepMaHEeHTHO KOPEIIo-
Bajacs 3aJIe)KHO BiJl BHYTPIIIHLOIONITUYHOT CUTYAIT B KpaiHi.

ITomaneina peopranizaiis Oyna 3ymoBieHa NpuiHATTIM y 1836 p. «llonoacenns npo Kopnyc scanoap-
mis», 3a sskuM Pociiicbka imMrepis Oysa po3isieHa Ha CiM (3roJIoM — BiciM) KaHIApPMChKUX OKPYTIB, SKi TOAUISITACS
Ha BigaineHus. Ctpykrypa Kopmnycy skanaapmiB poicHyBajia B HE3MIHHOMY BUIVISI A0 i1 ueproBoi peopranisarii,
siky posnodas I1. IllyeanoB y 1867 p. [8, c. 199].

VY 1867 p. Oyno npuiinsare HoBe «llomoxenns npo Kopryc skaHmapMiBy, sKe 3aIHIIANOCS YHHHUM QXK
no maninas Pociiickkoi immepii. 3a HoBuM [lonmoxkeHHsAM, Ha MICISIX Oyl yTBOPEHI r'yOepHCHKI yKaHIapMChKi
ynpasiiaHA (3 1870 p. iM BcTaHOBNIIOBaBCS JOAATKOBUH IITAT AJIs CIIY>KOU B HOBITax) 1 >KaHAAPMCBKi YIIPaBIiHHA
3aJIi3HULB.

19 TpaBus 1871 p. Oyno npuiiasaro [Tonoxkenns «lIpo nopsoox oiti uunie Kopnycy scanoapmis w000 pos-
CiOy8aHHs 3104UHI6Y, TIO HAIaBAJIO XKaHJapMaM IIPaBo 3/1iHCHIOBATH OIS, OOIIYKH, BIITyYCHHS, 3000B’A3yBajIo
1HII TOMiLEHChKI OpraHu HaJaBaTH il BceOiuHe chpusiHHA. 30KpeMa, odinepamu koprycy xkangapmi 3 1830
POKy Oyiu JTuIIe 0COOH, sIKi 38 OCBITOIO HaJIeKaH JI0 1-ro po3psay a0o sKi 3aKiHYHIN IOHKEPChKE YUHITUIIIE 32
1-M poO3psAAOM 1 MPOCTYKHUITU HE MEHII AK 5 pokiB. Kanaugaru Ha odinepchki ocaau CKIagalid iCIUTH Ipu mTadi
koprrycy [3].

HactynHa 3HauyHa peoprasisaiis LHEHTPaJbHOIO amapary >kanfapMiB BinOynaca y 1880-1883 pp. Tax,
MIHICTp BHYTPIIIHIX CIpaB cTaB OJHOYACHO Imedom >kaHIapMiB. 3aMicTh CKaCOBAHOTO TpeThOoro BiIIiICHHS
BIIBK GyB yTBOpeHHil IenapTaMeHT MOILii, IO 3ifiCHIOBAB KEPIBHUILTBO SK 3araibHOI0, TAK i MOTITHYHOI
nomimiero immepii. «Komanaupom OKpeMoro KOpIycy *KaHIapMiB MPU3HAYABCs TOBApHUIN (3aCTYIMHHK) MIiHICTpa
BHYTPIIIHIX CIpaB, sIKUil OyB 1 KypaTopoM JenapTaMmeHTy mnofimii. @opMalbHO XKaHIapMepis MmiAnopsaKOByBa-
nacsi BINCPKOBOMY MiHICTEPCTBY W yTpUMYyBaacs 3a HOTO KOIIT SK apMilChKa TOMiMis, OyAy4H, OMHAK, OKPEMHUM
OpraHOM MOJITITUYHOI mmoimii» [3].

VY 1881 p. Oyno yxBaneHo [onoscerHs npo 3ax00u w000 OXOPOHU 0EPICABHO20 NOPAOKY U 2POMAICLKO20
CNOKO0, WO aKTUBI3yBaJIO MisUIbHICTh XKaHIapMepii y cdepl modiTHYHOTO po3UIyKy. 30KpeMa, OKpIM 3arajibHOTO
HaDIAIy 32 TMOJITHYHUMH HACTPOSMHU HacelIeHHs, )KaHIapMepis BUKOHYBalla 3aBIaHHS OOpOTHOHM 3 PEBOIIOINIH-
HUM, JT1i0epaTbHO-IEMOKPAaTUIHUM 1 HAIliOHAJIbHO-BU3BOJILHUM PYXaMH, JIIKBiJJOBYBaJIa KAHAIN 3 PO3MOBCIOKEH-
HSl aHTUYPSJIOBOI JIITEPaTypH, CTEXKHIA 3a MapTisMU. 3pOCiia YUCEIBHICTh 1 TPOIIOBE YTPUMAHHS JKaHIaPMIiB.
Tak, sikimo y 1873 p, Bona HaniuyBana 486 reHepaiiB 1 odinepis Ta 5186 yHTep-odiuepis i psaoBux, To B 1895
p. — 693 renepaiu ta odinepu, 8173 Baxmictpu-henpadedeni, crapmi yHTep-odinepH, yHTep-oilepy i psIoBi.
YV Pociiicekiii imnepii y ueit nepioa icHyBasno 72 ry0epHChKi (00nacHi, MiChKi) YIpaBIiHHA XKaHJapMepii, B T. 4. B
VYkpaini — 9 ryOepHChKHX YIpaBIiHb 1 yrpasninasa M.Oxeca [3].

[Ticas nepoi pociiicekoi pepomowii 1905-1907 pp. 6yno yrBopeHo CeBacTONONbChbKE YIPABIiHHSA, Y
MiATOPSIKYBaHHS SKOTO BXoAWIH M. banakiapa, AntuHchkuit 1 €Bnaropificekuit moBiTy. IlITarn ynpasiias 3ane-
KAy BiJ] BEIMYMHHY i 3HAYCHHS IyOepHChKUX MicT. Tak, XapKiBChbKe YIPABIiHHS 32 IITATAMH ITOCTYITATIO0CS JIHIIE
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[TetepOyp3pkomy Ta MockoBcbkoMy. Y 1913 p. Oyio 3MiHEHO BUMOTH JI0 KaHIUAATIB y odinepu: 1) MiHIMATBHUHA
CTPOK BiICbKOBOI CITy>KOU 3MEHIITYBaBCA 10 3 POKiB; 2) Oyio BCTaHOBJIEHO BiKOBUH LieH3 2433 poku; 3) 10 CiayX-
Ou B *aHJIapMeEDIi He TOIMYCKAIUCS TIOJSIKH, €BPEi, KATOIUKU i 0COOH, OpYyKeHi 3 KaToianukami [3].

YV cBoOiii AisNTBHOCTI XKaHJapMepisd KepyBaiacs TAEMHUMH TUPEKTUBAMH Ta 1HCTPYKIISIMH, MOIJIa JisITH
HE3aKOHHHMH METOJIaMU, 30KpeMa BIaBaiacs JI0 MPOBOKaIii. J{isii BeUKi IITaTH CEKPETHUX arcHTIB, KOTPi He
nuie 30upaiu i nepenaBaiy iHQOpMAIio PO OMO3UIIIHHI YPsI0Bi JierajbHi Ta HeJleralbHi oprasizaiii, a it Oyau
AKTHBHUMH X WICHAMH.

Kopmnyc sxangapmiB npoicHyBaB 10 aJiHHA caMOAep kaBcTBa 1 OyB JikBigoBaHui 6 Oepesns 1917 p.

BucHoBku. BumieBrkiiajene gae mijcTaBy s y3arajibHEHb.

Io-nepue, Buponopx XIX —Ha nouatky XX CT. IMIIEPCbKUI ypsia poOUB BiauailyiHi cipoOu CTBOPUTH
BHCOKOE()EKTUBHY IPABOOXOPOHHY OpraHi3allito Uit 60poThOH 3 PEBONIOMIMHUMHE 1 HaIliOHATLHO-BU3BOJILHUMHU
pyXaMmH, OCKUIbKH 3MILTHEHHS MOJIIIIHOT CHCTEMH caMOJEPKABCTBO BBaXKaJI0 OCHOBOIO JIay.

ITo-0pyee, ctBopenns Kopmycy sxanapmis ta Tpersoro Bimginenns BUIBK o3namenyBano mepexin Bix
MOJIITUYHOTO PO3IIYKY 10 CUCTEMH MOJITUYHOTO KOHTPOJIIO, 3aBEPUICHHS (JOPMYBaHHS MOMILEHCHKOr0 MeXaHi3My
a0COoMOTUCTChKOT MOHapXii mij yac npaBiainasg Mukomu 1 y Pociiicekiii imMmepii. [lepmanenTHe pedopmyBaHHs
IHCTHUTYTY >kKaHJapMepii OyJI0 CKJIaJJOBOIO 3MiLIHEHHS Aep>KaBHOT0 ycTpoto Pociiicbkoi iMmepii B CKIIaJHUX yMOBaX
HapOCTaHHs BHYTPIIIHLOI KPHU3HM, 3yMOBIICHOI aKTHBI3aIli€l0 HacaMIlepe]] PEBONIIONIMHOTO Ta HaIllOHALHO-BU-
3BOJIBHOTO PYXIB.

Ilo-mpeme, IparHy4n CTBOPUTH EIITHY MPAaBOOXOPOHHY CTPYKTYPY, 0 ocoboBoro ckiaxy Kopmycy xan-
JapMiB CTaBHJIUCS JOCTaTHHO BUCOKI BUMOTH, SIKi CTOCYBAJIUCS HE TUTBKU OCOOUCTICHUX SIKOCTEH CIiBPOOITHUKIB
Kopmycy, a i iX iHTeJIEKTyaJbHHX Ta JUIOBUX MOXKIIUBOCTEH.

Ilo-yemeepme, He3BaXKAIOUU Ha IIEHTpaIi3allito i MiTiTapU3allito, 3pOCTaHHS YUCEIBHOCTI IPaBOOXOPOH-
HUX OpraHiB, 30UIBIICHHS BUJATKIB HA IXHE YTPUMaHHSI HE 3aBXKIU JIaBAIH ypsAy iMIepii O4iKyBaHUX Bij IIUX
CTPYKTYp pe3yasratiB. KitouoBi nmpobnemu pedopMyBaHHA MOMILIHHOI CUCTEMH, HacaMIlepes BEIMKUX IyOepH-
CBKUX MICT, QaKTHYHO OyJIM HEBUPIMICHUMH, 30KpeMa, YHCEIbHICTh CITY’)kKOOBOTO CKJIaay He Oyio JIOBEIEHO 0
ONTUMAJIBHOTO PiBHS, HE MOJIMIIMBCA SIKICHUNA CKIIaJA KaJIpiB; MOMiLiHHI opranu OyJu 3MyIIEHI pO3MIMPIOBATU
(yHKIIT, OJJHAK ITAT 3aJIMINABCSI HE3MIHHUM TPUBAJIAHN Yac.

CnHcox BUKOPHCTAHUX JAKepet

1. Bonnapenxo O. C., JlutBunerko T. O. IcTopudHuii po3BUTOK IPaBOOXOPOHHUX opraHiB: gocsix CIIA, Bemu-
koOpuTaHii Ta Ykpainu. Monoouii éuenuti. 2018. No 10(62). C. 216— 222.

2. bBomsx B. O. CraHOBIEHHs Ta PO3BUTOK IPAaBOOXOPOHHHUX OpPraHiB YKpaiHU: iCTOPUKO-TIPABOBHH aCIEKT.
IIpasooxoponna gynxyis oepacasu: meopemuko-memoooi02iuti ma icmopuKo-npasosi nioxoou 00CIiOHCeH-
HA: MiKKadeIpamTbHIi «KpyTiuit cTimy» (M. XapkiB, 23 xoBtHa 2012 p.) / 3a pen. a. 1. H., goiu. B. O. Ceppo-
riHa. XapkiB : XapKiBChbKUI HaIllOHATBHHUN YHIBepCUTET BHyTpimHIX cipas, OO0 Peiitunr, 2012. 123 c.

3. Tomosko O. M., Spmum O. H. XKannapmepist B Pociiicekil imnepii. Enyuxnonedis icmopii Yepainu: T. 3:
E-1 / Pemxon. : B. A. Cwmoiit (romnosa) Ta in. HAH Ykpainu. IncturyT ictopii Yipainu. Kuis : B-Bo «Ha-
ykoBa nymka», 2005. 672 c¢. URL: http://www.history.org.ua/?termin=Zhandarmeriya_v_Ros_imperii (gara
3BepHeHHs 25.05.2021).

4. IcTopis mpaBOOXOPOHHMX OpraHiB Ykpainu : migpyunuk / C. B. banax, A. B. I'py6inko, B. B. Casenko, B. 3.
Vxau. Tepromins : 3YHY, 2021. 232 c.

5. Kywmeiiko A. B. Icropuxo-nipaBoBuii aHaJIi3 CTAHOBJICHHS, PO3BUTKY Ta opraHizauii cy0’e€KTiB mpoTumuii 310-
YUHHOCTI. [Ipuxapnamcuoxuil iopuouunutl éichux. 2015. Bun. 1(7). C. 67-70.

6. Masyp C. C. Ictopist po3BUTKY Aep>KaBHOI OXOPOHU Ha TepeHax YKpaiHu. [neecmuyii: npaxmuxa ma 00cesio.
2011. Ne 11. C. 88-92.

7. Xamyna II. OcoOGIMBOCTI CTAaHOBIEHHS Ta PO3BUTKY NPABOOXOPOHHUX OPraHiB HA TepUTOpii YKpaiHH: icTo-
puuHMi actiekt. Biuve. 2015. Ne 4. C. 28-31.

8. IOpiii B. A. OpranizaniiiHo-IpaBoOBi OCHOBH CTaHOBJICHHS OPraHiB MOMITUYHOI mominii Pocilickkoi iMmepii
Ta iX QyHKIioHyBaHHA B M. Ojeci (neprra noosuHa XIX ct.). [1is0ennoykpaincoKkull npasHuduil Yaconuc.
2014. Ne 3. C. 196-199.

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HascTBa. 2 (26)/2021 67



Yxau B.
XaHnpapmepia — nonituyHa noniuia Pocincbkoi imnepii B XIX — no4y. XX CT.: opraHisauinHo-npaBoBi acrnekTu...

References

Bondarenko, O. S. & Lytvynenko, T. O. (2018). Istorychnyi rozvytok pravookhoronnykh orhaniv: dosvid
SShA, Velykobrytanii ta Ukrainy [Historical development of law enforcement: the experience of the USA,
UK and Ukraine]. Molodyi vchenyi — Young scientist, 10(62), 216-222 [in Ukrainian].

Boniak, V. O. (2012). Stanoviennia ta rozvytok pravookhoronnykh orhaniv Ukrainy: istoryko-pravovyi
aspekt [Formation and development of law enforcement agencies of Ukraine: historical and legal aspect].
Pravookhoronna funktsiia derzhavy: teoretyko-metodolohichni ta istoryko-pravovi pidkhody doslidzhennia:
mizhkafedralnyi «kruhlyi stily (m. Kharkiv, 23 zhovtnia 2012 r) / za red. d. yu. n., dots. V. O. Serohina.
Kharkiv: Kharkivskyi natsionalnyi universytet vnutrishnikh sprav, OOO Reitynh [in Ukrainian].

Holovko, O. M. & Yarmysh, O. N. (2005). Zhandarmeriia v Rosiiskii imperii. Entsyklopediia istorii Ukrainy
[Gendarmerie in the Russian Empire. Encyclopedia of the History of Ukraine]: T. 3: E-Y / Redkol.: V. A.
Smolii (holova) ta in. NAN Ukrainy. Instytut istorii Ukrainy. Kyiv: V-vo «Naukova dumkay [in Ukrainian].
Istoriia pravookhoronnykh orhaniv Ukrainy [History of law enforcement agencies of Ukraine]: Pidruchnyk
(2021) / S. V. Banakh, A. V. Hrubinko, V. V. Savenko, V. Z. Ukhach. Ternopil: ZUNU [in Ukrainian].
Kumeiko, A. V. (2015). Istoryko-pravovyi analiz stanovlennia, rozvytku ta orhanizatsii subiektiv protydii
zlochynnosti [Historical and legal analysis of the formation, development and organization of the fight against
crime]. Prykarpatskyi yurydychnyi visnyk — Prykarpattya Legal Bulletin, 1(7), 67-70 [in Ukrainian].

Mazur, S. S. (2011). Istoriia rozvytku derzhavnoi okhorony na terenakh Ukrainy [History of the development
of state protection in Ukraine]. Investytsii: praktyka ta dosvid - Investments. practice and experience, 11, 88-
92 [in Ukrainian].

Khamula, P. (2015). Osoblyvosti stanovlennia ta rozvytku pravookhoronnykh orhaniv na terytorii Ukrainy:
istorychnyi aspekt [Features of formation and development of law enforcement agencies in Ukraine: a
historical aspect]. Viche — Viche, 4, 28-31 [in Ukrainian].

Yurii, V. A. (2014). Orhanizatsiino-pravovi osnovy stanovlennia orhaniv politychnoi politsii Rosiiskoi
imperii ta yikh funktsionuvannia v m. Odesi (persha polovyna XIX st.) [Organizational and legal basis for
the formation of the political police of the Russian Empire and their functioning in Odessa (first half of the
nineteenth century)]. Pivdennoukrainskyi pravnychyi chasopys - South Ukrainian Law Journal, 3, 196-199
[in Ukrainian].

Crarta Haniiinwa o penakuii 05.06.2021.

68

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobneMn npaBo3HascTBa. 2 (26)/2021



Teopisa Ta icTopia Aepxasu i npasa. IcTopisg NOMITUYHMX | MPABOBUX BYEHbD.
dinocodia npasa.

DOI:10.35774/app2021.02.069
VIIK 35.076

1lIesuyk Oxkcana,

Kanouoam 1opuouyHuxX Hayk, OoyeHm

Kagheopu KoHCmMumyyitinozo,
AOMIHICIMPAMUBHO20

ma Qinanco8o2o npasa 3axioHoyKpaincLKoeo
HAYIOHAIbHO20 YHIGEpCUmemy

ORCID: https://orcid.org/0000-0001-6453-355X

HOpxesuu Ipuna,

cmapwiutl 6UKIA0ay Kagheopu KpUMIHATbHO20
npaea ma npoyecy i npagooxopoHHOL
OisnbHocmi 3axiOHOYKpAinCbKO20
HAYIOHAILHO20 YHIBepcUumemy

ORCID: https://orcid.org/0000-0001-8025-8156

FOPUJIUYHI KJITHIKH B MEXAHI3MI JYAJIBHOI OCBITH: AHAJII3
PE3VJ/IBTATIB IEJATOI'TYHHOI'O EKCIIEPUMEHTY

Y ecmammi ananizyromucsa nonosicenHs HoOpmMamusHo — npagoeux aKmis, Wo pe2lameHnyoms npagosuil Crmamyc
FOPUOUYHOL KITHIKU 8 MEXAHI3MI OYalbHOI 0C8IMU, 4 MAKONXC NPOBEOEHO AHATI3 Pe3VIbmamis neoazo2iyHo2o excnepu-
menmy Taxkosc npoananizoeano 2eHe3uc HayKogux no2iadié Ha poib IPUOUYHUX KAIHIK Y cucmemi iopuoudHoi oceimiu..
Jlocniooceno cymuicms 3aco0ie 3a0e3neuents AKIiCHOI 0yanbHOT 0C8imu 3a 00NOMO2010 IOPUOUYHUX KIIHIK.

Aemop npuxooums 00 GUCHOBKY, WO KIIHIYHA I0OPUOULHA OCEIMA 8 PAMKAX OYANbHOI, MOJce Ha0asamu no3u-
MUSHUI NIUE HA AKICMb 0CEIMU 6 IOPUOUYHUX 8Y3aX 6 Yiromy. Poboma 3 peanvrnumu 1iodbmu i 062080penHs peanbHux
npobnem yacmo RIOCUNIOE THMepec CnyoeHmié 00 Npago8Ux NUMAHb, CAPUAIOYU IX OLbULOI AKMUBHOCMI 8 HABYAHHI.
Cnpobu eupiwuumu peanvhi npobiemu 00ONOMazaioms CImyOeHmam HAGUUMUC KpUmuiHo2o mucienns. Kuiniuna opu-
OUUHA OCBIMA MAKONC MOJiCe 3a0e3ne umy OMmpPUMAnHs CIMYOeHmamu nPaKmu4Ho20 00C8idy 3a605AKU cnignpayi 6y3y i3
cmetikxonoepamu. Cucmema «npakmuxuy, nputinama 6 oanutl yac 6 kpainax [{enmpansroi ma Cxionoi €eponu, nadae
CMYOeHmMam MONCIUBICIE CIANCYBAHHSA HA 0A3AX NPAKMUKU Ni0 yac HasuyanHs. Lle 0o3eonums cmyoenmam nooymamu
npo me, 8 AKill cghepi 80HU OYOYmMb Npayr08amu 8 MaOymHbeoMy - abo HABIiMb NPO Mme, Yl XOUymb 8OHU 83a2dlli Oymu
fopucmamiu - Ha miii cmaodii' 020 HABUAHHS, KA 003601A€ GIONOGIOHUM YUHOM 3MIHUMU 3MICT HABYATLHO20 NPOYEC).
A maxodic moxcaugicms nobauumu c8oi CunvHi i ciabki cmopoHu uge 00 3aKinyeHnHs 8y3y. Lle, 6 ceoro uepey, 0036011€ im
PAa3oM 3 UKAAOAYAMY NOKPAWUMU PIBeHb 3HAHD.

Kniouosi cnoesa: iopuduuni kainiku, bezoniamua npasosa 00nomo2a, coyiaibHo He3axuyeri epCcmeu Hacenen-
Hs, OyanbHa ocsima.

Illesuyk O., IOpreguu U.

FOpuouueckue KauHuKU 6 Mexanuzme OYanbHOI 00OPA30GAHUS: AHATIU3 PE3YIbMAMOE Nedaz0ZU4ecKozo
IKCnepumenma

B cmamve ananuzupylomcs nonosicenusi HOPMAMUGHO - NPAGOBbIX AKMOS, PeNAMEHMUPYIOWUX npagogol
cmamyc 10puoUYecKoll KIUHUKU 8 Mexanusme OyaibHOU 00pa30eanus, a makaice npogeoeH anaiu3 pe3yibmanos ne-
dazoeuueckozo sxcnepumenma Takoice npoAHAIU3UPOBAHBL 2EHE3UC HAVYUHBIX 832151008 HA POilb T0PUOULECKUX KIUHUK 6
cucmeme wpuouseckoeo oopasosanus .. Uccnedosana cyunocms cpedcmes obecnedenus KaueCmeeHHoU 0yaibHoU 00-
Pazo6anusi N0 NOMOWbIO IOPUOULECKUX KIUHUK.

Aemop npuxooum K 6bl800Y, UMO KIUHUYECKAs 0pUOUYECKoe 0OpA306anHue 8 pamkax OYAIbHOU, MOdicem
0KA3bI8AMb NOTONCUMENBHOE GIUSHUE HA KAYeCB0 00paA306aHUsL 8 IOPUOUYECKUX 8Y3axX @ yerom. Paboma ¢ peanvhvimu
T00bMU U 0OCYHCOEHUSI PEATIbHBIX NPOOILEM YACMO YCUTUBAEm UHMEPEC CIYOeHMO8 K NPABOGbIM 60NPOCAM, CHOCOD-
cmeysi ux bonvuiell akmugnocmu 6 obyuenuu. Ilonvimxu pewiums peanvbhvie npodIeMbl NOMO2AIOM CMYOEHMAM HAY-
Yumbest Kpumuyeckomy mvluiienuro. Knunuueckas iopuduueckoe obpaszosanue makaice Moxcem obecneuums noyueHue
cmyoenmamu npaKmuyecko2o onvima 6iazodaps compyonuyecmay 8y3a co cmetikxonoepamu. Cucmema «npaKmuxuy,
npunamas 6 nacmosiyee epems 8 cmpanax Llenmpanvroti u Bocmounoil Eeponvi, npedocmasiusiem cmyOoeHmam 603-
MONCHOCMb CIAJCUPOBKYU HA 6A3AX NPAKMUKU 60 6pemsi 00yyenus. Imo no3601um cmyoeHmam nooymams O mom,
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6 Kaxoul chepe oHu Oyoym pabomams 6 OyOywiem — Uiy 0axce 0 mom, XOmsm iU OHU 6000we Oblmb IPUCIAMU - HA
mou cmaouu ceoe2o 06YUeHUs, KOMOPAs NO380IAEM COOMBEMCMBEYIOUWUM 00PA30M USMEHUMb COOEPICAHUE YUEeOHO20
npoyecca. A makaice 803MONCHOCIb YEUAENb C80U CULbHBIE U CIAObIEe CMOPOHBL euje 00 OKOHUAHUS 8Y3d. DO, 8 C60H0
ouepednb, N0380IsIeM UM 6Mecme C NPEeno0A8AMEISIMU YIYUUUMb YPOGEHb 3HAHUIL.

Kntouesvte cnosa: opuduyeckue KIuHUKU, GECNIAMHAsL NPABOEASL NOMOUb, COYUATLHO HE3AUUUCHHbLE COU
Hacenenus, 0yaivbHas 06pazoeanue

Shevchuk O, Yurkevich 1.

Legal clinics in the mechanism of dual education: analysis of results of pedagogical experiment

The article analyzes the provisions of legal acts regulating the legal status of legal clinics in the mechanism of
dual education, as well as analyzes the results of pedagogical experiment. The genesis of scientific views on the role of
legal clinics in legal education is also analyzed. with the help of legal clinics.

The author concludes that clinical legal education within the dual, can have a positive impact on the quality of
education in law schools in general. Working with real people and discussing real problems often increases students’
interest in legal issues, encouraging them to be more active in learning. Trying to solve real problems helps students learn
to think critically. Clinical legal education can also provide students with hands-on experience through collaboration
with stakeholders. The system of “practice”, currently adopted in Central and Eastern Europe, provides students with
the opportunity to do internships on the basis of practice during their studies. This will allow students to think about
what field they will be working on in the future - or even whether they want to be a lawyer at all - at the stage of their
studies that allows them to change the content of the learning process accordingly. As well as the opportunity to see
their strengths and weaknesses before graduation. This, in turn, allows them to improve their knowledge together with
teachers.

Keywords: legal clinics, free legal aid, socially unprotected segments of the population, dual education.

IMocTanoBka nmpodaemu. [Touatok mpodeciiHtHOTO KHUTTS B AKOCTI MOJIOIOTO FOPHCTA MOXKE OYTH JIsKa-
FOYOI0 MEPCIEKTUBOIO JUISl BUITYCKHUKA FOPUANYHOTO By3y B OyIb-sKill KpaiHi. Xo4ya FOPUIUYHI BY3U AaIOTh CTY-
JICHTaM 3HaHHS PO MPUHIMIN IIpaBa Ta BUBYCHHS 3aKOHOIABCTBA, IIPOTE IPABHIILHE i BIIEBHEHE 3aCTOCYBaHHS
[IUX 3HaHb BHMAra€ KOMIUICKCY HABUYOK, IO 3HAYHO BiIPi3HSIOTHCS BiJ] HABUYOK, HEOOXITHUX ISl YCIHIIITHOTO
HaBYaHHS Ta CKJIAJAHHS 1CIIUTIB.

KniniuHa ropuandHa OCBiTa — 11e «iHTEPaKTUBHUIND), TOOTO 3aCHOBAaHUII HA 0COOUCTIH 3aTydEHOCTI B IIPO-
11ec, METO/I HABYaHHS CTYJCHTIB IOPHINYHUX By3iB MPAKTUYHUM HaBHUYKaM, SKi HEOOX1THI TM JJIs TOTO, 100 cTaTH
KOMIIETCHTHIMH (paxiBIsMU. BBaskaeThcsl, 10 KIIiHIUHA IOPUAWYHA OCBITA Mepeciifye ABi ocCHOBHI MeTH. OJHa
3 IUX IUIeH TOJIsTae B HABYAHHI CTYJCHTIB MPAKTHYHUM HaBUUYKaM i HOpMaM Mpo(deciiftHOT €THKH, B OCHOBHOMY
3a JIOMOMOTOI0 3aXUCTy HUMH IHTEPECIiB pealbHUX KII€HTIB IMiJ] peTeIbHAM KOHTPOJIEM BUKIanadiB. J[pyra mera
MOJIATaE B HAJaHHI IPaBOBOI JOTIOMOTH Maj03a0e3eYeHAM Ta 1HIITHM COLiaIbHO BPas3IHMBUM BEpCTBAM HACEIICH-
Hs1. B mporieci HagaHHsI 11i€1 JOIIOMOTHY CTYIEHTH CTUKAOTHCS 3 PI3HUMU MPAKTUYHHUMU, €THYHUMH, COLiaTbHUMU
1 MOpaJIbHUX MUTAHHAMH B c(epi npasa. CHiBBIIHOMECHHS MK IIMMHU JIBOMA IIJIIMH 3aJICKUTh BiJl KpaiHU 1 BiX
YMOB, B SIKUX (DYHKIIIOHY€ KOHKpPETHA IIporpamMa KJIiHIYHOI FOpUANYIHOI OCBITH.

AHaJi3 ocTaHHIX q0cTiTKeHb i myGaikaunii. OpuanyHi KIIHIKY B MeXaHi3Mi TyaiabHOT OCBITH, 3HaXO-
JAThesl y (POKYCl HayKOBHUX JOCIIIKEHb BUCHUX NPABHUKIB, EKOHOMICTIB Ta MoJiToNOriB. TeopeTnuHi npobnemy,
TIOB’sI3aHi 3 PI3HUMH acleKTaM¥ NpOoIlecy HaJaHHs O0e30TUIaTHOT MPaBOBOI JOMOMOTH JTOCIIKYBAIUCH B HAYKO-
BUX po0OoTax HacTymHUX 3apyOixkHux aBTopiB: Clarence J. Dias, Spirin, O. M., Kolos, K. R., Barendrecht, J. M.,
Batlan, F., Mossman, Mary Jane, Karen Schucher, and Claudia Schmeing Ta iH.

MeTa HayKOBOTO TOCJiIKEHHSI TIOJIAra€ B MPOBEICHHI KOMIUIEKCHOTO aHAaNi3y TEOPETHKO-TIPABOBUX
OCHOB aJIMiHICTPaTHBHO-TIPABOBOTO PETYIIOBAHHS MPABOBOTO CTATyCy IOPUINYHOI KITHIKA B MEXaHi3Mi TyambHOT
OCBITH, a TAKOX MPOBEJCHHS aHANTI3y PE3YJbTATiB MEArOriYHOTO SKCIICPUMEHTY.

BukJian ocHOBHOro Martepiajy Aoc/igKeHHs. Y4acTh B poOOTi FOPUINYHHX KITIHIK JIOTIOMArae CTy/IeH-
TaM JIi3HABaTUCh HOBE MPO MPABO 3a IOMOMOTOI0 HOro aHami3y Ta MPaKTUYHOTrO 3acTocyBaHHs. CTyleHTH Ha-
BYAIOTHCS HABUYKAM OTpUMaHHS iHQOpMAIlii Ta e(heKTUBHOTO OOMIHY HEIO 3 KIIIEHTaMH, CBIJKAMH, EKCIICPTaMH,
MPEICTAaBHUKAMHE CTOPiH, TPOKYyPOPaMH, CY[IIMH Ta iHIMUMH YIaCHUKaMU Mpotiecy. BoHH BIOCKOHAIOIOTH B JI0-
CIITHUIIBKIH poOOTi CBOT HABHYKH 1 BMIHHS BHKJIQJIATH CBOT JYMKH, a TAKO)K HA0yBarOTh HAHBaKIIMBIIII HABUYKH
MPaBOBOTO MHCJICHHS i PO3YMiHHS IOPUANYHUX TPOLIECIB.

Ha nymky K Jliac (Clarence J. Dias (2017)) Bukiaaadi KIiHIK TOTYIOTh CTYACHTIB 10 pOOOTH 3 KJIIEHTaMH
B PI3HUX BiIHOCHHAX. 3a3BHuail poO0Ta B KIiHilll BKIIOYA€E B ceOe MPOXOIKEHHS CIEI[iaIbHOTO Kypcy, B paMKax
SIKOTO Ha OCHOBI IHTEPAKTUBHUX METOJIB CTYICHTH HaBYAOThCS 0a30BUX HABHYOK, TAKUM SIK 1HTEPB’FOBAHHS Ta

70 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobneMn npaBo3HascTBa. 2 (26)/2021



Teopisa Ta icTopia Aepxasu i npasa. IcTopisg NOMITUYHMX | MPABOBUX BYEHbD.
dinocodia npasa.

KOHCYJIBTYBaHHS KIIIEHTIB, aHAII3 CIPaBH, IPOBEICHHS MIEPEroBOpPiB, aHAIII3 3aKOHOJABCTBA Ta CKIIAJaHHS JOKY-
MEHTIB, OpaTOpcbKe MUCTELTBO i Ipodeciiina etuka [1; c. 147].

Kpim crieniadbHEX KypCiB CTYICHTAM HAJTAEThCsl 0€3111Y MOKITMBOCTEH [Tl KOHCYJIBTYBaHHS 31 CBOIM BH-
KJIajgadeM, o0 Kpaile MmigroTyBaTHCs 0 iHTepB IOBaHHS, IPOBECTH aHAJ3 MaTepiajiB ClpaBy, 3a31alieriib BU-
SIBUTH MOXKITUBI IIPOOJIEMU 1 0OTOBOPUTH BapiaHTH 1X BUPIMICHHS.

KitiniuHa ropuinyHa OCBiTa BUHHUKIIA B PE3YJIBTAT YCBIIOMIIEHHS TOTO, [0 X04a TPaIUIliiHa aKaJeMidHa
OCBITa JIO3BOJISIE HABUMTH CTYACHTIB IPUHIIMITAM TIpaBa, MPOTE JIJIs TOTO, 00 MPAaBHIBHO 1 BIEBHEHO 3aCTOCOBY-
BaTH LI MPUHLIUIN, HEOOX1THUI npakTHuHuil KocBif [2]. KoHuentis 1opuIuuHuX KIiHIK cllo4aTky Oyiia BUCYHY-
Ta JIBOMa YHIBEPCHTETCHKUMU MpodecopaMu Ha 1odaTKy 20-ro CTOINITTS SK BapiaHT MOMACTI MEIMYHOI KITIHIKH.
[Ipo KOHLIEMIIII0 «IOPUINYHOT KIiHIKW) MHcanu pociicekuil mpodecop Onexcannp Jlrobnincekuit B 1901 p, mo-
CWJIaBCS Ha CTATTIO B HIMEIIEKOMY XXYPHAll, 1 aMepuKaHChbkuid ipodecop Binbsm Poy B 1917 p Obunsa aBTopu
OB’ I3yBaJIX 1JI€10 IOPUANYHOT KIIIHIKM 3 IPUHHATUM B MEAUYHiH npodecii BUMOTolo Mpo HaBYaHHS CTYACHTIB B
JIOYMX KIIiHIKaX, Jie BOHW HaJJaBalld JJOTIOMOTY PeallbHUM TaIliEHTaM ITi]] KEPiBHUIITBOM JTOCBiTUEHUX JiKapiB [3].

Leit 3aKkIMK 10 BBEACHHS «KJIIHIYHOTO» €JIeMEHTa IOPHINYHOI OCBITH HE OyB CIIpoOOIO BiIPOAUTH CHUC-
TEMy «Yy4HIBCTBa», sIka Ha TOW 4ac iCHyBaja B 0ararbOX KpaiHax, KOJNM CTYACHTH IPAIfOBaIH 32 MEKaMH CBOTO
YHIBEPCUTETY MiJ KePiBHUIITBOM ITOCBITYECHHUX MPakTUKiB. HaBmaku, e OyB 3aKIUK 10 BBEACHHS HOBOTO THITY
OCBITH, KM HaJaB OW CTyJIeHTaM MOXKJIMBICTh Ha BIIACHOMY JIOCBiJIi BUIPOOYBaTH peatii FOPUINIHOT TPAKTUKH
1 03HAOMUTHCS 3 KOHTEKCTOM, B SIKOMY PO3BHBAETHCS MIPABO, B paMKax CIEIialbHO OPraHi3oBaHOI J1aboparopii
FOPUINIHOT OCBITH.

YV Oyab-aKOMy CYCHIIBCTBI, sk 3a3Hauae J[x. bapennew (Barendrecht, J. M. (2011)) € rpynu HaceleHHS,
SIKi HE MAlOTh MOXJIMBOCTI KOPHCTYBATUCS IUIATHUMHE IOPUIMIHUMH MOCIYTaMH, X049a BOHH 9acTO MOTPEOYIOTh
xoporioro topucta [4]. CTyneHTH, 10 NPT B KIIiHIII, MOXKYTh X0Y 1 HE B TTOBHIN Mipi, ajie BUPIIIUTH IO
nporanuHy. Y 6arathox kpainax L{enTpanpHoi i CxiHOT €BpOony MOMUT Ha MOCITYTH NMPodeCciiHUX IOPHUCTIB BEIU-
KHiA, 1 BOHU HE MOXYTb PUAUIATH JOCTATHIO YBary KJIi€HTaMm, SKi HE 3/1aTHI OIUIATUTH IXH1 IOCIYTH.

Ha nymxy K. Enior (Moppett, Samantha A. and Vinson, Kathleen Elliott (2017)) 1opuIn4Hi KJIiHIKH MO-
KYTb OyTH 0COOIMBO KOPUCHUMHU B 00JacCTSX MpaBa, SKi He BUPI3HAIOTHCS PIBHEM CKJIaTHOCTI, IKUH BUMaraB Ou
BHCOKOT KBaTi(hiKaIlii mpodeciiHoro ropucTa. bibn Toro, HepiKO OPUANYHI KITHIKH MOXYTh 3pOOUTH JJIs CBOTX
KJIIEHTIB Oinbllie, HiXk puaudHi Gipmu [6; c. 15].

CporoHi gepkaBa 1 013HEC-CITIBTOBAPHCTBO CTABHUTH Iepell MpodeciiHUMK OCBITHIMU OpraHi3allisiMu
3aBIaHHS: MiArOTYBaTH HE MPOCTO AUIUIOMOBAHUX BUITYCKHHUKIB, a CIPaBXHiX (haxiBIIiB, 31aTHUX BUKOHYBATH TPY-
JIOB1 (DYHKIIIT Ha KOHKPETHOMY poO0oYOoMy Micili B TOBHOMY 00cs3i. PUHOK mparii motpedye BucokonpodeciiiHux
KaJipax, sSKi BMIIOTh SIKICHO 1 BIIMIOBiIaJIbHO BUKOHYBATH CBOi TpOo(eciiiHi 000B’3KH, aJanTyBaTUCS IO MIHIIUBUX
BHPOOHHYUX YMOB.

OnuH 13 UUIAXIB BIOCKOHAJIEHHS SIKOCTI MiTOTOBKU (haxiBIiB — BIPOBAKEHHS AyaJIbHOI CUCTEMH Ha-
BYaHHA. FOpHUINYHI KIIHIKA MaIOTh i3 TIOYAaTKy CBOTO CTBOPEHHS BKE 3aKJIAJICHY IF0 MOJIeh HABYaHHS — TEOpil i
peanpHOl MPAKTUKU. AJKE B KITIHIKY 9aCTO 3BEPTAIOTHCSI JTFOAX 32 KOHCYIIBTAIIIEI0 CTOCOBHO CBOET MTPOOIEMH, 110
CTaJia pe3yJIbTaTOM HU3KH IHIIMX COMIaJbHHUX 1 PpaBOBUX MpooOiaeM. CTyIeHTH BUAThCS TEOPETHYHO 1 MPAKTHYHO
BHpINITyBaTH MPOOJIEMH CBOIX KITI€HTIB, HAJTAIOYH iM IOTIOMOTY, HE 0OMEXYIOUUCH JIUIIEe KOHCYJIBTAIIIEI0, 32 KO0
BOHU TIPUNAIILIHA.

JyanpHa OCBiTa, K IOKa3ye MPAKTUKA €BPOINEHCHKOI CUCTEMH OCBITH, € MPOIYKTOM TiCHOI B3a€MOii
OCBITHIX oprasi3ariiii i poO0TOJaBIIB MOA0 YCHIITHOT MpodeciitHOi Ta collianbHOT aganTarii MaiiOyTHEOTO (axiB-
1. CTyneHT BKe Ha paHHIX eTalrax HaBYaHHS BKITIOYAETHCS Y BUPOOHUYMIHA MPOIIEC B SIKOCTI MPAIiBHUAKA ITiIIPH-
eMmcTBa. A. CMIT y 3HAMEHUTIH Tpatti «J{ocimipKeHHs PO MPUPOY 1 MPUIMHU OaraTcTBa HApOIiBy IMiIKPECIIIOBAB,
1[0 CUCTEMU YYHIBCTBA 1 HACTABHMIITBA B JAyalbHIN OCBITI, HEOOX1IHO BBAKATH TPATUIIHHUMU METOIAMHU TIPO-
(hbeciiiHOrO HABYaHHS Ha POOOYOMY MICIIi, TaK SIK, TPAIIOI0YH TIOPYY 3 MACTPOM, MOJIOZI POOITHHKH BUBYAJIH a3U
npodecii.

OcTaHHIM YacoM IIe SIBHIIE CIIOCTEPIraeThCs 1 B HAIMIN KpaiHi, Mpen’ IBISAIOYH ITiIBUIICHI BUMOTH IO
SIKOCT1 MIATOTOBKU KBalli(hikoBaHUX KaJpiB. Bucokuii ocBiTHIM 1 mpodeciiHuil piBeHb MiATOTOBKH JIIOICHKUX pe-
CYPCIB CTa€ HEOOXiTHOIO YMOBOIO OCBOEHHSI HOBHX TEXHOJIOTiH, HEOOXITHUX JIJIS MiABUINEHHS SKOCTI MPOAYKITT
Ta 1l KOHKYPEHTOCIPOMOXKHOCTI Ha CBITOBOMY PUHKY, PO3BUTKY IHTEJIEKTYaJILHOTO ITOTEHINATyY HAIllii, 3HUKEHHS
CoIliaJIbHOT HAIIPY>KEHOCTI B CYCIUIBCTBI.

HyanbHa ¢popma npodeciiiHoi OCBITH XapaKTepU3yEThCS SIK OCBITHIH Ipoliec, 0 NOEAHY€E NPAKTHYHE Ha-
BYAHHS 3 YaCTKOBOIO 3al{HATICTIO HA BUPOOHHUIITBI Ta HABYAHHS B TPATUIIIHHOMY OCBITHbOMY 3akiani. Llsg ¢popma
MOXKITBA TITBKY MPH HASIBHOCTI JOOPE HAArOXKEHOTO MEXaHI3My COIiabHOTO ITAPTHEPCTBA.
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Ha TepuTopii migmpueMcTBa CTBOPIOIOTHCS HAaBYAIBHI po0O0Uil MICIIs, SKI MOXKYTh BIJPI3HATHCS BiJl 3BH-
YaifHOT0 poOOYOro Miclsl HasBHICTIO BIpTyaJIbHOTO CUMYIIALIAHOTO oOnagHaHHsA. HalBaXKnuBIilINi KOMIIOHEHT
— HasIBHICTb MIATOTOBJICHNUX KaJpiB, SIKi BUCTYNAIOTh B IKOCTI HACTABHHKIB.

YV mupokoMy CeHci I AyaJIbHOIO OCBITOIO PO3yMi€ThCsl iH(pAacTPyKTypHa perioHajibHa Moaenb. BoHa
3a0e31euye B3aEMOJIII0 KIIBKOX CHCTEM:

1) mporHo3yBaHHs MOTpedU B Kaapax;

2) mpodeciitHoT OCBITH;

3) nmpodeciiiHoro po3nozainy;

4) miArOTOBKY Ta MiIBUICHHS KBai(hiKaIii meJarorivHux Kajapis

(Cronu x BKITIOYEH1 1 HACTABHUKY Ha BUPOOHULITBI);

5) ouinku npodeciitHoi kBamidikarrii.

Cucremu B3a€MOIIOB’s13aHi 1 HE 3MOXYTh ICHYBaTu ofHa 0e3 1HIIOi.

YV By3BKOMY CEHCI JTyallbHYy OCBITy MOXKHa PO3IVISAaTH sK (hopMy opraHizailii Ta peasisallii OCBiTH, 110
nepeadavae TeOpETHUHE HaBYAaHHS B OCBITHIN OpraHizauii, a MpakTUYHE — B OpraHizauii podoToaaBLs.

J1s BripoBaKEHHS TyalbHOT MOJIeITi HaBYaHHS MOTPIOHA ITiITOTOBKA BiIIOBITHOT HOPMAaTHBHO-TTPABOBOL
0a3u, AKa NOAUIAETHCS HA TPH PiBHI YIIPABIiHHS: IOKAJBbHUH, perioHalbHUHI, (enepaabHUi.

JyanpHa cucTeMa HaBYaHHS BKJIIOYAE JBa Pi3HI HABYAILHO BUPOOHHYI CEpEelOBHINA, TaKi SK MPHUBATHE
MiANPUEMCTBO 1 IepkaBHa npodeciiiHa mIKoa, AKi Jit0Th CIUIBHO B iM’4 CHJIbHOT METH — IPOQeCiitHOT miAroToB-
KH CTY/JICHTIB.

V TeopeTHuHOMY IUIaHi MifJ AyajibHOI CUCTEMOIO MPOodeciiiHOT OCBITH BITUU3HSHI AOCHTITHUKH PO3YMIIOTh
IHHOBAIITHWIA THT OpraHi3alii npodeciitHol OCBITH, IO TIepeadadae y3roKeHy B3aEMOIII0 OCBITHBOI Ta BUPOO-
HU4Oo1 chep B miarorosui ¢axiBliB NeBHOro mpodinto, modynoBaHe Ha €IHOCTI TPHOX METONOJIOTTYHUX MiICTaB:
aKCIOJOTTYHOro (MAPUTETHICTh TYMAaHICTUYHUX 1 TEXHIKO-TEXHOJIOTIYHHX I[IHHOCTEH 1 IiJieif), OHTOJIOTIYHOTO
(KOMITETEHTHICHUH MiJIX1]) 1 TEXHOJOTIYHOTO (OpraHizalis npolecy po3BUTKY MpodeciitHol AIsITBHOCTI, COLiaib-
HO-TIpO(eCIHHNX BiTHOCHH).

CyuacHa cucTema JyalbHOI OCBITH, sIKa BIPOBADKYEThCA B HAIlli KpaiHi, J03BOJISE CIIOAIBATHCS HA JIiK-
BiJIaIlif0 PO3PUBY MiXK TEOPI€IO 1 MPAKTUKOIO TIPH ITiITOTOBIN KBali(ikoBaHUX KaapiB. [lyanbpHa ocBita — ¢opma
MiATOTOBKH KaJpiB, sika KOMOIHY€ TEOpEeTUYHE HaBYaHHS B OCBITHIN oprasizauii 1 mpakTHYHEe — HA BUPOOHUYOMY
MiJIPUEMCTBI, JIe B CTYJICHTIB BUPOOIISIFOThCS HEOOXITHI I KOHKPETHOTO BUPOOHHUIITBA MPOQECiitHi KOMITeTeH-
uii. OCHOBHUI TPUHITUII TyaJIbHOT CUCTEMHW HAaBYaHHS — 1€ PiBHA BIAMOBINAILHICTh OCBITHIX OpraHi3amii i mij-
MIPUEMCTB 32 AKICTb IMiJATOTOBKHU KajapiB. [JIs MiAIpUEMCTBA 1€ MOXKIIMBICTh MIATOTYBATH cO01 KaJIpH, CKOPOTUTH
BUTpATH, NlepeadayeHi Ha MOMYK 1 mia0ip MpaliBHUKIB, iX NepeHaBUaHHs Ta afalTalilo, MOXJIMBICTh BiliOpaTu
KpallliX BUITYCKHHKIB, TaK sIK 32 TIEPioJ] MPAKTHYHOTO HaBYaHHS 1X CHIIBHI 1 c7Ta0Ki CTOPOHU CTAtOTh OYCBHUTHUMHU.

Hna crynentis, sk BBaxae K. Kyuep (Mossman, Mary Jane, Karven Schucher, and Claudia Schmeing
(2010)) — e NIaHC agaNTyBaTUCS JIO PEATbHUAX MPAKTUYHUX YMOB, PO3BUHYTH BMiHHSI MPAIIOBATH B KOJICKTHBI,
copmyBatu nipodeciitHi KOMITETEHTIi1T 1 BiAMOBI1IaIbHICTh, YCITIITHO MPANEBIAIITYBATHCS 3a (PaxoM Iicis 3aKiH-
4yeHHs HaB4aHHS [7; ¢. 149]. JlepkaBa e(peKTHBHO BUPIIIY€E 3aBIaHHS IiJrOTOBKU KBaTi(iKOBAHMX KaJpiB JUIS
BCi€1 eKOHOMIKH.

s Toro, o0 OWiHUTH €(EKTUBHICTh BUKOPUCTAHHS FOPUINYHUX KIIIHIK B MEXaHI3Mi JyalbHOT OCBITH
OyJ10 IPOBEICHO MEJArOTiYHUN eKCIIEpUMEHT. HalOiabI MpOIyKTUBHIM METOJIOM aHATITUYHOTO TOCIIIKEHHS €
MeIaroTiyHui ekcriepuMeHT. CIIOBO «EKCIIEPUMEHT» TOXOAMTh BiJ JIaT. experimentum — mpooa, JTOCBi, BUIIPO-
OyBaHHs. [cHye Oe311i4 BU3HAYCHD MOHATTS «IIEIarOTiYHUA EKCIIEPUMEHTY», TAHUX BUYCHUMH B TaTy3i MEIaroriky.
Hacamnepen, nemarorivauii eKCIEpIMEHT — II€ METOJ Mi3HAHHS, 32 JOTIOMOTOIO SIKOTO JTOCTIKYIOTBCS I1e/1aro-
rivHi siBumia, Gakru, 1ocBij. [legarorivHuii eKCIepUMEHT — 1€ CTielialibHa OpraHi3allis MeAaroriyHol isiTbHOCTI
BYHTEIIB 1 yYHIB 3 METOIO TIEPEBIPKU 1 OOTPYHTYBaHHS 3a3/1aJIeTiib pO3POOICHUX TCOPETUIHUX TPUITYIICHb 200
rinote3. [lenaroriyHuii eKCIiepUMEHT — 11€ HaAyKOBO MOCTAaBIIEHUH JOCII]I IEPETBOPEHHS NIE1aroriyHOro Mpolecy B
TOYHO BPaXOBYIOThCSI yMOBaX. [lenaroriunmii eKCIEpIMEHT — [1e¢ aKTHBHE BTPYYaHHS JOCTITHIKA B JOCIIIKyBaHE
HUM TIEJIArOTI1YHE SIBUIIE 3 METOIO BiTKPUTTS 3aKOHOMIPHOCTEH 1 3MiHU iCHYIOUOT MpakTuk# [§; c. 7].

Takum auHOM, 6€371i9 TPaKTyBaHb, 10 XapaKTEPHU3yIOTh MOHSITTS «IEeJaroriqHui eKCIIepUMEHTY, BU3HA-
YalOTh €IHICTh aBTOPIB, OCKUIBKH y BCIX MPOCTEIKYETHCSA €IMHA TyMKA MO Te, IO IMEAATOTIYHUN EKCIIEPUMEHT
— IIe HayKoBO OOIPYHTOBAHA 1 JIOT19HO BUOYIyBaHa OpraHi3allisi OCBITHBOI JisSUIBHOCTI, METOFO KO € TIONTYK HOBUX
MeIaroTiYHUX MiAXO0/iB 3HAHb, MIATBEPAXKEHHA (CIPOCTYBAaHHS) BUCYHYTHX AJIS IEPEBIPKH HAYKOBUX TiMOTES.

Buxozasan 3 1bOT0 BU3HAYMMO, IO TIEAATOTITHNI EKCIIEPUMEHT — 1€ HayKOBO MTOCTABICHUH TOCTI 3MiHU
OCBITHBOI JisUTBHOCTI, CIPSIMOBAHHI Ha TBOPEHHS B TOYHO BPAXOBYIOTHCS YMOBAX JUISl MiATBEPDKEHHS (CIPOC-
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TyBaHHS) HayKOBOI TilOTE3H JOCHiHUKA. EKCriepuMEeHTaIbHUM MUIIXOM OTPUMYIOTh IYTiBKY B NMPAKTHKY HOBI
MpUITOMH, METOIH, (POPMHU, CHCTEMH HAaBYAIbHO-BUXOBHOI IisUIBHOCTI [9].

HayxoBo-Iiearoriuni npamiBHHKH MOXYTh KPiM MOBHOMACIITA0OHHX TPOBOAUTH i ()parMeHTapHi eKc-
MEPUMEHTH. Y TIPOLEC] MirOTOBKU i MPOBEACHHS MEIArOTIYHOIO SKCIIEPUMEHTY MEepeN MEeNaroroM CTOSITh JBa
3aBJaHHs: TIEpIIIe - OI[iHKa CTaHy 1 PiKCyBaHHS pe3yJbTaTiB B €KCIIEPUMEHTAIBHUX TpyNax, Apyra - o0k mena-
TOTIYHOrO 200 BUXOBHOTO MTO3UTUBHOTO (HETATUBHOT'O) BILUTUBY CAMOTO eKCIIEpUMEHTY. [IpH ImiaHyBaHHI meaaro-
TIYHOTO €KCIIEPUMEHTY HEOOXIHO YITKO C(OPMYITIOBATH IIUJTi 1 3aBIaHHS, BU3HAYMTH MEAArOTiuHI YMOBH MPOBE-
JICHHS Ta 9ac, BpaXyBaTy IICPBUHHUIA PiBeHb MPOOIEMHU, BUXOBAHOCTI Ta HABYCHOCTI JOCTIDKYBAHUX, CTPYKTYPY
X MIKOCOOMCTICHUX B3a€MUH. [learoriyHuii eKCIeprMEeHT 3aBX/IM ITOBUHEH OyTH CIIPSAMOBAaHWH HE TUTLKHA Ha
JOCIIKEHHS] TEOPETUYHUX, aJie 1 Ha JO3BUI peajbHUX MeJarorivHuX npoodiem i 3apaanb. @opmaiizm Ipu HbOMY
KareropuuHo Henpumnyctumuii [10].

JIoMiHAHTHY POJb HpPH TIPOBENEHHI eKCIIEpPUMEHTY Ipae HayKoBa TiloTesa. Ii JociimkeHHs — 1 (op-
Ma TIePEeXO/y BiJl CIIOCTEPEKEHHS SBHII JO MMi3HAHHS HOTO BHYTPIIIHHOTO MEXaHi3My iCHyBaHHs. TakuM 4YHHOM,
03114 TPaKTyBaHb, 10 XapaKTEPU3YIOTh MOHSATTS «IIEIATOTIYHIA eKCIICPUMEHT», BU3HAYAIOTh €IHICTH aBTOPIB,
OCKUJIBKH Y BCIX MPOCTEKYEThCS €IMHA TyMKa TIPO Te, IO TEearoriYHAN eKCIIEPUMEHT — 116 HayKOBO O0TPpYyHTOBA-
Ha 1 JJoT19YHO BHOY/IyBaHa OpraHi3allis OCBITHBOI AISUTBHOCTI, METOIO SKOi € MOIIYK HOBUX IEAroTiuHUX ITiIXO/IIB
3HaHb, IMITBEP/PKEHHS (CIIPOCTYBAaHHS) BUCYHYTHX JUIA TIEPEBIPKH HAYKOBHX TilTOTE3.

I'inore3a mocJaig:KeHHs

CryneHTH, SKi MPOXOJVIIN CTXYBAaHHA B IOPHIWYHIA KIIHIII IMiJ 9ac MPOXOHKEHHS TyalbHOI OCBITH
MOKAa3yI0Th BHIIMN PIBEHb PE3YNIBTATIB IiICYMKOBOTO TECTYBaHHS HiXK CTYICHTH, SIKi MIPOXOIWIN CTAXKYBAaHHS Y
OpraHax Jiep»KaBHOI BIIJIH, a TAKOXK Y IOPUIMYHUX BiJJIiIaX Cy0’ €KTIB TOCIIONAPIOBAHHSI.

Onmnc nenarorivHoOro eKCepuMenTy.

3aBaaHHA JOCTiIKEHHA:

Cepenniii 6an 3a pesynera- | Cepenniii 6an 3a pesynsra- | Cepeaniii 6ai 3a pe3ynsraTaMu
. . TaMM TECTYyBaHHS CTYIEHTIB, | TaMU TECTYBaHHS CTYAEHTIB, | TECTYBaHHS CTYIEHTIB, sKi IPO-
Creniansaicts | Kype | Ipyma . .
SIKi TIPOXOMIIN CTAKYBAHHS B | AIKi IPOXOMIIN CTAKYBAHHS B | XOIMIIM CTAXKyBaHHS B IOPUINY-
FOPUINYHINA KITiHIIT opraHax Jiep>kaBHO1 BIIaJH HUX BiIIiIaX MiIIpUEMCTB
«IIpaBoy» I |[IIP-21 85 82 80
I | IIP-22 88 81 83
I | IIP-23 87 83 86
II | IIP-24 85 83 82
1 | IIP - 31 83 85 83
I | IIP - 32 87 80 77
I | IIP - 33 84 79 80

1. TTpoBecTn aHali3 HAyKOBOT JIITEPATYPH 3 METOIO BUSBJICHHS MOHATIHHOTO amapary i Kiacugikarii pisz-
HUX (OPM 1 METOJIB yaabHOI OCBITH.

2. BusiBUTH 0COONMBOCTI METOAMKH NMPOBEACHHS MEIAroTivHOTO EKCIICPHMEHTY i BIPOBADKEHHS HOTO
Pe3yNbTaTiB B OCBITHIO JiSUIBHICTE 3aXiHOYKPaTHCHKOTO HAI[IOHAIBHOTO YHIBEPCUTETY.

3. [ligrotyBatu Marepiai s myOmiKaiii B HAyKOBOMY JKypHAJII.

ITpo KOCTOBipHICTH OTPUMAaHUX PE3YyNBTATIB CBIMUUTH aHAJI3 JAHUX, OTPUMAHUX B PE3y/lbTaTi IpoBee-
HOTO TIeJJarorivHoro excriepuMenty B 2020-2021 HaBYaIbHOMY POl HAYKOBO-TICJATOTIYHUMH MPAIliBHUKAMHU Ta
cryaeHTamu 2 — 4 xypcis FOpuauunoro ¢akynsrery 3YHYV.
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Hiaepama 1. Cnisgionouienns pe3ynivmamis mecmysauHs Cmy0eHmis, sKi nPOXOOUIU CIMaNCy8anHs 8 IOPUOUUHTL
KJEHIYI | cmyOenmis siki npoXoOUIu CIANCYBAHHSL 8 IOPUOUYHUX GIOOINAX NIONPUEMCING

BucHoBku. Pe3ysnbraTy nenarorivyHoro eKCIupeMeHTy OKa3yloTh HAWBUIIMN PiBEHb Pe3yJbTaTiB TECTY-
BaHHS CTY/CHTIB, SIKi TPOXOIMIIN CTAXyBaHHS B IOpUANYHIH KiiHIII. Lle mo3Bossie 3poOnuTH BUCHOBOK, IO TPOTpa-
MU KIIIHIYHOT IOPUINYHOT OCBITH HPEACTaBISIOTh COO0I0 MEXaHi3M JUIsl IPAaKTUYHOTO HAaBYAHHS CTYIEHTIB IOpH-
JIUYHUX BY3iB 1 CHPUSIHHS PO3YMiHHIO HUIMH €THIHUX, TPO(ECIHHUX 1 MPAKTUIHUX MPOOIEM, 3 SIKHMU CTHKAIOTHCS
MPaKTUKYyIo4i IopucTu. OTpUMaHHS CTYIEHTaMU JJOCBiy pOOOTH «B PEAJbHOMY >KUTTI» B KOHTEKCT KJIiHIYHOI
IOPUIMYHOI OCBITH MOYKE TIPH3BECTH JI0 CTBOPEHHS HOBOTO ITOKOJIIHHS IOPUCTIB.

Hagnaroun nonomory rpoMajsiHaM y iX B3a€MHUHaX 3 JIE€P’KaBOIO 1 OpraHaMH MicLIEBOTO CaMOBPsIyBaHHS,
IOPUIMYHI KITIHIKK OJJHOYACHO ITiABHUIYIOTH IPABOBY KYJIBTYPY SIK YMHOBHUKIB, TaK i TPOMAaJsiH. YYacTh CTYICHTIB
y BCTAQHOBJIEHHI J11aJIOTy MIX I'pOMaJsiHAMU 1 A€P>KaBHUMH CTPYKTYPaMHU TaKOX BUKOHY€E (PYHKIIIIO CBOEPIAHOTO
IPOMAJICHKOTO KOHTPOIIIO 32 aJMIHICTPAIi€I0 Ta CHPHsE€ CyMIIHHOMY 3aCTOCYBAaHHS 3aKOHY YMHOBHHKaMu. Koti-
HiYHA IOpUAMYHA OCBITA MOXE TAaKOX BiAirpaBaTH Ba)KIHMBY pOJIb Y CIPHUAHHI 31 CHEHHS NMPaBOBUX pedopM i
VKpIIUIEHHS] TPUHINIY BEpXOBEHCTBA mpaBa. /l0CBil CTYACHTIB MOXKE MPHUBEPHYTH YBary akaJeMidHHX Kill 10
PO3OIKHOCTEH MiXK TEOPIEIO 1 MPAKTHKOI 200 J0 HEMOTIKIB TOTO YH iHIIOTO 3aKOHY, SIKi B IHIIOMY BHIIAIKy MO-
M O 3QIHIIMTHCH HeoMideHUMH. [HTepec npodecopchko-BUKIAIAIBKOTO CKIIAAY J0 MOAIOHMX MUTaHb MOXE
MIPUBECTHU A0 X HAyKOBOMY OOTOBOPEHHIO, a B KIHLIEBOMY PE3YyNbTaTi COpUATUME 3MiHaM Ha MpaKTHLi ab0 HaBITh
pedopmi 3aKOHOTABCTBA.

KrniniyHa 1opuinyHa OCBiTa B paMKax JyalbHOI, MOXKE Ha/laBaTH MO3UTHUBHUIA BIJIUB Ha SIKICTh OCBITH B
IOPUINYHHX By3ax B mijioMmy. PoboTa 3 peanbHIUMH JIIOIEMU 1 00TOBOPEHHSI peajbHUX MPOOIeM YacTo MiACHITIOE 1H-
Tepec CTYIEHTIB O NPAaBOBUX MHUTaHb, CIIPHUIIOYH iX O11b1I01 aKTUBHOCTI B HaB4aHH1. CripoOu BUPIIIUTH peasbHi
poOJIeMH JOTIOMAaraloTh CTYJCHTaM HaBIMTHUCS KPUTHYHOTO MUCIICHHs. KiTiHiYHA IOpUANYHA OCBITa TAKOXK MOXE
3a0e3MeYnTH OTPUMAaHHS CTYIEHTaMH MPaKTUYHOTO JOCBIAY 3aBAAKH CIIBIpaLl By3y i3 creiikxonaepamu. Kiinig-
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Ha IOPUJIMYHA OCBITa — 1€ JUHAMIYHHN 1 iIHTEPAKTUBHUN METOJl HAaBUYAHHS CTYACHTIB IOPUINYHHUX BY31B OCHOBAM
FOPUINYHOI TPAKTHKH, HABHYKAM KPUTHYHOTO MHUCIIEHHS, HEOOXiTHE IS 3MIHCHEHHS MPaBOBOTO aHali3y, mpo-
(eciiiHoi eTukH, GOPMYIOYH OCHOBY MpoheciHHOCTI FOpUCTa, HEOOXITHOTO JUTsl HaJaHHS JIOTIOMOTH COIIalIbHO
Bpa3JIMBHM KaTETOPisIM TPOMAISTH.

JyanpHa cucTtemMa OCBITH HaOupae 00epTH, Ta Oe3MepedHo, CTaHe XOPOIIUM JHKEPEIOM poOOYHX KaapiB

JUIA TATPUEMCTB, IO CIPUSATHME PO3BUTKY MPaBOBOi Aep:kaBu. Lle iHHOBaLlIHHII THI OpraHi3auii HiIb0Boi mpo-
(beciiiHOl MITOTOBKH, KU Mepedadae y3ropkeHy B3a€EMOJIiS OCBITHROI Ta MPAKTHYHOI cdep 3 MATOTOBKH (a-
xiB1iB. B3aemojist ocBiTH 3 Oi3HECOM, Cy0’€KTaMy PUHKY Tpalli - 1€ OfHa 31 CKJIaJ0BUX CY4acHOI MOJEi, sika
3arpeOyBaHa CyCIiILCTBOM.
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BIIIOBIJAJIBHOCTI 3A IOPYIIEHHS 3AIMCHEHHS
HAPOJIHOI'O BOJIEBUABJIEHHA TA BCTAHOBJIEHOI'O
MOPSJIKY MOI'O 3ABE3NEYEHHS I HIJIAXHY if BIOCKOHAJIEHHS

Pozenanymo ocobnusocmi aominicmpamuenoi 6i0nogioansHocmi 3a nopyulenHs 30ilicCHeHHs. HapOOHO20 80Jle-
BUABNEHHA MA 6CTNAHOBIEHO20 NOPAOKY 11020 3abe3neyennss. OKpecieHo CyuacHull CmaH 6UABIeHHA AOMIHICIMPAMUGHUX
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Oyni6a €., KHuw C., XoBnyH O.
Ocob6nMBOCTi aaMiHICTpaTMBHOI BiaNOBiAaNbHOCTI 3a NOPYLEHHS 34iINCHEHHS HAPOAHOIO BONEBUSIBIEHHS. ..

npaeonopyuieHb ma NPUMsIeHeHHs. 00 AOMIHICMPAMuUeHOL I0N0GIOAIbHOCMI HA NPUKIadi micyesux subopie y 2020 p.
3anpononosano winsAxu yOOCKOHANEHH AOMIHICMPAMUBHOT GIONOBIOATLHOCMI 34 NOPYULEHHSI HAPOOHO20 BONEBUSAG-
JIEHHS MA BCMAHOBNIEHO20 NOPAOKY 1020 3a0e3neyents, 30Kkpema: 6HeceHts 3Min 00 uunHnoeo Kodexcy Yxpainu npo
AOMIHICMPAMUGHI NPAGONOPYULEHH S 3 MEMOI0 NOCUNeHH S 6I0N0GIOANbHOCII Y 6U2NA0I 30LIbUWEHHS PO3MIPY wmpaq)y 3a
BYUHEHMHSI NPABONOPYULEHb, WO NOCALAIOMb HA BCMAHOGIEHUN NOPAOOK 30IUCHEHHS HAPOOHO2O B0NEBUABILEHHS MA 020
3a6e3neueHHs:;, NiOBUWEHHs NPOYecioHanizmy ceped YNOBHOBANCEHUX 0CID, W0 HAOLIEHI NPasom CKAadamu nPomoKoau
npo aOMIHICMPpamueHe nPasonoPyUIeHH s, OPIEHMYBAHHS CY00i6 30TUCHIO8amU NPagocy00s 8IONOBIOHO 00 YUHHO2O0 3d-
KoHoOascmea Ykpaiuu.

Knrouosi cnosa: aominicmpamuere npagonopyuwieHHs, aOMIiHICMpamuera sionosioaibHiCmb, NPOMOKOIL NPO
aominicmpamugne npasonopyuents, 30IUCHeH sl HAPOOHO20 BONIeBUABTCHHSL.

[ynuéba E., Knouu C., Xoenyn A.

Ocobennocmu QOMUHUCIMPAMUGHOU OMEEMCMEEHHOCIMU 34 HAPYUWIEHUE OCYU{eCEIeHUs HapOoOHO20
60/1€U3bAGNEHUA U YCIAHOBIEHHOZ0 NOPAOKA €20 0Decneuenus u nymu ee co6epuieHCme06anus

B cmamve paccmompensvt ocobennocmu aOMUHUCMPAMUSHOT 0MEEMCMBEHHOCU 34 HAPYUWEHUE OCYIech-
8l1eHUS HAPOOHO20 BONEUBAGLEHU U YCMAHOGNIEHHbI NOPAJOK e20 obecneuenus. Onpedenensvl cogpemenHoe coCmo-
AHUE BbIAGNIEHUA AOMUHUCTIPAMUGHBIX NPASOHAPYWEHUN U NPUGNEYEHUS K AOMUHUCTIPAMUBHOU OMEemCMBEEHHOCMU
Ha npumepe mecmHuix bloopos 2020 200a. Ilpednodcenvl nymu co8epuieHCmMBO8AHUSL AOMUHUCMPATNUBHOL OMBent-
CMBEHHOCMU 3d HAPYUIEHUE OCYWeCMBIEHUSL HAPOOHO20 BONEUSLABGNCHUS U YCIMAHOBIEHHbIU NOPAOOK e20 0becneyeHus,
8 YACMHOCMU: 8HeceHue usmeHenull 6 oeticmaylowuti Kooexc Yxpaunvt 06 admunucmpamuenvix npagoHapyuenusx ¢
Yenvlo YCuieHus OmeemcmeeHHOCIU 8 8ude Y8enuieHus: pasmepa wmpaga 3a cosepuienue npagoHapyuleHull, nocsaea-
IOWUX HA YCIMAHOBNIEHHbII NOPAOOK OCYUWECMBLeHUs HAPOOHO20 BONeU3BABIEHUS U €20 0becnedeHuUsl;, NoGbluleHUe npo-
Geccuonanuzma cpeou YNOIHOMOUEHHBIX JUY, KOMOpble HA0eLeHbl RPAGOM COCMABIAMb NPOMOKOAbL 00 A0MUHUCMPA-
MUBHOM NPAGOHAPYUIEHUU, OPUECHMUPOBANUS CYOell OCYWeCmeIsimb npasocyoue 8 COOMEEmMcmauu ¢ Oelucmayouum
3aKOHOOAMenbCcmeom YKpauHoi.

Knrwouegvie cnosa: aomunucmpamugnoe npagoHapyuenus, aOMUHUCMPAmMUeHas OmeemcmeeHHOCmy, HPOMO-
KON 06 AOMUHUCTNDAMUBHOM NPABOHAPYUIEHUU, OCYUeCMELeHIUe HAPOOHO20 BONEUZLAGNEHUS.

Duliba Ye., Knysh S., Khovpun O.

The peculiarities of administrative liability for violation of the implementation of the people’s will and the
established procedure for its provision and ways of its improvement.

The article deals with the peculiarities of administrative liability for violation of the implementation of the
people s will and the established procedure for its provision.

The current status of the identification of administrative offences and the imposition of administrative liability
on the example of local elections in 2020 is outlined. It is noted that there are currently negative trends in Ukraine
concerning the imposition of administrative liability for the implementation of the people’s will and the established
procedure for its provision, as evidenced by the judicial practice of local and appellate courts in cases related to local
elections in 2020.

Ways to improve administrative liability for violation of the implementation of the people’s will and the
established procedure for its provision are proposed, in particular: the amendment of the current Code of Administrative
Offenses of Ukraine to increase liability in the form of an increase in fines for offences against the implementation of
the people’s will and the established procedure for its provision; the increase of professionalism among the authorized
officials who have the right to draw up protocols on administrative offences; orientation of judges to administer justice
following the current legislation of Ukraine.

Keywords: administrative offence, administrative liability, protocol on administrative offence, the implementation
of the people’s will and the established procedure for its provision.

IMocTanoBka mpodaemu. OHUM i3 3aBIaHb ICPKABU € JOTPUMAaHHS Ta 3aXUCT MIPaB 1 CBOOO/ JIFOAWHU 1
TPOMAJITHIHA, PO3BUTOK Ta BIOCKOHAJICHHS JEMOKPATUYHUX IHCTUTYTIB HAPOTHOTO BOJIECBUSBIICHHS, IPOIIEAYP IX
peaiizanii BiIOBiAHO A0 3araJiIkHOBU3HAHMX MPUHIUIIB 1 HOPM MIKHApOIHOTO IIpaBa.

ITutanHs agMiHICTpaTHBHOT BiAMOBITAIBHOCTI 3a TIOPYIICHHS 3MiHCHEHHSI HAPOIHOTO BOJICBUSBIICHHS Ta
BCTAHOBJICHOTO MOPSAJIKY HOTo 3a0e3leueHHs € OJHHUM i3 rapaHTiil peamizaiii BHOOpYMX MpaB TPOMajsH i Mpo-
BEJICHHS JeMOKpaTHIHuX BHOOPIB. [licnmsa mpuitHatTss Bubopdoro komekcy YipaiHu akTyalbHOCTI HaOylIo ymo-
CKOHAJICHHS aJIMiHICTPaTUBHOI BIIIOBITAIBHOCTI 32 IOPYIIEHHs BUOOPUYHUX MPAB JIIOAUHH Ta BHUOOPUOTO MpoLeEcy,
OCKIJIbKH ChOTOJIHI aJIMiHICTPAaTHBHA BiJIOBIJANTBHICTh SK HAaHBaKIHMBIIINN IHCTPYMECHT pearyBaHHs Ha aaMiHi-
CTpAaTUBHI IPABONIOPYIICHHS HE BUKOHY€ TIOBHOIO MipOIO BIIACTUBI 1H 3aBIaHHS, IPU3BOAUTH O 3HIDKCHHS e(ek-
THUBHOCTI ii 3aCTOCYBaHHSI.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

AHAJI3 ocTaHHIX J0CTiTKeHb Ta myoaikamniii. B Ykpaini unmaino BUeHUX JTOCITIKYBaIH OKPEMi acTieK-
TH IMIHICTPAaTHBHOI BiAMOBIIATEHOCTI 32 MOPYIIEHHS 3AiHCHEHHS HAPOIHOTO BOJICBISIBICHHS Ta BCTAHOBICHOTO
nopsaKy #oro 3abe3neueHns (mpami 1. P. Cenuka «AIMiHICTpaTHBHO-TIPABOBHI 3aXWCT yYaCHHKIB BHOOPIB i
pedepenaymiB B Yipaini» (2015) [1]; I1. O. Hlopcbkoro « AAMiHICTpaTUBHO-IIPABOBUI MeXaHI3M 3a0e3MeueHHs
BHOOpUMX MpaB rpomMaisH Ykpaiam» (2018) [2], FO. B. Imenka «3axucT nmpaBa Hapoay Ha BOJICBHSBICHHS: aMi-
HicTpaTUBHO-AeTiKTHUN acriekT (2019) [3]). Oxnak y 3B 43Ky 13 IpoBeAeHHs BUOOPUOT pedopMu Ta MPUHHATTIM
Bubopuoro konekcy YkpaiHu cbOTOIHI TOTPIOHO JOAATKOBO PO3IVITHYTH OCOOIUBOCTI aIMIHICTPAaTHBHOI Bi/IITOBI-
JATBHOCTI 32 OPYIICHHS 3A1HCHEHHS HAPOIHOTO BOJICBUABICHHS Ta BCTAHOBICHOTO MOPSIKY HOT0 3a0e3MeYeHHS.

MeTta cTaTTi — pO3MISHYTH OCOOJIMBOCTI aMIHICTPAaTUBHOI BIAMOBIAAILHOCTI 3a MOPYIIEHHS 3/IiCHEH-
Hs1 HAPOJHOTO BOJICBUSBIICHHS Ta BCTAHOBJICHOTO MOPSIKY HOT0O 3a0€3MCUCHHS, BUSIBUTH HEIOJIKY HA MPHUKIA/II
MicrieBux BUOopiB 2020 p., BUBHAYUTH MEPCIIEKTUBH YJIO0CKOHATICHHS.

BukJan ocHOBHOro MarepiaJty aociaizkeHHsi. BuOopu € o1HUM 13 HOMITUYHUX 1 TPABOBUX 1HCTPYMEH-
TiB CTa0UILHOTO TPOMAJITHCHKOTO CYCHIIBCTBA Ta CTIMKOTO PO3BUTKY JIEP)KaBH, OJHUM 13 BUIIUX Oe3MOcepeHiX
BUSIBIICHB BJIAJIH 1 BOJI HAPOJY, OCHOBOIO OPTaHiB IePKaBHOI BIaJIM Ta MiCIIEBOTO CAMOBPSTyBaHHS, IHIIUX Opra-
HIB HAPOJHOTO (HAI[IOHAJILHOTO) MIPEJICTABHHUIITBA, IKi 0OUPAIOTHCS, BAOOPHUX TOCaIOBUX 0Ci0 [4].

3 01 ciuns 2020 p. B Ykpaini HaOyB unHHOCTI Bubopunii kogeke Ykpainu, aKuil BU3HAUa€ rapaHTii mpasa
TpOMaJISTH Ha y4acTh y BHOOpax, peryJroe MiArOTOBKY Ta MpoBeaeHHs BuOopiB [Ipe3unenta Ykpainu, HapomaHUX
JenyTariB YKpaiHu, enyTaTiB 00JacHUX, palOHHUX, CENUIIHNX, MICbKUX, pAHOHHUX y MIiCTax pal, CUIbChKHUX,
CEJIUIIHHX, MICBKUX TOMiB. BinmosimHo 1o ct. 19 Bubopuoro koxekcy Ykpainu «BUOOpUYi paB rpoMajisiH YKpaiHu
3aXHUILAIOTHCS 3aKOHOM. .. » 1 «...3a MOpPYyLIEHHs BUOOPYMX MPaB rpOMajIsiH BUHHI 0COOM HECYTh BiANOBIAAIBHICTD
y MOPSJIKY, BCTAHOBJICHOMY 3aKOHOM...» [5]. OHUM 13 TaKMX BUIIB BiIMOBITaIBHOCTI € aqMiHICTpaTHBHA BiAIIO-
BITAJILHICTb.

AJIMiHICTpaTHBHA BiAMOBIAAIBHICTh € CYKYITHICTIO aJMiHICTPAaTUBHUX MPAaBOBIAHOCUH, IO BUHUKAIOTh
i3 3aCTOCYBaHHIM YIOBHOBR)KCHHMH OpraHAMH Ta MMOCAJOBUMH 0co0aMH, IepeadadeHuxX HoOpMaMH aJMiHicTpa-
TUBHOTO TIpaBa aaMiHICTPaTUBHUX CTSATHEHb JIO OCi0, O BUMHWIIK aJIMiHICTpaTHBHE MPaBOMOpPYIIECHHS [6, C.
430-431], cnenudiunoro (opMOI0 HETaTUBHOTO pearyBaHHs 3 00Ky Jep:kaBu B 0c001 i1 KOMIIETEHTHUX OpPTaHiB Ha
BIJIMOBIIHY KAaTETOPit0 MPOTUIIPABHUX BHSBIB (MTEpeayCciM aJIMiHICTPAaTUBHHUX MPOCTYIIKIB), 3TITHO 3 KOO 0COOH,
IO CKOWIH IIi TIPABOIOPYIICHHS, TOBUHHI JaTH BiIMOBiIbh MEepel YIIOBHOBAKCHUM JEPKaBHUM OPraHOM 3a CBOi
HENpaBOMIpHi Ji1 Ta IOHECTH 3a II¢ aJMiHICTPaTUBHY BIAMOBIIAILHICTh B YCTAHOBICHUX 3aKOHOM (hopMax i Imo-
psnxy [7, c. 7].

VY aBi 15-A Konekcy Ykpainu npo aaMiHicTpaTuBHI npaBonopyireHHs (mani — KYmAIT) mictutbes 18
CTaTei 31 CKJIQJIOM aIMiHICTPaTHBHUX IPABOMOPYILIEHb 3a TOPYIICHHS BOJICBHUSBICHHS Ta BCTAHOBJICHOTO MOPSII-
Ky #oro 3a0e3nedeHHs, 3a sKi nepegdadeHa ajaMiHiCTpaTHBHA BiAMOBIAANBHICTH [8].

Ha ocHoBi npoBezieHOTO aHallizy BKa3aHUX CTAaTe BHOKPEMHMO OCOOJIMBOCTI aMiHICTpaTUBHOI BiAMO-
BiJIAJIBHOCTI 3a MOPYIIEHHS 31ICHEHHS HAPOIHOTO BOJICBHSBIICHHS Ta BCTAHOBJICHOTO MOPSJIKY HOoro 3a0e3eyueH-
Hs1, 30KpeMa:

1) anMiHICTpaTHBHI TpaBONOpYIIeHHs, iependadeHi B miaBi 15-A KYmAIl moxxHa moainuta Ha 4 OCHO-
BHI IPyITH: aJMIiHICTPaTHBHI PABOMOPYIICHHS, 1[0 OB’ s13aHi 3 peectpariieto Bubopiis (ct. 2127-212% KYnAIl);
aJIMIHICTPaTHBHI [TPAaBOMOPYIIIEHHS, 10 OB’ sI3aHi 3 epeaBubopuoro aritamiero (ct. 2129-2121° KVnAII); agmi-
HICTPATHUBHI PABOMOPYIIEHHS, IO MOCATAI0Th HA BCTAHOBICHUH MOPSIOK poOOTH BUOOPUUX KOMICii (cT. 212716-
2122 KYnAIl); agMiHiCTpaTHBHI [TPpaBOMOPYIIEHHS, 10 BIUIUBAIOTH HA pe3yibTaTh BUOOpIB (cT. 21272~ 2122
KYnAIl) [8];

2) OUTBIIICTH TUCTIO3HMINIT CTaTel € Iyke 00’€MHHMH, a TOMY KOXKHA JIMCIIO3HIIIS MOXKE MaTH JI0JaTKOBI
cneurdivyHi yMOBH 3aJIe)KHO BiJl HAIpsAMY peadizalii BHOOpYUX MmpaB, Mij yac akoro OyIo 3iiicCHeHO NPOTUITPaBHE
nistaas [2, c. 123]. Hanpuknan, 06’eKTHBHA CTOPOHA aaMIiHICTPaTHBHOTO MPAaBOMOPYIICHHS, 3riaHO 3i cT. 2127
KYnAIl nepen6adae BYUMHEHHS OIHOTO 3 TAKUX MPOTHIIPABHUX [isHb, SK: MOPYIICHHS Mepe0aueHOTO 3aKOHOM
MOPSAIKY MEePEeIBUOOPHOT ariTallii; MOPyIIeHHs ariTamii ImijJ 9ac MiArOTOBKH 1 MpOBeAcHHS pedepeHayMy 3 BU-
KOPUCTAaHHSAM JPYKOBAaHUX, €JIEKTPOHHUX (aylioBi3yaJbHHX) 3ac00iB MacoBoi iH(oOpMaIlii; HalaHHs MepeBard B
iH(popMaIiHUX Tenepaionepeaayax Yu ApyKOBaHUX 3aco0ax MacoBoi iHpopMallii, B pOAyKIIii iHpOopMaIiiHOTO
areHTCcTBa OyAb-IKOMY KaHAMJATy, HOMITUYHINA napTii (6J0Ky), IXHIM IepeIBUOOPHUM IpOorpaMaM BIIACHUKAMH,
MMOCAIOBUMHU YU CITy>)KOOBUMH 0c00aMH, TBOPYMMH ITpaIliBHUKaMHU 3aco0iB MacoBoi iHpopmallii, iHpopMainHuX
areHTCTB; TOPYIICHHS 3a00pOHU MPOTITOM BH3HAYEHOTO 3aKOHOM 9acy y Oyab-sKiid (hopMi KOMEHTYBATH YH OIli-
HIOBaTH 3MICT MMepeIBUOOPHOT ariTaiiiHoi Teyie-, paJionporpaMy BiIITOBIMHOTO KaHIWIATA, MOMITHYHOI MapTii
(6noky), naBatu Oyab-siKy iH(OpMAIIiI0 MIOAO0 IBOTO KaHAWJATA, Ii€l MmomTHYHOi naptii (O10Ky) BIacCHUKaMH,
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MOCAIOBUMH YU CITy’)KOOBUMH 0cO0aMH, TBOPYMMH IpaIliBHUKaMHU 3ac00iB MacoBoi iHpopmallii, iHpopMamiiHuX
areHTCTB; CYIPOBOIKEHHS 0(iliiiHUX MOBIJOMIIEHD y Mepio BUOOPUOTO MPOIeCy KOMEHTApsIMH, 10 MAalOTh ari-
TalliiHUHA XapakTep, a TAKOXK BiJIeo-, aynio3anucaMu, KiIHO3HOMKaMH, POTOUTFOCTPAITisIME TIPO [TiT TTOCaJ0BUX OCI0
OpraHiB JIep>KaBHOI BIIaJH Ta OPTaHiB MiCIICBOTO CAMOBPSAYBAHHS SIK KAHAWUIATIB Y EyTaTH Ta HA MOCAITHU Cilb-
CBKHX, CEJIMIIHUX, MICBKUX romiB [8].

3) HasABHICTD Pi3HUX CyO’ €KTIB, HAAIIEHUX MPAaBOM CKJIaJaTH MPOTOKOJIU PO aaMiHICTpaTUBHE MPaBOIIO-
pymenHs. BignoinHo 1o ct. 255 KYIAII nmpaBoM ckiagaty MpOTOKOIH PO BYMHEHHS aJIMIHICTPAaTHBHOTO TIpa-
BOIOPYIICHHS HaiJieH]: 1) yIOBHOBaXKeHI Ha T€ TOCaI0BI 0coOu opraHiB HamioHnansHOT modmittii 3a nmpoTurpas-
Hi misHHEA, epenbadeni crarramu 2127, 2128, 212719, 21212 212713, 212-14) 212-1°, 21220, 212222122 KYnAll;
2) yIoBHOBaXKEH1 Ha Te 1mocazoBi ocobu HamionansHoi pagu YKpaiHu 3 MuTaHb TeleOayeHHs 1 paJioMOBICHHS,
il mpencraBHukK B ABroHOMHIN Pecry6mini Kpum, obnactsx, micrax Kuesi Ta CeBacToroli 3a IpoTUIIpaBHi [ii-
siHHsL, Tiependadei ct. 212 KVnAIl (B yacTHHI HOPYIIEHHS TOPSAAKY BEACHHS MepeaABUOOPHOI aritailii, aritarii
IiJ] 9ac MiATOTOBKH 1 MPOBEACHHS pedepeHaymy, MOpaKy y4acTi B iHGopMaliifHoMy 3a0e3TedeHHi BHOOPIB 3
BUKOPHCTAHHSIM €JIEKTPOHHUX (ay/IioBi3yalibHIX) 3ac00iB MacoBoi inpopmariii); ct. 212! KYnAII (y yactuHi He-
HaIaHHS MOXKITMBOCTI OIIPYUTIONHUTH BiJIIOBIIb IIOJ0 1H(pOpMAIii, TOMMPEHOT MOoJ0 Cy0’ €KTa BHOOPUOTO MpO-
LIeCy eJIEKTPOHHUM (ayIioBi3yallbHUM) 3aco00M MacoBoi iH(opmMailii); 3) ynoBHOBaXeHI Ha T€ MOCaA0BI 0coOOH
CIEIiaIbHO YIIOBHOBaKEHOTO IICHTPAILHOTO OPTraHy BUKOHABUOI BJIa U 3 MUTaHb pealtizallii 1ep:KaBHOT HOTITHKH
y ctepi TenebadeHHs 1 pagioMOBIeHHs, iHpopMaLiiiHill Ta BUAaBHUYIN cdepax 3a MPOTUIIPABHI AisHHA, Iepe-
6aueni ct. 212 KYnAII (B yacTuHi OpyIICHHS TOPSAKY BEACHH epeaBHOOPHOT ariTarii, aritamii mmij 9ac miaro-
TOBKH 1 IPOBeZICHH pedepeHiymy, MOpAAKy ydacTi B iHhopMmaliiiHoMy 3abe3nedeHHi BUOOPIB 3 BAKOPUCTAHHIM
JPYKOBaHHUX 3ac00iB MacoBoi iHdopmariii Ta inopmamniiiaux areHTcTB), ¢T. 2121 KYIAII (y 9acTuHI HeHaXaHHS
MOXKJTUBOCTI ONPHITFOHUTH BIIITOBIH 1100 1H(OpMAIIii, MOMHUPEHOT 1M0/10 cy0’€KTa BUOOPUOTO MPOIIECY APYKO-
BaHUM 3ac000M MacoBoi iH(popMmallii un iHGopMaIliitHIM areHTCTBOM); 4) YIIOBHOBaXKCHI Ha T€ TI0CAI0BI 0COOH
HarioHampHOTO areHTCTBA 3 MUTaHb 3al00iraHHs KOPYIIIIii 3a MPOTUIIPABHI IPABOIOPYIIECHHS, epeadaueni 212713
ta 212! KYnAIl; 5) rosioBa, 3aCTyIIHUK TOJOBH, CEKpETap, iHII wieHn BUOOPUOI KoMicii, koMicii 3 pedepeHaymy
3a [IPOTUIPABHI AisHHS, epeadadeni crartamu 2127, 2122, 21211 21220, 212222122 KYnAIl; 6) kanauaar,
YIIOBHOBa)KeHI 0cO0H, OdilliiiHi crocTepiradi 3a MpOTHITPaBHI AistHHS, epeadaderi ct. 2121621218, 21220, 2122
=212 8].

4) 1o 0ci0, AKi BYUMHUIN PABOTIOPYIICHH, ependaueHi cT. 2127-2122* KYnAIl e moke OyTH 3acTOCO-
BaHO aMiHICTPAaTUBHE 3aTPUMAaHHSI,

5) cpaBu TIpo aaAMIHICTPATHBHI MPABOMOPYIICHHS 32 MOPYIISHHS 3/11HCHEHHS] HAPOIHOTO BOJICBUSBIICH-
HSI T2 BCTAHOBJIEHOTO MOPSIKY oro 3abe3nedyeHns, nepeabaueHi ct. 2127-2122% posrisiarots Cyaai paiioOHHUX,
pallOHHUX Y MICTi, MiCbKAX UM MiCbKpaHOHHUX CY/IiB.

Ha xanb, choromui B YKpaiHi copMyBasIMCs HETaTWBHI TEHJCHIIIT 11010 MPUTATHEHHS 0 aaMiHICTpa-
TUBHOI BiIIIOBiTQTBHOCTI 32 MOPYIIEHHS 311HCHEHHS HAPOIHOTO BOJIEBUSIBICHHS Ta BCTAHOBICHOTO MOPSIIKY HOT0
3a0e3neueHHs. AHaJi3 CyIOBOi NMPaKTHKH NPUTIATHEHHS 0Ci0 A0 aAMiHICTPaTUBHOI BiANOBIAAIBHOCTI 3a MOPY-
IICHHS 31iCHEHHS HAPOIHOTO BOJICBUSBIICHHS Ta BCTAHOBJIICHOTO TIOPSJIKY HOTO 3a0e3MeueHHs I1i]] 4ac MiCIIeBUX
BHUOOPiB y 2020 p. CBITYHTB, 110 LILOMY CIIPHUSIOTH Pi3Hi (PaKTOpH.

[To-mepmre, mpaBo CKIIAIATH MIPOTOKOJIH 38 BYNHEHHS aIMiHICTPaTHBHOTO TPABOIOPYIICHHS, Tepeadade-
HOTO OfHi€r0 31 ctare masu 15-A KYnALlL, HagineHi pi3Hi yloBHOBaXXeHi Ha T€ 0COOH, AKi Ha MPAKTHILI1 HE 3aBKAU
BMIIOTh TIPAaBUJIBHO KBaJi(hiKyBaTH MOPYIICHHS, YiTKO BHIMcATH (Padymny i3 3a3HaUEHHSM, SKi caMe HOPMAaTHBHO-
MPaBOBIi aKTH OYJIM MOPYIIEH], MPAaBUJIFHO 3aIIOBHUTH OJaHK MPOTOKOIY MPO aMiHICTPATUBHE MPABOIIOPYIICHHS,
SIKICHO 310paTu JoKa3W 1Moo BHUsBIIEHOTO (pakTy mopymieHHs. Hampukian, 10 XapKiBChKOTO PaiiOHHOTO CYIy
XapkiBchKoi 001acTi HaAIMIITN MaTepiany JIMenbKoro BiUIIeHHS o XapkiBcbkoro Biaainy nomimii ['YHIT
B XapKiBChbKil 00IaCTi PO MPHUTATHEHHS 0CO0M 10 BiamoBigansHOCTI 3a cT. 21271* KYnAIl, omHak y mpoToKoi
PO aJMIHICTPATUBHE MPABOMOPYIICHHS HE 3a3Ha4eHO YacTuHy CT. 2121 KYnAIl iHkpuMiHOBaHOTO 0c06i IpaBo-
nopymeHHs [9]; 10 JlecHsIHCEKOTO paiioHHOTO cyay M. KueBa Hafiinum Matepiany 3 JIeCHIHCHKOTO yIpaBIiHHS
noninii T'oxoBHoro ynpasninasg HanionansHoi nomiuii y M. KueBi, B sKUX HempaBHIBLHO KBaJi(hikoBaHO MpaBo-
MOPYIIEHHS, He JOAAHO JTOKA3H, [0 YHEMOXKIIMBIIIOE Cy/ 3’ SICYBAaTH B IisIX 0COOH CKJIaJ IPaBONOPYIICHHS Ta CyTh
poro npasomnopymierHs [ 10]. B pe3ynbrari 11b0r0 BifTIOBIIHO JI0 3BITY PO PO3TIIS] MiCIIEBUMH Ta anlesIiTHIMEI
CyllaMu CIIpaB, TIOB’si3aHUX 3 MiciieBUMHU BuOopamu y 2020 p. (25 xostaHs 2020 p.) 3 914 crinageHUX IPOTOKOJIB
PO aIMIiHICTPAaTHBHI MPABOMOPYIICHHS, IO MMOCSTAIOTh HA 3IIMCHEHHS HAPOIHOTO BOJICBHUSBICHHS Ta BCTAHOB-
JICHOTO TOPSIKY Horo 3a0e3neveHHs, M0 HaIidILIH 10 CYIiB, po3TIssHYyTO juime 517, 3 skux: 276 mpoBaKeHb
3akputo (B 103 mpoBakeHHSIX 0co0y 3BUIBHEHO Bijl aJMiHICTPaTUBHOI BiAMOBIAAIBHOCTI y 3B’ S3Ky 3 MaJlo3HAY-
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HICTIO TIPaBOMIOPYIICHHS, 165 MpoBaKeHb 3aKPUTO Y 3B’ SI3KY 3 BIJICYTHICTIO CKIIAAy aJMiHICTPaTUBHOTO MPaBO-
MOPYIIEHHS, 11010 4 MPOBaKEHb 3aKIHYMBCA TEPMiH MPUTATHEHHS 0 aJMiHICTPAaTUBHOI BiIIOBI1IATBHOCTI), MO
239 npoBajpKeHHIX 0CO0y MPUTATHYTO JIO aIMiHICTpaTHBHOI BiAmoBigansHOCTi [11].

[Mo-npyre, He3BaXxaroun Ha Te, 10 YMHHIM KYTATI 9iTKO BCTaHOBJIEHO BUMOTH JI0 3MiCTY MPOTOKOIY MPO
aJIMiHICTPAaTUBHE MPABOIMOPYIICHHS, & B OKPEMHUX OpraHax IyOIiyHOI BIaad BUAAKOTHCSA JOMATKOBO IHCTPYKINT
po oopMiIeHHs MaTepialiB, Ha MPAKTUL IPOTOKOJIN PO BYMHEHHS aIMiHICTPAaTUBHOTO MIPABOMOPYLICHHS Mic-
TATH PI3HOMaHITHI moMuIkd. Hanpukiman, y . 6 i 7 [HcTpykIii 3 opopMiIeHHs MaTepialliB po aaMiHiCTpaTHBHI
MPaBOMOPYLICHHS B OpraHax Modilii, 3arBeppkeHoi Hakazom MBC Ykpainu Bin 06.11.2015 Ne 1386, nepenbaue-
HO, 1[0 «YCl PEKBI3UTH MPOTOKOITY PO aIMIHICTpAaTHBHE MPABOIIOPYIICHHS 3allOBHIOIOTHCS YOPHUIOM YOPHOTO
a00 CHHBOTO KOJBOPY, PO30IpIMBHM MOYEPKOM, IEPKABHOIO MOBOIO», «HE JOMYCKAIOTHCS 3aKPECICHHS YU BH-
MIPaBJICHHS BiIOMOCTEH, IO 3aHOCSTHCS 0 MPOTOKOMY PO aaMiHICTPATHBHE MPABOIOPYIICHHS, a TAaKOX YHe-
CCHHS TOAATKOBHX 3aITUCIB MiCISI TOTO, SIK MPOTOKOJ PO aIMIiHiCTPaTHBHE MTPABOMOPYIICHHS MiAMUCaHO 0C000¥0,
CTOCOBHO SIKOi Horo ckiajgeHoy» [12]. Btim, cyoBa npakTHKa CBIAYUTH, IO € Oarato BUITAKIB, KOJH JI0 Cyl1y Ha-
MPAaBJISIOTHCS IPOTOKOJH PO BUMHEHHS aJMiHICTPATUBHUX MPABOIOPYIICHb 3 TAKMMHU MOMIIKaMu. Hampuxia,
1o BacuibpkiBchkoro michkpaiioHHOTO cymny KuiBchkoi oOmacTi Hamidnum marepiaidn BacHimbKiBCHKOTO BiIIITY
nomiii I'Y HIT y KuiBcbkiit o6macti npo NpUTATHEHHS 0cOOU A0 aIMiHICTPaTUBHOI BiANOBIAANBHOCTI, B SIKUX
MIPOTOKOJ IPO aIMiHICTpaTHBHE MPABOMOPYIICHHS CKIAACHUH TAKUM MTOYEPKOM, [0 HE Ja€ 3MOTY CIPHHHSATH,
MIPOYUTATH 1 3pPO3YyMITH 3MICT MIPOTOKOIY Ta BUKJIAAEHI y HbOMY BimomocTi [13].

[To-Tpere, y cya0Bil MPaKTHIII MOIWPEHI BUITAKW MOBEPHEHHS MaTepialiB CIpaBy Ha JOOTPAIFOBAaHHS
JUIA HAJIEXKHOTO 1X 0(OpMIIEHHS Y 3B 3Ky 3 HEMPABUIILHOIO KBaJli(hiKali€ro MOPYIICHHS, HETIPaBUILHUM 0(hOpM-
JIEHHsI POTOKOIY PO aJMIHICTpaTUBHE MTPaBOMOPYIICHHS Tolo. BiamosiaHo a0 ct. 284 KYnAII y cripaBax mpo
aJIMIHICTpaTHBHE TPABOMOPYIICHHS CYJ MOXXEC BUHECTH OJIHY 3 TAaKUX MOCTAHOB: MPO HAKIAICHHS aaMiHicTpa-
THUBHOTO CTATHEHHS, MPO 3aCTOCYBaHHsI 3aXOMiB BIUIMBY, ependaueHux cT. 24" KYnAIL mpo 3akpuTTs CIpaBu.
Otxe, KYnAII e nepenbauae mpasa Cyly BUHECTH ITOCTAHOBY 100 J0O(POPMIICHHS MaTrepialliB Y1 IOBEPHEHHS
MaTepialiB JUIsi BUNIPABJICHHS HeJOMiKiB. KpiM TOTO, TPOTOKOIM PO aIMiHICTpaTHBHE NIPaBOTIOPYIICHHS ITiIITHCYE
oco0a, fiKa IPUTATAa€ThCA O aAMIHICTPaTUBHOI BiANOBiJaNbHOCTI (4. 2 cT. 256 KYnAII), BoHa Mae npaBo mojaaru
MTOSICHEHHS 1 3ayBa)KEHHsI MO0 3MICTY MPOTOKOIY, SKi TOJAIOThCs 0 MpoTokoiy (4. 3 ct. 256 KYnAIl) [8], a
TOMY BHECEHHS OyJb-KHX 3MiH JI0 IPOTOKOINY PO BUYMHEHHS aJMiHICTPAaTUBHOTO MPABOIOPYIICHHS, KU 0CO-
0a yXe Mmianucana i oTpuMaia APyrHil eK3eMIusIp 6e3 BijjoMa 0coOu, IO MPUTATAETHCS IO BIAMOBITAILHOCTI, €
MOPYIICHHSIM HOPM YMHHOTO 3aKOHONABCTBA 1, TAKUM YHHOM, CyJ CaM IIPOIArye Ii MOpyIIeHHs IpaB 0co0u, 1o
MIPUTATAETHCS IO aIMIHICTPATUBHOI BiIMOBIIaIHHOCTI.

[To-yeTBepre, aAMiHICTpaTUBHE CTATHEHHS € MIpOIO aAMIHICTPaTUBHOI BIATIOBIAAIBHOCTI, IO MA€E Ha METI
BHUXOBaHHS 0COOH, sSIka BUMHIIIA aIMIHICTpAaTHBHE TIPaBOIOPYIIIEHHS, B AyCl IOTPUMaHHS 3aKOHIB YKpaiHH, IOBa-
TH IO TIPABUII CIIIBKUTTS, @ TAKOXK 3aM00IraHHS BYMHEHHIO HOBUX MPABOIOPYIICHB SIK CAMUM ITPAaBOIIOPYIITHUKOM,
TakK i iHIIMMHU 0co0aMu. 3a BUMHEHHS 8 IMiHICTPAaTHBHUX [IPAaBOMOPYIIEHb, epenadadeHux ct. 21272122 KYnAIl
CyIl Ma€ MPaBO HAKJIACTH aJIMIHICTPAaTUBHE CTATHEHHA Y BUINIAAL wTpady (BiJ M’ STH IO YOTUPHOXCOT HEOTIOJATKO-
BYBaHHX MIHIMYMIB JIOXOJ[iB TPOMaJIsTH, 3aJIS)KHO BiJI CKJIaly IPAaBOTIOPYIICHHS Ta KBai(iKaiifHuX 03HaK, TOOTO
Bix 51 rpH g0 6800 rpH). AHami3 cyqoBOl NPaKTUKU MPUTATHEHHS A0 BiANOBIJAIBHOCTI CBIIYUTH MPO TE, IO
3/1eOUTBIIIOTO CYAH 3aCTOCOBYIOTh MiHIMAJIBHUN PO3MIip CaHKIIIi, 0 cTaHOBUTH 51 TpH. Lle He cripusie nocsATHEH-
HIO METH BUXOBAHHS, & TAKOXK HE 3aro0irae BYMHEHHIO HOBUX MPABOMOPYIIeHb. Tak, XOTUHCHKUH paiioHHUH Cyn
UYepHnisernpkoi obmacTi, po3nsiHyBIm Matepianu Xotuacebkoro BIT Kensmenenskoro BIT I'YHIT B YepniBenbkiii
o6acTi mpo NpUTATHEHHS 10 aAMIHICTPaTHBHOI BiAMOBIJaIbHOCTI 0co0M 3a ¢T. 21273 4. 2, ¢1. 21273 4, 2, ¢1. 212713
9.2, ¢ 2122 9, 2, ct. 21278 4. 2, cr. 21278 u. 2 KYnAIl, HakiaB aqMiHiCTpaTHBHE CTATHEHHS Y BUNIAAL IITpady
B po3mipi 85 rpH [14]. ¥ cykymHOCTI pO3TIIHYTHX MarepiaiiB IMPO MPUTATHEHHS JI0 aJIMIHICTPAaTUBHOI BiJIIOBI-
JATBHOCTI, TTOB’SI3aHMUX 3 MiclieBUMHY BrOopamu y 2020 p., CyIu HaKIaJIu aJMiHICTPAaTHBHE CTATHEHHS y BUIVISI
mrpady Ha cymy 108, 3 Tuc. rpH, 3 skux 39, 4 THC. TPH cIUIa4eHO 1OOPOBiILHO [11].

BucHoBku. 3 orisay Ha BUIIEBKa3aHe HEOOXITHO YIOCKOHAIOBATH aMiHICTPaTHBHY BiAMOBIAAIBHICTD
3a MOpPYIIEHHS BUOOPYOrO 3aKOHONABCTBA, aJlKe BOHA Moxe OyTH e(heKTUBHUM 3aco00M OOpOTHOM 3 PI3HUMHU
MOPYIICHHSMH ITiJ] Yac BHOOPIB Ta pedepeHayMiB, TapaHTIE pealtizallii BHOOPUMX MpaB rpoMajTHHHA YKpaiHH
TOMIO.

Bgakaemo, 110 CHOTO/IHI BaXKIJIUBO:

1) BHectu 3Minu 10 unHHOTO KYTIAII 3 MEeTOI0 OCHIIEHHS BiIIIOBITAILHOCTI Y BUTVISAL 30UTBIIEHHS PO3-
Mipy mTpady 3a BYMHESHHS MPABOMOPYIICHB, SKi MOCITAIOTh HA BCTAHOBICHHUH TIOPSIOK 3IHCHEHHS HAPOIHOTO
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Oyni6a €., KHuw C., XoBnyH O.
Ocob6nMBOCTi aaMiHICTpaTMBHOI BiaNOBiAaNbHOCTI 3a NOPYLEHHS 34iINCHEHHS HAPOAHOIO BONEBUSIBIEHHS. ..

BOJICBUSIBJICHHS Ta HOTO 3a0e3MeueHHsI, 0 JACTh 3MOT'Y BUXOBYBATH aJIMiHICTPaTUBHY BiIMOBIIaIbHICT, 30KpeMa
oco0u, sika BYMHIIIA aIMIHICTPATHBHE ITPABOIIOPYIICHHS, a TAKOXK 3aI00iraTé BYNHEHHIO HOBUX IIPABOIOPYIICHD;

2) migBHUIIeHHs npodecioHani3My cepell yIIOBHOBKEHHUX 0Ci0, sIKi Ha IIJICHI TPaBOM CKJIAJATH MPOTOKO-

JIY TIPO aIMiHICTPAaTUBHE MIPABOMOPYLICHHS;

3) opieHTyBaHHS CY[IiB 3MIHCHIOBATH TPAaBOCY/IS BiIIIOBITHO JJO YHHHOTO 3aKOHOJABCTBA YKpaiHU.
Bo6auaeTbes, 1110 NEpCNEKTUBHUNA HAPAM JOCITKEHHS Y LiHl cdepi — e 3ano0iranHs mpaBonopyieH-

HSIM, IO TTOCSITAIOTh Ha BCTAHOBJICHUH MOPSIOK 3/MIHCHEHHS HAPOIHOTO BOJICBHSBICHHS Ta HOro 3a0e31eYeHHSI.

10.

11.

12.

13.

14.
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3ATAJIbHA XAPAKTEPUCTUKA CUCTEMMU ENITEMIOJOI'TYHOI'O
HAIJISAAY B YKPAIHI

Jlocnioxceno npasosuil cmamyc opeamis 61au, sKi 6X00amsb 00 cucmemu enioemionociynozo na2iaoy 6 Ykpa-
iHi. Akmyanvuicms memu 00yMOBNEHA MUM, WO CUCIEeMA OP2aHi8 enidemiono2iuHo20 Ha2aady 6 YKpaini 3a3Hasand
CYmMmeSUX 3MIiH NPOMsA20M OCIAHHIX ’Amu poKie. Busnaueno nonamms enioemionociunoco naenady. Bcmanoeneni kon-
KpemHi 3axo0u, AKi nompiono 30IliCHIO8amu 8 NOps0Ky enioemionociynozo Haz2iady. Ilpoananizosamni noerHosaxdceHHs
PI3HUX OpeaHie OepaxcasHoi enadu y cgpepi 30itichenHs enidemionoziunoeo Haenady. Busnaueni cynepeunocmi ma npoea-
JIUHU Y 3aKOHOO0ascmei YKpainu, saxke pe2yntoe 30iliCHeHHs eni0emMionociuHo2o Ha2asady 8 Yipaini. 3anpononosani 3minu
00 3aKOHO0ABCHBA, KE BCMAHOBIIOE NOBHOBANCEHHS OP2AHiE 811a0uU Y cihepi enioemionociunozo Haznsaoy.

Kntrouosi cnosa: enioemionoziunuti Ha2usio, canimapHo-enioemiutne 61a20N0nyyYs, CaHiMapHO-enioemionoziy-
Ha Caycda, NOBHOBANCEHHS, AOMIHICIPAMUGHT NPABONOPYULEHHSL.

Mynap I, Hlycm I.

Obwan xapakmepucmuka cucmemsl INUOEMUONIOZUUECKO20 HAO30pa 6 YKpaune

Hayunoe uccrnedosanue noceiujeno npagogomy cmamycy Op2amos 6LACmu, KOmopbvle 6X00sm & Cucme-
MY INUOEMUOLOSUYECKO20 HA030pa 8 YKpaumne. AxkmyanrvHocmv membvl 00YCIO8IEHA MeM, Ymo CUCeMd Op2aHO8
INUOCMUOLOSUHECKO20 HAO30pA 6 YKpaune npemepnesand Cywecmeennvle UMeHeHUs. 8 MedeHul NOCIeOHUX NAmu
nem. Onpedeneno noHsmue dNUOeMUOLOULECK020 Had30pd. [Ipednodicenvl KOHKpemHble Mepbl, KOMopble OONNCHDL
OCYWeCmBNIAMbCsL 8 NOPAOKE INUOEMUOLOSUYECKO20 HA030pd. TIPoananuzuposanvl NOTHOMOYUS PAZIUYHBIX OP2AHO8
20CY0apCmMeeH Ol 61ACMU 6 Chepe OCYUeCmEneHUsl INUOEMUOLOSUYECKO20 HAO30Pd. YCmAanosieHbl RpOmMusopeyus
u npobenvl 6 3aKOHOOAMENbCMEe VKpaunvl, KOmMopoe pezyiupyen oCyuwecmeieHue 3MuU0eMuUoiocuiecko2o Hao3opa
6 Ykpaune. Ilpeonoosicenvl usmenenus 6 3aKOHOOAMENIbCMB0, 3aKPEensiowee NOTHOMOYUSL OP2aHO8 elacmu 8 cghepe
INUOEMUOLOSUYECKO20 HAO30DA.

Kniouesvte cnoea: snudemuono2uueckuti HAO30p, CAHUMAPHO-INUOCMUYECKOE ONA20NONyYUe, CAHUMAPHO-
INUOEMUOLOSUHECKAS. CAYHCOQ, NOTHOMOYUSL, AOMUHUCTPAMUSHBLE NPABOHAPYULCHUSL.

Muliar H., Shust H.

General Characteristics of Epidemiological Surveillance System in Ukraine

The scientific research is focused on the legal status of the authorities that are part of the epidemiological
surveillance system in Ukraine. The urgency of the topic is due to the fact that the system of epidemiological surveillance
authorities in Ukraine has undergone significant changes over the past five years.

The concept of epidemiological surveillance has been defined. The author has established specific measures
to be carried out in the form of epidemiological surveillance. The powers of various public authorities in the field
of epidemiological surveillance have been analyzed. It has been established that the State Service for Food Safety
and Consumer Protection and the Ministry of Health of Ukraine have separate powers in the field of epidemiological
surveillance. Issues of epidemiological surveillance within the structure of the Ministry of Health of Ukraine fall within
the competence of the State Institution “Public Health Center” and the Chief Sanitary Doctor, who is the Deputy
Minister of Health of Ukraine.
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The author has determined the contradictions and gaps in the legislation of Ukraine, which regulates the
implementation of epidemiological surveillance in Ukraine. In particular, the provisions of Law No. 4004 — XII and the
Code of Ukraine on Administrative Offenses still enshrine the right of employees of the State Sanitary and Epidemiological
Service to bring citizens to administrative liability for violations of sanitary and epidemiological norms. However, the
indicated Service has been liquidated. At the same time, no authority has currently the powers to monitor the compliance
with sanitary and epidemiological legislation by business entities and to bring guilty officials to administrative liability.

The author has offered amendments to the legislation that establishes the powers of the authorities in the field
of epidemiological surveillance. In particular, to give the right to the State Service for Food Safety and Consumer
Protection to inspect business entities and bring the perpetrators to administrative liability.

Keywords: epidemiological surveillance, sanitary and epidemiological welfare, sanitary and epidemiological
service, powers, administrative offenses.

HocTranoBka npodaemu. 3abe3nedyeHHs] OXOPOHU 37I0POB’S TPOMaAsAH YKpaiHM € OfHI€0 3 (DyHKIIH
Cy4acHOT coIliaibHOl JiepKaBH. 3ano0iranHs emiieMisiM iHQEKIIHHNX XBOPOO € BAXJIMBUM HAIPSMOM OXOPOHHU
310poB’s B YkpaiHi. CaMe ToMy BUBYEHHS OCOOJIMBOCTEH MPABOBOTO PETYIIOBAHHS €MiAeMIONIOrYHOTO HAIVISIAY B
VYkpaiHi € aKTyaJIbHUM.

[ToBHOBakeHHS Pi3HUX OpraHiB BiIaaAu y cdepi 3MiIHCHEHHS eiIeMiONOTIHYHOTO HAIMIALY HEOAHOPa30BO
3MIHIOBAITUCSI IPOTATOM OCTAHHIX I’ ATH pokiB. OKpeMi iHCIIeKIIii Ta ciry:kou 0yI10 JTiKBi0BaHO a00 peopraHizoBa-
Ho. DyHKII1 Ta 3aBJaHHA OPraHiB Bl y cepi emieMioNoriyHoro Harisay Takoxk JOCTaTHbO 4acTO 3MiHIOBAJIHU-
csi. OTKe, aKTyaJIbHIM 3aBIaHHIM € BIOCKOHAJICHHS ITPAaBOBOTO PETYIIOBAaHHS IOBHOBA)KEHb, 3aBaHb 1 (PyHKIIH
OpraHiB BJaJiy, sIKi 3/[IHCHIOIOThH €I1i/IEMi0JIOTTYHUN HATIISII.

AHAJIi3 ocTaHHIX Aocaimkensb i mydaikaniii. [IpoOGnemu 3miliCHEHHS €IMiIEeMiONIOTiYHOTO HAIIALY B
VYkpaiHi HEOTHOPA30BO MOCTIKYBAIU HAYKOBII y Taly3i paBa, ICPKABHOTO YIPABIIHHS T4 MEITUIIMHU. 30Kpe-
Ma, [. C. JleMueHKO BHBYAJa IHCTUTYIIHHY CITPOMOXKHICTh 3aXHCTY BiJ iHQEKIIHHUX 3aXBOPIOBaHb B YKpaiHi [1,
¢. 196-205]. LinHicTh HAYKOBHUX 3700YTKIB BKa3aHOT BUEHOI MOJISATA€ y TOMY, 1110 BOHA BUBUYaia (PyHKII1 OpraHis
BIaU y 1ik cdepi i chopMymroBalia BlIacHe BU3HAYCHHS MTOHATTS CITiIEMIONIOTiYHOTO HarisiAy. Pi3HoBHIU ermife-
MIOJIOTTYHOTO Harsy Bu3HaueHo y ctarti A. I1. TTogaBanenko [2, c. 96—103]. Aje 151 JOCHiIHULS HE aHaTi3yBajia
(yHKIIT 1 TOBHOBKCHHS OPTaHIB BIIJH, sIKi 3MIHCHIOIOTH emnijgeMionorivanid Harsa. X. A. OraHsH po3misiiaB
caHiTapHO-emifieMiuHe OJaromnoiayyysi HACEJICHHs K YMHHHWK HalliOHANIbHOI Oe3neku Ykpainm [3, c. 106—-112].
Kpim Toro, BUeHH# oXapakTepr3yBaB IOBHOBaXXEHHS OpraHiB BiIaJu y cdepi enigeMionorivHoro Hansy. OnHak
BiH OMUHYB IpoOieMu, MOB’s13aHi 3 JiKkBigauieo Jlep:xaBHoi caHiTapHO-emiaeMionoriynoi ciayxou. I. O. Cnab-
KW BUBYaB OCOOJIMBOCTI €ITiJIeMiOJIOTIYHOTO HAIVISTY SIK OCHOBHOI (DYHKIIIT OXOPOHHU IPOMAaJICLKOTO 310pOB’s [4,
c. 97-100]. VY crarTi 1bOro HayKOBIISl HAJJAHO XapaKTEPUCTHKY OKPEMHUM 3aX0[laM CaHITapHO-eMiIeMioJI0T4HOTO
HaDISTy, aJie BIZICYTHIM aHaIli3 CHCTEMH OPTaHiB BIIa U, SKi 3MIHCHIOIOTH CITieMiOJIOTIYHIIA HATIISL.

Merto10 cTaTTi € po3poOKa NPOMO3UILiH 3 YIOCKOHAJICHHS 3aKOHOJIABCTBA, SIKE PETYIIIOE 3/IICHEHHS €ITi-
JIEMIOJIOTIYHOTO HATISAY B YKpaiHi.

Buknan ocHOBHOTO MaTepiaty pocaimkeHHs. BiqoMi 3akoHO1aBYE Ta TOKTPUHAIBHI BU3HAYEHHS COLIi-
aJBHO-CITIJIeMioJIOTIYHOTO Harsny. Binmosimgao 1o 4. 1 ct. 39 3akony Ykpainu «[Ipo 3a0e3rneueHHs caHITapHOTO
Ta emijieMiyHoro 6jarononayyus HaceneHHs» (nami — 3akoH Ne 4004—XI1I) nepxaBHUI caHITapHO-EIIIEMiONOTiY-
HUH HAIJIST — 1€ AisUTbHICT OPTaHiB JIEPyKaBHOI CaHITAPHO-EMiIeMiONIOTIYHOT CITyOHU 3 KOHTPOJIIO 33 JOTPUMaH-
HSM IOpUANYHAME Ta (Pi3HYHEMHU 0cO0aMH CaHITAPHOTO 3aKOHOJABCTBA 3 METOIO MOMNCPEIKCHHS, BUSBICHHS,
3MEHIIICHHS 200 YCYHEHHS IIKiUTHBOTO BILTHUBY HeOe3meuHux (hakTopiB Ha 3I0pOB’S JIONCH Ta MO 3aCTOCYBAHHIO
3aX0JIiB MPABOBOTO Xapakrepy moao nopymHukiB [5]. 1. C. [leMYeHKO CTBEPIKYE, IO «EIMiIeMIONIOTIYHUNA Ha-
IJIST» 03HAYAE CHCTEMATHIHHMN 301p, pEECTpaIlito, aHaJi3, TIIYMa4CHHS 1 MOIUPEHHS TaHUX Ta aHaJIi31B iHQEKITiH-
HUX 3aXBOPIOBaHb, a TAKOXK OB’ S3aHUX CIELialIbHUX NMUTaHb y cdepi oxoponu 310poB’s [1, c¢. 202]. A. II. ITo-
JIABAJICHKO BHU3HAYa€ EIiEeMIONOTIYHUN HAIIA/ K CUCTEMY JAMHAMIYHOTO OI[IHIOBAHHS SKICHMX Ta KUTbKICHUX
XapaKTepUCTHK €MiIeMIYHOTO MPOLECY, 3yMOBIECHY NPUPOAHUMH, O10JOTIYHHUMH Ta COLIaIbHUMHU (pakTopamu,
CIPSIMOBAaHY Ha PO3POOJICHHS PalliOHALHUX, HAYKOBO OOIPYHTOBAHHX MPOQIIAKTUYHUX Ta MPOTHEIIIeMIYHUX
3axoiB [2, c. 98]. HaBeneHi TeopeTnyHi Ta 3aKOHO/IaBYE BU3HAYCHHS €ITi/IEMI0JIOTIYHOTO HATIISITYy MIiCTSATh CYTTEBI
BIJIMIHHOCTI:

VY 3aKOHOIABYOMY BH3HAUCHHI HATOJIOMICHO HA 3IMCHEHHI KOHTPOJBHUX MOBHOBAXKCHb OPraHOM BHKO-
HaByol Braju. TepMiHU, 3aIIPOIIOHOBaHI HAYKOBIISIMH, ITepe10av4atoTh Jiniie 30ip HeoOXiqHOT iHpopmaIlii.

YV 3akoHi nmepeadaueHo 3aCTOCYBaHHS 3aXOiB MPAaBOBOTO XapakTepy W00 MOPYIIHUKIB. JocimigHUKH
BKa3yIOTh JIUIIIC Ha PO3pOOKY MPODITaKTHYHUX Ta MPOTHEIIEMIYHUX 3aXO0iB.
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BBaxkaemo, 110 TIOHATTSI €MTiJIeMiOJIOTIYHOTO HAIJISITYy Ma€ IMOETHYBATH K KOHTPOJBbHI (PyHKIIIT, Tak 1 30ip
HeoOXiHO1 iH(OopMallii, a TAaKOX NependadaTu MOXKIIMBICTD 3aCTOCYBAHHS 3aXO0/iB IOPUAMYHOI BIITIOBIJAIIBHOCTI.
Hanpuknan, emigeMionoriynuil HanIs[ — 1€ CUCTeMa 3aXofiB 31 300py Ta aHai3zy iH(opMarlii Mpo MOIMUPEHHS
iHEKIIIMHUX 3aXBOPIOBAHb, KOHTPOJIb 32 BUKOHAHHSAM CaHITAPHOTO 3aKOHOJABCTBA Ta MPUTATHEHHS BUHYBATUX
0ci0 JI0 YOPHIUYHOT BIIMOBIAAaIBHOCTI, pO3pOOKY MPODITAaKTUYHUX Ta MPOTHEITIIEMITHAX 3aX0/IiB.

CyTHICTb €MiJIeMi0NIOTIYHOTO HAIVISTy PO3KPUBAETHCA Y MiI3aKOHHUX aKTaxX Ta HAyKOBUX MpaLix JOCIif-
HUKIB. BiamosigHo 10 myHKTIB 5, 7 1 8 [1oioskeHHS PO JIepKaBHUM caHITapHO-EMiIeMiONOTIYHAN HAIsIT B YKpa-
ini (mami — [Honmoxenns Ne 1109) BiH 31iHCHIOETBCS B OPSAAKY 3alI001KHOTO Ta MOTOYHOTO HAIVIALY. 3armo0iKHUMA
HaDIA] repenoavyae po3poOKy CaHITApPHUX HOPM, IPOBEACHHS €111 1EMi0IOT9HOT eKCIISPTH3H, BUaYy HEOOX1THUX
BHCHOBKIB 1 JI03BOJIIB, IIOTO/XKCHHS IEPKABHUX CTAHAAPTIB 1 TEXHIYHUX YMOB TOIIO. [T0TOYHMIT HATIIST OXOILTIOE
KOHTPOJIb 32 JIOTPUMaHHAM IOPHIUYHAMH 1 (QI3MYHUMH OCOOAMH CaHITApPHUX HOPM, MPOBEICHHS OOCTCIKEHD,
BCTAHOBJICHHA OOMEXEHb Ta 3/iiiCHeHHS 1HIHKX 3aXofiB [6]. OTxe, CyTHICTh €MiIeMiOJIOrYHOr0 HAMIALy BiAIO-
BijtHO 110 BUMOT [lonoxkerHs Ne 1109 momnsirae y po3po0i1i a00 MOTOKeHHI MPOEKTIB HOPMATHBHO-TTPABOBUX aKTiB,
a TaKOX y 3IMCHEHHI KOHTPOIIIO 32 BUKOHAHHSM 1X BIMOT.

X. A. OraHsH 3BepTac yBary Ha Te, 110 €IiJIeMiOJIOTIYHIIA HATJIA IoJisATae y 300pi Ta OIiHIOBaHHI JTaHUX
L1010 37I0POB’ Sl HACEJIEHHS, KOHTPOJII 32 A0Iep>KaHHAM HOPM CaHITapHOTO 3aKOHOJABCTBA, TOCIiIKEHH] YHHHUKIB
HABKOJIMIITHHOTO CEPEAOBHUIIA, SIKIi MOXKYTh HETATUBHO BiJIOOpa3UTHCh Ha 3/I0POB’T HACEJIEHHS Ta OOJIiKy XBOpPOO
i 3axBoproBaub [3, c. 109]. I. O. Cnabkuii BuU3HA4Ya€ Taki €IEMEHTH E€MiJeMIOIOTIYHOrO HATJISLY, SIK HaryIsI 3a
iHpeKIiHHIME XBOpoOaMH Ta HEiH(EKIIMHUMU 3aXBOPIOBAaHHIMH, y cdepi Tiri€eHW Tpalli, 3a TPaBMaTH3MOM i
HACHJIbCTBOM, OIVIAM CTaHy 3[0pOB’S Ta aHali3 OTpUMaHHUX AaHuX [4, c. 99]. OTxe, NONOKEHHS IMiJ3aKOHHUX
HOPMAaTHUBHO-TIPABOBUX AKTIB Ta JIOKTPUHAIIbHI pPO3POOKU BUCHHX BKA3yIOTh Ha JIEKiJIbKa PI3HOBHUIIB €ITiZIeMioJIo-
ri4HOro HarsAdy. 30KpeMa, po3poOKy 1 3aTBEpPKEHHS BIAMOBIAHUX HOPM 1 TOKYMEHTIB, TPOBEICHHS HEOOX1THUX
EKCIIePTH3 Ta BUIady JJO3BOJIB, 31MCHEHHS KOHTPOJIBHUX 3aXO0JIiB 3a IOTPUMAHHSM CaHITaAPHUX HOPM, 30ip HEOO-
xinHoi iH(dopMallii Ta IPUTATHEHHS MPaBOMOPYLIHUKIB 10 IOPUAMYHOI BiIIOBIJAIIBHOCTI.

BaxmBo BU3HAYMTH, SIKi caMe OpTaHU BJaJld HAJlIJICHI TOBHOBAXXCHHSMHU 31 3MIIHCHEHHS €ITieMioJIOoTid-
HoTo Harsiny. HeoOXiTHO BCTAHOBUTH, SIKi caMe ITOCaioBi 0COOM MarOTh IPABO 3/11MCHIOBATH JICPKaBHUH eIiieMi-
OJIOT1YHUH HATJISJI Ta 3aCTOCOBYBATH 3aX0/IW IOPUINYHOT BiIOBIMANBHOCTI. Y TekcTi 4. 1 cT. 39 3akony Ne 4004—
XII nependaueHo, MO CaHITAPHO-CITIIEMIOIOTIYHUN HATTIs 3A1MCHIOE CaHITapHO-EMiAeMIoIoTidHa ciryk0a (anmi
— Jlepxcanenigemciyx6a) [S]. [TonoxkeHHs Tpo 110 ci1y)0y OyIto 3aTBeppkeHo yka3oM [Ipesunenra Ykpainu Bija
06.04.2011. Bignosinno a0 1. 4 TTonokeHHS 3a BKa3aHOIO CIIy>K0010 OyJin 3aKpiljieHi TOBHOBaXKEHHS 31HCHIO-
BaTH JICpKaBHHUI CaHITAPHO-EII1IEMIONIOTTYHIHN HAIVIS Y PI3HUX Tally3sX eKOHOMIKH Ta JIEPYKABHOTO YIIPABIIiHHS,
3aCTOCOBYBATH 3aXOJM LIS MPHUITHHEHHS TOPYIICHb CAaHITAPHOTO 3aKOHOIABCTBA, BUAABATH JOKYMEHTHU J03Bib-
HOTO XapakTepy, MPOBOUTH CaHITAPHO-CIIIIEeMIONoTiuHy ekcrieptusy [7]. OnHak Bkazanui yka3 22.06.2019 Oys
CKacOBaHUM.

VY 3akoni Ne 4004—XII € gekinbka HOpM, 110 BCTAHOBIIOKOTH BiAMOBIAANBHICTD 32 TOPYIICHHS BHUMOT
npauiBHUKiB JlepkcanemnigeMcinyx0u. 3okpema, y . «o» 4. 1 ct. 46 3axony Ne 4004—XII BcTaHOBIEHO aaMiHi-
CTpaTHBHY BIJIOBIIAJIBHICTh 32 peaji3allito MpomyKIlii, 3a00pOHEHOT 10 BUITYCKY 1 peari3alii mocaJoBUMH 0CO-
6amu opranis [epxcanenigemciayx6u. Kpim Toro, y m. «ai» 4. 1 ct. 46 3akony Ne 4004—XII nependadeHo Binmo-
BiJIAJIBHICTh 33 YXHJICHHS BiJI IIpe/1’ IBJICHHS ITOCAI0BUM 0co0aM JleprkcaHemiieMcITyKOu MPOAyKILii, sKa IMiIsrae
KOHTPOJIIO [5]. 3ayBa)knMo, 110 32CTOCYBaHHs BKa3aHUX HOPM MOIIMBE JIHIIIE 32 YMOBH iCHYBaHHS TaKoi CITyKOH.

BaxxmBo Haronocuty, mo HopMmu Konekcy npo aamiHicTparuBHi npaBonopymeHHs (nam — KnAIl) Ykpa-
{HM MICTATH MOJIOXKEHHS, B SKUX 3aKpiIlieHi OBHOBaXkeHHs JlepikcaHemnigeMcny Ou 31 CKJIaJeHHS IPOTOKOJIB
PO aaMIHICTpATHBHI MPABOMOPYIIECHHS Ta MPUTATHEHHS MMPABOMOPYITHHUKIB JI0 aJIMIHICTPATHBHOI BiJIIOBITaih-
HoOCTi. 30KkpeMa, BianoBigHo a0 cT. 236 KnAIl Ykpainu npauiBHuku JlepxcaHenigeMciny>x01 MatoTh MpaBo po3-
IJSIIATH CIIPaBH MPO aMIHICTPaTHBHI MpaBonopyuieHHs. Y a63. 14 m. 1 4. 1 ct. 255 KnAlIl Vkpainu 3akpituieHo
MIPaBO MPAaIiBHUKIB L€l CIIy>KOH CKIIalaTH MPOTOKONIU Y CIpaBax Mpo aaAMiHICTpaTHBHI MPaBOMOPYILIEHHS Y HU3L1
BUMAAKIB [8]. OTKe, IPUTIATHEHHS] BHHYBATUX 32 TOPYIICHHS CaHITAPHOTO Ta eIiJIeMiOJIOTIYHOTO HAIVISY 110 ajl-
MiHICTPaTHBHOI BIAMOBIIATFHOCTI HAJIE)KHUTH JI0 IOBHOBAXKEHD JleprKcaHeiIeMCITyK0u.

Sx Bimomo, 29.03.2017 ypsn Ykpainu yXBajuB pillieHHsS Mpo JikBigamito Jepkcaneminemciryxon. 3a-
BIaHHA 1 PyHKIIT 3 peaizalii Aep»aBHOI MOMITHKH Y cpepi caHITapHOTO Ta eMiIeMIYHOT0 OJIaronoNyqys HaceaeH-
HS Ta 31 3MIHCHEHHS KOHTPOIIO (HANIALY) 32 JOTPUMAHHIM BUMOT CaHITApPHOTO 3aKOHOIABCTBA OyNH MOKJIAJICHI
Ha JlepKaBHY CIIy:kKOy 3 MUTaHb OE3MEYHOCTI XapyOBHUX MPOMAYKTIB Ta 3aXUCTY CHOXHBaviB (nam — epxcmo-
xuBcIyxk0a) [9]. Otxe, JlepxcaHeminemMciryx0a Hapasi JikBioBaHa, onHak y 3akoHi Ne 4004—XII BctaHOBIICHA
aaMiHICTpaTUBHA BiAMOBIAIBHICT 32 HEBUKOHAHHS BUMOT IIHOTO (JIIKBiZJOBAHOT0) OpPraHy BIIAIIH.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

Bapto pocmimuTy, sKuM opraHaM Biajau OyJd repeaHi MOBHOBaKCHHS JleprkcaHerigeMcnyx0u 31 311ik-
CHEHHS Jiep kaBHOTrO Harsiny. 3rigHo 3 1. 3 [Tonoxkenus npo JlepxcnoxuBciyx0y (nami — [Tonoxxenus Ne 667)
JI0 3aBJIaHb IIi€i CITy>kOM BXOAMTH pealtizallis Aep>KaBHOI MOMITHKH Y Taly3i CaHITApHOTO Ta emijieMiqyHoro Onaro-
MOJTyYYsl HACETICHHS, 3MIMCHEHHS ep>KaBHOTO HAIMISTY 3a JTOTPUMAHHSAM CaHITAPHOTO 3aKOHONABCTBA, KPIM BU-
KOHaHHS (DYHKIIIN 3 peaizaiii iepKaBHOI MOMITHKH Y chepi emigemionorivaoro Harsiay [10]. OTxke, GyHKIIT 31
3MIHCHEHHS eIiIeMIOIOTIYHOTO HAIS Ty /IO KOMIIETEHIIII ITi€T CITy>kOU He Hanexarh. Taka cCuTyallis He BiANOBiIae
BHMOTaM ITOCTaHOBH ypsAy YKpaiHu Ipo JIiKBigalito Jlep:kcanemineMciry 0u, OCKiTbKH HOPMH OCTaHHBOI ITepe/I-
Oavanu 3M1HCHEHH emiieMiooriynoro Hamsay Jep:kcnoxuBceinyx00t0. IIoBHOBaXKEHHS 3 IPOBEIEHHS MEpeBi-
POK cy0’€KTIB TOCTIOAAPIOBAHHS Ta MPUTATHEHHS MPABOMOPYITHUKIB JI0 aMiHICTPAaTHBHOI BiIMOBINAJIBHOCTI 32
MOPYIIEHHS HOPM €MiJIeMIONOTIYHOTO HAIsiAy 10 (pyHKIIIH 1i€el ciy»Ou He BiTHECEHi.

3a3HaunmMo, 10 Jlep KCIoKHUBCITY)K0a Majia TTOBHOBKCHHS 31 3MIHCHEHHS «CaHITAPHOTO HATNIALY» IIe
no nikBigauii Jepxxcanenigemcnyxou. [licns mikBiganii JlepikcaHemiieMciry>kOM HOPMU MPO 3A1MCHEHHS eri-
nemionorigHoro Hariny JlepxcmokuBciryxooto y TonoxkenHi Ne 667 Tak i He Oyino po3podneHo. Kpim Toro,
19.03.2019 no Ionoxennsa Ne 667 Oynu BHECEH] YTOUHEHHS, BIAMOBIIHO 10 AKUX [lepKcToKuBCIy:x0a 3aiiicHIOE
CaHITapHUI HATIISA, OKPIM BUKOHAHHS (YHKIIIN 3 pealtizailii Jep>kaBHOI MOTITHKY y cepi emiIeMioIoriqHOro Ha-
msiny (cnoctepexxerns) [11]. Omxe, ypsn YkpaiHu 4iTKO BCTAHOBHUB, IO Y L CiIy:k01 BiICYTHI TOBHOBaXKEHHS 3
€1IeMiOJIOTIYHOTO HATIISTY.

[leBHi moBHOBaXkeHHA Yy cdepi emiIeMioOri4HOro HamIsAy 3akpimieHi 3a MiHICTEpCTBOM OXOPOHH
3mopoB’st Ykpainu (nam — MO3 Ykpainu). Bignosimao mo m. 1 IMonoxkenus nmpo MO3 Ykpainu MiHICTEPCTBO
peanizye nep>kaBHy MOJITUKY y cdepi emiIeMionorivHoro Harsiy. 3rigHo 3 1. 3 Tlonoxennst npo MO3 Ykpainu
OJTHHIM 13 OCHOBHHX 3aBJIaHb MiHICTEPCTBA € pealizallis JepKaBHOI IMOJITHKH y cepi emieMioNoTi9HOTO HATJISTY.
Sk BcTanoBneHo y mil. 14 n. 4 Ionoxenns npo MO3 Ykpainu MiHICTePCTBO 3aTBEPIKYE CaHITAPHO-TIPOTHETT Ie-
MIYHi paBWIIa i HOPMH, TOTYE 1 MOJA€ 3BITHICTh NPO CIMiJIEMIYHY CHTYAIIil0, IPOBEIICHHS CaHITaPHO-EIIiIeMioo-
riuHoi ekcrieptusu. KpiM Toro, MiHicTepCTBO po3pobiIsie 1 3aTBepaAKye (GOpPMH aKTiB MepeBipoK y cdepi emigemio-
JIOT1YHOTO HANVIALY Ta HAJla€ IMOTO/KEHHS Ha MPOBEICHHS N03aIIaHOBUX MEPeBipoK Y 11iit cdepi [12]. BinpmricTs
13 BKa3aHUX TOBHOBA)KEHb 32 CBOIM 3MICTOM HaJIE)KUTH JI0 €M11eMiOJIOTYHOr0 HAIISAY Ta BiANOBIIal0Th BUMOTaM
[Momoxenns Ne 1109. Bomnouac MO3 Vkpainu He Ma€e MOBHOBaXXCHbB 31 31MCHEHHS TIepEBIPOK cy0’EKTIB TOCIIO-
JApIOBaHHS 3 MHUTaHb JOTPUMAHHS CaHITApHO-CMiIeMioNoriyHuX HOpM. Hapa3si Hemae »OTHOTrO OpraHy BIaj,
SIKOMY OyJIv OM TiepeniaHi MoOBHOBakeHHs [lepkcaHerigeMciTy0u 31 3iiiCHeHHS KOHTPOJIBHO-HATTISIOBHX 3aXO0/1iB
11010 TOTPUMAaHHS CaHITapHUX 1 MPOTUEMIAEMIYHUX HOPM.

Oxkpemi MOBHOBaKEHHS Yy cepi emiieMioNoTiyHOro HAIISly Ma€e Jiep>kaBHa ycTaHoBa «LleHTp rpoman-
cpKoro 370poB’s» (nani — Llentp). Bianosigno go posainy Il Craryty LlenTpy oaHuM i3 iforo 3aBiaHb € 3a-
Oe3TeUueHHs 3MIHCHEHHS eITiJIeMIONIOTIYHOTO HAaIsAAy (CIOCTEpex eHHs) 3a iHQEKIIHHUMHI XBOpoOaMu Ta HEiH-
(beKIifHIME XPOHIYHUMH 3aXBOpIOBaHHIMU. L{eHTp po3polisie 3aX0mu 040 MOTEePEKEHHS Ta IPOrHO3YBaHHS
€I IeMIOJIOTIYHOT CUTYaIli{, BIPOBAKYE 3aX0U y BOTHUINAX 1HPEKIIHHUX XBOPOO, iHPOpMY€E CYyCIUITLCTBO PO
emigemionoriyny curyariito [13]. Ha3Bani moBHOBaXkeHHS, 0€3yMOBHO, BiJIIIOBIIaI0Th CYTHOCTI €IiJeMiooriy-
HOTO Harsny, nependadenoro Bumoram [lomoxkeHnst Ne 1109. Bomnowac Craryr LlenTpy He Hanmiise BKa3zaHy
YCTaHOBY HAIVISJOBUMH TOBHOBaXEHHSIMU JUTS 3a0€3MEUeHHS JOTPHUMAHHS CaHITAPHO-IIPOTUEIIIEMITHUX HOPM.

BapTto mocnmigutu mpaBoBUil cTaTyCc TOJIOBHOTO JEP>KaBHOTO CaHITapHOTO Jikaps. BiamosigHo mo m. 10
[Monoxenns mpo JepxcanemnigeMcinyx0y, sike Hapa3i CKacoBaHo, ii roioBoo OyB roJOBHUI Aep:KaBHUH caHiTap-
Hu# nikap Ykpainu. [Ipu3HadeHHs Ta 3BUIBHEHHS ITi€l mocaoBol 0cobu Hamexano no komrereHmii [Ipesnnenrta
VYkpainu [7]. [ToBHOBa)k€HHS TOJIOBHOTO CaHITApHOTO Jikaps Oynu Bu3HaveHi y cT. 40 3akony Ne 4004—XII. o
KOMITETEHIIIT 11i€1 TocaloBoi 0coOM Halle)kallo BUIAHHS PO3MOPSIIYNX JTOKYMEHTIB 3 MUTaHb €IiJIeMiONIOTIYHOTO
HATJISTy, BHECEHHS Ha PO3IVIAI YPSAY Ta MapilaMeHTy MPOEKTIB 3aKOHOAABYMX 1 MMiI3aKOHHUX aKTiB y ramysi ca-
HiTapHO-emieMionoriyHoro Harsay [5]. 3rimHo 31 ct. 236 KnAll Ykpainu roJoBHUH Aep)KaBHUN CaHITapHUMA
JIiKap MaB TOBHOBAYKEHHS 3aCTOCOBYBATH 3aXO0/U a/IMIHICTPAaTUBHOI BiJIOBIIAILHOCTI 0 TIPABOTIOPYIIHHKIB [§].
3ayBayKUMO, IO y 3B A3KY 3 JIKBigamiero JlepikcaHemiIeMcITy:KOu Takoxk OyJio CKacOBaHO IMOCaAy TOJIOBHOTO Jep-
JKaBHOTO CaHITApHOTO JIiKaps.

Opnnak y 6epesHi 2020 p. Oyio CTBOPEHO Mocaly 3acTyInHHKa MiHiCTpa OXOPOHH 37I0POB’Sl — TOJIOBHOTO
JepKaBHOTO caHiTapHOro Jikaps. [loBHOBaXkeHHS i€l mOcaioBOi 0CO0U 3aTBepAKeH1 posnopsamkeHHsIM Kabinery
MinictpiB Ykpainu Big 30.06.2020 Ne 713-p. Jlo HUX, 30KpeMa, HAJICKUTH 3IHCHEHHS €I1iIeMi0JI0TiYHOTO HATIs-
Ity (CTIOCTEpEKEHHS) I0/I0 3aM00IraHHs BUHUKHEHHIO 1 MOITUPEHHIO 1HQEKIIHHNX XBOPOO JIIOMHMU, JTOKaITi3allii
Ta JIIKBIAAIT IXHIX CraJIaXiB Ta eImiieMil, OKpiM 3aXO/IiB IePKaBHOTO HAMIsAy (KOHTPOJIO) Ta HAJAaHHS JIOKyMEH-
TiB 103BUIbHOTO Xapakrepy [14]. OTxe, TolOBHUN ep>KaBHUI caHITapHUH JiKkap HEe Ma€ HaMIAOBUX MMOBHOBA-
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KCHB 31 3IHCHEHHS TIEPEBIPOK Cy0’ €KTIB TOCTIOAAPIOBAHHS Ta MIPUTATHEHHS BHHYBATHX JIO aJIMiHICTPaTHBHOT BiJI-
noBinanbHOCTI. [TopiBHSAHO 3 onoxeHHsAMH CT. 40 3akoHy Ne 4004—XII moBHOBa)KE€HHS TOJIOBHOTO AEP>KaBHOTO
CaHITapHOTO JIIKapsl 3HAYHO OOMEKEH] IMiJJ3aKOHHUM aKTOM.

HaykoBui HaronomyioTh Ha mpobiemax y cdepi 30iHCHEHHS CaHITapHO-€MiAeMiONIOTIYHOIO HaryIsay.
I. C. lemueHKO CTBEpIXKYE, IO IHCTHTYIIIHA CIIPOMOXKHICTh 3aXUCTy HACEICHHs YKpaiHW Bij iH(eKmiiHUX
3aXBOPIOBaHb Ta 3[AiHCHEHHs (YHKLIN 3 peanizawii Aep>kaBHOI MOMITUKU y Lil cdepi GakTHUHO mapaizoBaHa,
OCKIJIBKY TIepeada NTOBHOBaKEHD JlepkcaHenizeMciTyk0u Bii0ynach He HaJIe)KHUM YruHOM [ 1, . 204]. Lle minkom
CIpaBeJIBE TBEPPKEHHS, OCKIIbKY HAIVISI0B1 MOBHOBaKEHHS JlepkcaHemizeMciny>k0u Tak i He Oyliu nepeaani
’KOJHOMY 1HIIIOMY OpTaHy BIaJH.

BucnoBkn. [lociipkeHHS TPaBOBOTO PETYIIOBAHHS CHCTEMH CITiIeMiONIOTYHOTO HANMIAAY B YKpaiHi qae
3MOTY JIMTH NIEBHUX BHCHOBKIB. EmiieMioNoriYHNi HarIIsA — 1€ CUCTeMa 3axo/iB 3i 300py Ta aHami3y iHdopma-
il mpo MoIupeHHs iHQEKIIITHNX 3aXBOPIOBaHb, KOHTPOJIb 32 BUKOHAHHSM CaHITAPHOTO 3aKOHOJABCTBA Ta IPH-
TATHEHHS BUHYBaTUX OCI0 J0 FOPUIAMYHOI BIJOBITAILHOCTI, pO3pOOKY MPOQITAKTHIHUX Ta MPOTHEIIIEMIYHUX
3axoniB. EnmieMionoridyHuii Haris/ BKJIIOYaE po3poOKy 1 3aTBEpIKEHHs CaHITaApHUX Ta MPOTUEHIAEMIYHUX HOPM
1 IOKyMEHTIB, IPOBEJICHHS HEOOXITHIX SKCIIEPTHU3 Ta BUJa4y J03BOJIB, 3JIHCHEHHS KOHTPOJILHUX 3aXO0/IiB 34 JI0-
TPUMAaHHSM CaHITapHUX HOPM, 30ip HEoOXiaHO1 iH(pOpMAaLii Ipo MOMKpPEeHHs iHPEKIIHHIX 3aXBOPIOBaHb Ta MpH-
TATHEHHS TPABOIOPYIITHUKIB JI0 FOPUIUIHOT BiIIOBIIaIHHOCTI.

3niliCHEHHsI TIOBHOBAXXEHb 3 €II1IEMIOJIOTIYHOTO HarsIy Oylio mokiaaeHo Ha [lepikcanerinemcinyxOy,
sIKa HUHI JTiKBioBaHa. OKpeMi IOBHOBKEHHS Y cepi eIiJIeMioIOTIYHOTO HAMISAY MaroTh [lepKCIOKUBCITY)K0a
ta MO3 VYkpainu. Y crpykrypi MO3 VkpaiHu NUTaHHS €MiJeMiONOoTriYHOr0 HaIvIsLy HaJleXaTh 0 KOMIIETEHIi{
JepxxaBHOi ycTaHOBH «L[eHTp rpoMajIChKOTO 3I0POB’s» Ta TOJIOBHOTO CaHITAPHOTO JIiKaps, SKUK € 3aCTYITHHUKOM
MIHICTpa OXOpOHH 3110pOB’sa YKpainu. BonHodac mpaBoBe peryitoBaHHS 3A1MCHEHHS €MiIeMiOI0riYHOTO HAJISLY
Ma€ YAMaJIO HENOJIIKIB.

1. ¥V 3akoni Ne 4004—XII ta KnAlIl Ykpainu 3akpimieHo MpaBo MpauiBHUKIB AEp>KaBHOI CaHITapHO-eMi-
JIEMIOJIOTIUHOT CITY»KOW MPUTATATH TPOMAJISIH JI0 aJIMIHICTPAaTHBHOI BiJIMOBIATBHOCTI 3a MOPYIICHHS CaHITapHO-
emigeMiyHX HopM. O/THAaK BKa3aHa Ci1yx0a BxKe JIKBiJ0BaHa.

2. XKojeH opraH BiaJli HUHI HE Ma€e TOBHOBKEHB 3 KOHTPOJTIO 32 JOTPUMAHHIM CaHITApHO-EITi IEMITHOTO
3aKOHOIABCTBA CY0’ €KTaMH TOCIIOJAPIOBAHHS Ta MPUTATHEHHS BUHYBATHX MOCATOBUX 0Ci0 IO aMiHICTPaTUBHOI
BiJIIOBITAIBHOCTI. 3 OJJHOTO OOKY, Taka CHUTYallis MOJETIIy€e BeICHHS Oi3HEeCy Ta JIKBIAYE IHKEPEI0 MOXKIHBOI
KOPYIILIi i Yyac 3iiiCHeHHS NepeBipoK. 3 1HIIOTO — CTBOPIOEThCA MIAIPYHTS /Ui O€3KapHOTO MOPYIIEHHS CaHi-
TapHUX BIMOT.

3. IloBHOBa)KEHHS TOJIOBHOTO JIEP>KaBHOTO CAHITAPHOTO JiKaps, SKi 3aKpimieHi po3nopsamkeHHsM Kabi-
HeTy MiHicTpiB YKpaiHnu, He BiAMOBiAar0Th HopMamu cT. 40 3akony Ne 4004—XI1.

Bupimmtu okpecieni npodieMn MOKHa TaKUM YHHOM:

1) BU3HAYMTH Ta 3aKPIMUTH HAa 3aKOHOJABUYOMY PiBHI IIOBHOBaYKCHHS MPAIiBHHUKIB JlepKCIIOKUBCITYKOH
31 3aifiCHeHHS MepeBipKH Cy0’ €KTiB rocrnonapioBants. [lependauntu nmpaBo MpaliBHUKIB 1€l CIIy>XOM CKIanaTH
MIPOTOKOJIH PO aIMiHICTPATUBHI MPABOMOPYIICHHS Y cepi erieMioIoriYHOT0 HANMIALY Ta IPUTATYBATH BUHYBA-
THUX TI0CAJIOBUX 0Ci0 J0 aAAMIHICTPAaTUBHOI BiJIOBIIaILHOCTI;

2) CTBOPHUTH OKpeMy CIyXkOy y IiIMOPSAKYBaHHI TOJIOBHOTO JIEPKABHOTO CaHITAPHOTO JIIKAps y CKIIaIi
MO3 VYkpainu ans 3aiiicHeHHs emnigeMionoriyHoro Harsay. Hamatu npariBHEKaM 11i€i ¢y Ou mpaBo 34iHCHIO-
BaTH MEPEBIPKU CyO’ €KTIB TOCIIOMAPIOBAHHS Ta MPUTATYBATH NPABOIMOPYIIHUKIB IO aMiHICTPaTUBHOI BiJIIOBI-
JaJIbHOCTI,

3) IpuBECTH MOBHOBAXXECHHS TOJIOBHOTO JIEP>KaBHOTO CaHITApHOTO JIiKaps BiANOBiMHO A0 cT. 40 3akoHy
Ne 4004-X11.

IlepcneKTHBH MOJAJBIIMX HAYKOBHX AOCTIIKeHb MOXYTh CTOCYBAaTHCS BIOCKOHAJICHHS IPaBOBOTO
CTaTyCy 1 TOBHOBaXXEHB J[epiKCITOKUBCITY:KOHM a00 TOJIOBHOTO JIEP>KaBHOTO CAHITAPHOTO JiKaps y cdepi 3aiicHeH-
HS €I11IEMiOJIOTI9HOTO HATIISTY.
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JIIKAPCBKA TAEMHHUIA - TIPABOBI OCHOBMU 3AXUCTY

Posensnymo npobnemui numanms iHCmumymy JiKapcobKoi MaemMHuyi, 3yMOGNEHI 8 MOMY YUCII MEOUUHUMLU,
emuyHuMU ma npaeosumu Gaxmopamu. Poszxpumo ocobnusicmo nikapcokoi maemuuyi, wo 8IOPIsHAE yell incmumym
8i0 iHWUX NOHAMb 0OHMONO02I] Ma IHWUX 8U0i8 mMaeMHUYb. 3 'ACO8AHO, WO NIKAPCOKA MAEMHUYSA 2APAHMYEMbCSA 3AKO-
HOO0ABYO, SIK [ 3AKOH00ABYO 3A0e3NeUYEMbCIL ULISIXOM 6CIAHOBIEHHS NeGHUX 3A00POH MA T0PUOUYHOT 8ION0GI0AIbHOCI
3a ii pozeonowennsa. Ilpoananizo8ano HOpMamueHo-npPasosi akmu, wo 8UHAYAIOMb NPABOBULL PEXCUM JIIKAPCLKOI ma-
EMHUYT MA pe2lamenmyoms NOpsA0oK il poO3KpUmmsi.

Kniouogi cnosa: npasa nioounu, meouune npaso, MeOUUHa 0eOHMOoN02Is, JIKAPCbKA MAEMHUYS, TIKAD, NAYICHM,
Meouuna ingopmayis, kKongpedenyitina ingpopmayis.

bion.:11

Cnunuenxo T.

Bpauebnan maiina — npagogvie 0CHOGbI 3au4UmMbl

B cmamve paccmompenvi npobnemmvle 60npochl UHCMUNYma 6payebHol maiHsl, 00yCl06NIeHHbIe 8 MOM YUC-
J1e MeOUYUHCKUMU, SMULECKUMU U NPABOSbIMU (pakmopamu. Packpeimo ocobenHocmy epauebHou matinvl. Bvisichero,
umo epauebHas MatlHa 2apaHmupyemcs 3aKOHOOAMeIbHO, MAK Jce, KaK U 3aKOHOOAmeNbHO 0becneuusaemcs nymem
VCMAHOGIEHUs1 ONPEVENeHHbIX 3aNnpenos U IopUOUYecKoll OmeemcmeeHHOCmuU 3a ee pasenawerue. IIpoananuszuposarvi
HOPMAMUGHO-NPABOGble AKNbl, ONPeOeNaouie nPagoeoll PelcUM 8paueOHOU MatiHbl U PeciAMEeHMuUpyom nopsookK ee
packpvlmus.

Knrouesvie cnosa: npasa uenogexa, MeOUyUHCKoe npaso, MEOUYUHCKAs 0eOHmMOoNo2us, 8pavednas maina, epay,
nayuenm, MeOUYUHCKASL UHGOPMAayUsl, KOHpeOeHYUANbHOU UHDOPMAayUsL.

Slipchenko T.

Medical secret — legal basis of protection

The article considers the problematic issues of the institute of medical secrecy, due to including medical,
ethical and legal factors. The peculiarity of medical secrecy, which distinguishes this institution from other concepts of
deontology and other types of secrets, is revealed. It has been found that medical confidentiality is guaranteed by law,
as well as by the establishment of certain prohibitions and legal liability for its disclosure. The normative legal acts that
determine the legal regime of the medical secret and regulate the procedure of its disclosure are analyzed.

Having carefully analyzed the domestic legislation, cases have been identified in which medical secrecy may
be disclosed without the consent of the person or his / her legal representatives, which are listed in this article. It was
found that at this stage of development in Ukraine, medical secrecy is provided more by moral norms than by legal
guarantees. Because, Art. 145 of the Criminal Code of Ukraine, according to which liability for illegal disclosure of
medical secrets in Ukraine remains almost unclaimed. However, at the moment, due to the situation of coronavirus
disease in the world in general, and in Ukraine in particular, many health professionals are prosecuted for disclosing
medical secrets. It was found that the knowledge of lawyers and physicians about the peculiarities of moral and legal
aspects of the issue of medical secrecy is very important. The reasons for violating medical secrecy are ignorance of the
law and misunderstanding of the harm that can be caused if the principle of confidentiality is violated.

Keywords: human rights, medical law, medical deontology, medical secrecy, doctor, patient, medical information,
confidential information.

IMocTanoBKa npodeMu. Y cydacHOMY CYCHIIBCTBI 0COONMBOT yBaru HaOyBae MUTaHHS MO0 3a0e3Ie-
YCHHS Ta 3aXUCTY MPaB, CBOOO 1 3aKOHHUX IHTEPECIB JIIOMUHU Ta TpoMasHuHA. [[e MuTaHHsA TakoX aKkTyalbHE B
MeanuHii cdepi, 1e 30epekeHHs JTIKAPChKOT TAEMHHUIII K KOH(DiIeHITIIHOT iHpopMaIii 3 00MEXESHUM JOCTYIIOM €
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Cninyenko T.
JNlikapcbka TaEMHMUSA — NPaBOBi OCHOBMU 3aXUCTY

OJTHWM 3 KJIIOYOBUX NMUTaHb MEAWIHOI €THKH, IEOHTOJIOTII i MemuaHoro npasa. Koiu fineTses mpo B3a€EMOII0 Me-
JULIHY | IpaBa, IPAaKTHYHO 3aBXKIU OJJHUM 13 KIFOYOBUX ITUTAHb € JIIKapChKa TAEMHUISL. Briepie 1eoHToI0ri9HI
MIPHHIIATIH IIOJTO JIIKapChKOT NpakTuku Oynu copmynboBani y «Knsatei [inmokparay, JOKYMEHT SKOi TaTy€EThCS
TPETIM CTOMITTAM 10 H.e. OJHUM 13 HaliBaXJIMBIIINX TPUHIUIIB BIAHOCHH MIX JIIKapeM 1 MaI[ieHTOM € TPUHIIHII
koH(ineHIiHOCTI. 1{elf mpUHIUT BTUTIOEThCS MepeayciM y HopMax cT. 286 I{uBinpHOTO KOjiekcy Ykpainu [4] Ta
cT. 40 3akony Ykpainu « OCHOBH 3aKOHOJIAaBCTBa YKpaiHU PO 0XOPOHY 340poB’s» [2]. IIpoTe, OkpiM TUCKYCIHHUX
TOTIISIIB IIOJI0 3MICTY JIIKAPCHKOT TAEMHHUIII, HAHBAXKITMBIIINAM € 3a0e3IeYeHHS JTIKapChKOi TAEMHHIII Ta ii rapaH-
TyBaHHS.

AHaJi3 ocTaHHIX JocaikeHb i myomikamiii. HaykoBIli Ta 1OpUCTH-TIPAKTHKH TPUAUISIOTH JTOCTaTHBO
yBaru J0CIHiHKEHHIO IHCTUTYTY JIIKapChKOT Ta€EMHHII, TPOTE OLIBIIOI0 MIpOIO B KOHTEKCTI 11 3MICTY, a HE MeXaHi3-
MiB 3a0e3IeUeHHs Ta rapanTyBaHHs. 30kpeMa, 1. XaBpoHok, A. Mapymak, I. CmomnbkoBa, B. JlonariHa TpakTyrOTh
JIKapChKY TAEMHUITIO, BKITFOUAIOYH J0 HET BIOMOCTI PO (aKT 3BEPHEHHS 0COOU 32 MEANYHOIO JIOTIOMOTOI0; OYIIb-
Ky 1H(pOpMaIlito, IKy OTPHMAB JIiKap Y Mpolleci BUKOHAaHHS Horo mpodeciiaux 000B’s3kiB. Haa mpobnemamu 3a-
Oe3reueHHsl IHCTUTYTY JiKapchkoi TaemuuIl npamroBany: FO. H. Aprynosa, C. I. Creuenko, O. I1. Maxnuk, Jx.
B. bBepr, L. B. €. B. Ky3smiuoga, 1. B. [llaTrkoBchka Ta iH.

HopmarusHnoto 6a3ot0 gocnimxenns € Koncruryuisa Ykpainu, Kpuminansauii konekc Ykpainu, LluBins-
HUH Kojeke Ykpainu, KoHBeHINis Ipo mpaBa JIOIUHA B O10MEeIUINHI, €BpOIeiicbka KOHBEHIIIS PO 3aXUCT MPaB
JIIOIMHY 1 OCHOBOMIOJIOXKHUX ¢B00OO, 3akoHu BepxoBHoi Pagu Ykpainu, pimenas Koncruryuiitnoro Cyny Ykpai-
HH, PilIeHHS €BPONEHCHKOTO CYIy 3 TPaB JIOAWHH, SIKi CTOCYIOTHCS TOPYIICHHS IIPaB JIIOIMHN Ha TAEMHHIIIO TIPO
cTaH 11 3710poB’s. He3Baxkaroun Ha HasSBHICTH BEIMKOI KUTBKOCTI HAYKOBHX IMPAIlb i3 3a3HAYCHOI MPOOIIEMATHKH,
YIMaJio TUTaHb BCE IIIe He PO3KpUTO abo BUpIlIeHO PparMeHTapHO.

MeTta mocaigKeHHsI — IPOAHATI3yBaTH MPABOBI OCHOBHU 3aXHCTY JiKaPCHKOi TAEMHUIIL, MOPSAAOK ii po3-
KPUTTS Ta HACIIIKH HEMPABOMIPHOTO PO3TOJIONICHHS JIIKAPChKOT TAEMHUIII.

BukJiax 0CHOBHOro Martepiany gocizxeHHs. [Hpopmaniro npo ctad 370poB’s 000U MOXKHA PO3IIIs-
JIaTH B JIBOX aclleKTaX: siK iHpOopMaIlito MMpo MaIienTa i sk iHpopMariro s narienra. JlikapcbKy TaeMHHUITO (1H-
¢dopmatiro Mpo maiieHTa) BapTo BLAPI3HATH Bia MeanyHoii iHGopmauii (iHpopmarito i namienra). Menuuna
iH(popMallis repeadadae BiIOMOCTI TIPO CTaH 3I0POB’S JFOIUHH, iICTOPIIO 11 XBOPOOH, IPO METY 3aIPOIIOHOBAHUX
JIOCITI/KEHb 1 IIKyBaJIbHUX 3aX0A1B, IPOTHO3 MOXIIMBOTO PO3BUTKY 3aXBOPIOBAHHS, SIKi JliKap 3000B’13aHUI Haa-
TH Ha BUMOTY TIaIli€HTA, YWICHIB HOro c¢iM’1 a00 3aKOHHUX NPEJICTaBHUKIB, 32 BUHATKOM BUIAJIKIB, KOJIA Taka MOBHA
iH(opMallist MOXKe 3aBJIaTH MIKOLY MAIli€HTY.

VY uuHHIA penakiii 3akoHy YkpaiHn «OCHOBHM 3aKOHOJABCTBa YKpaiHH MPO OXOPOHY 30POB’SD) Bij
04.11.2018 p. y cT. 40 BU3HAYEHO, L0 «IIKAPChKa TAEMHUI — 11€ CYKYITHICTh BiIOMOCTEH, SKi CTaqu BijoMi Me-
JIUYHUAM TIpaIliBHUKAM Ta 1HITUM 0co0aM y 3B’SI3Ky 3 BUKOHAHHAM MpodeciiHmX a0do CIIy:)k00BUX 000B’S3KiB MPO
XBOpOOY, MEMUHE OOCTEKEHHS, OIS Ta IXHI pe3y/bTaTd, IHTUMHY 1 CIMEHHY CTOPOHH >KUTTA rpOMaJiiHUHA.
Menu4Hi pamiBHAKA HE MArOTh MPaBa PO3TOJIONIYBATH IIi BiJIOMOCTI, KpiM TiepeadaueHuX 3aKOHOIABUMMH aK-
Tamu BumnajkiB. [Ipu BukopucranHi iHdopMalliii, 110 CTAaHOBUTH JIKAapChKy TAEMHHULIIO, B HABYAIBHOMY IPOLEC],
HAyKOBO-JIOCIiTHIA POOOTi, B TOMY YHCIIi y BUITaKaX ii myOmikamii y cremianbHii iTepaTypi, TOBUHHA OyTH 3a-
Oe3neyeHa aHOHIMHICTb MarieHTay [2].

Jlo cy0’exTiB 30epeskeHHS JIIKapChKOi TAEMHHMIII HAJICKHUTh MOJIOAIINA MEIUYHHUNA TIepCOHAN (CaHITapH,
HSHBKH), aJIMIHICTPaTUBHUI IepCOHA JTiKyBaJIbHO-NPODIIAKTHYHOI yCTaHOBH (IIPalliBHUKU KaJPOBUX, IOPUANY-
HUX, (DIHAHCOBHX, TOCIIOIAPCHKHUX CITY>KO TOIIIO), TOCAJI0BI OCOOM OpTaHiB YIPaBIiHHS OXOPOHU 37I0POB’sl, CITiB-
POOITHHUKH CYIOBHX 1 IPAaBOOXOPOHHUX OpraHiB, AKUM 1H(OpMAIis, [0 CTAHOBUTH JIIKAPChKy TAEMHMLIIO, cTaja
BIZIOMOIO Y 3B’S13Ky 3 podeciitHnMu 000B’ I3KaMH.

[ndopmaris, sika cTaHOBUTH JIIKAPChKYy TAEMHHULIIO, MA€ KiJibKa MPaBOBUX CTaTycCiB: iH(opmarlis 3 00-
MEKEHUM J0CTYIIOM, KOH(DiIeH IiiHa iHpopMarlis Ta iHpopMaIlis, MO0 AKOi BCTAHOBIEHO O0COOJIMBI BUMOTH 10
00pOOKM MepCOHAILHUX JIAHUX.

O060B’s130K 30epiraru iHGOPMAITiIO0 3 0OMEKEHUM JOCTYIIOM y TAEMHUIII BU3HAYCHO 3TiIHO 3 CTHYHUMH
Ta MPaBOBUM, 30KpeMa i mpouecyalbHUMU HopMaMu. OO0B’ 130K 30epexeHHs iH(opMallii mpo naiieHTa noxJia-
JICHWIA Ha JIiKapiB BignoBigHO 1o KisiTBH Jikaps, 1m0 3aTBepkeHa Yka3om Ilpe3unenTta Ykpainu Bin 15 uepBHS
1992 poky Ne 349: «xoxkeH jikap 3000B’s13y€Tbcsl 30epiraTu JiKapcbKy TA€MHHULIIO, HE BUKOPUCTOBYBATH ii Ha
IIKOJTY JIFOITUHIY.

Koncrutyniero Ykpainu (ct. 32 (4. 2), cT. 34 (4. 3) rapanTy€eThCs IpaBo 0coOU He 3a3HaBaTH BTPyUYaHHS B
Horo ocobwucrte 1 ciMeliHe )UTTA. He momyckaerbes 30upanHs, 30epiraHHsi, BAKOPUCTAHHS Ta MOMTHUPEHHS KOHPi-
JeH1iiHo1 iHopmarii npo ocoly Oe3 ii 3ronu, KpiM BUMAAKIB, BU3SHAYEHUX 3aKOHOM [ 1].
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

3rigHo 3i cT. 39-1 3Y «OcHOBYM 3aKOHOAABCTBA YKpAaiHU MPO OXOPOHY 3I0POB’SD»: IAIIEHT Ma€ TPaBO
Ha TAEMHUITIO PO CTAaH CBOTO 3JI0POB’s, (haKT 3BEPHEHHS 32 METUYHOIO JOTIOMOTO0, IiarH03, & TAKOX MPO BiI0-
MOCTI, OJIeprKaHi P HOTO METMIHOMY 00CTEeKEHHI. 3a00pOHAETHCS BUMAaraTy Ta HaJiaBaTH 3a MiciieM podoTu abo
HaBYaHHS 1H(OpPMAIIiIO PO JiarHO3 Ta METOMAM JIIKyBaHHS MariieHTay [2].

Crartsa 286 L{uBinpHOTO KOJICKCY YKpaiHH TapaHTYeE MPaBo JIFOAWHU HA TAEMHUITIO TIPO CTaH 3II0POB’S:
«(iznyHa ocoba Mae MpaBo Ha TAEMHHMIIIO TIPO CTaH CBOTO 3I0POB’sI, ()aKT 3BEPHEHHsI 38 MEIUYHOIO JOIIOMOTOO,
JIiaTHO3, @ TAKOX TPO BIJIOMOCTI, OJleprKaHi IpH 11 METMIHOMY 00CTeKEHHI1; 3a00pOHSETHCS BUMAraTH Ta M01aBaTH
3a MicueM poboTu abo HaB4aHHS iH(poOpMaIito PO JiarHO3 Ta METOAH JIIKyBaHHS (hi3uuHOi 0coOm» [4].

VY u. II ct. 11 3akony Ykpaiau «IIpo indopmariiro» BU3HAYCHO, IO HE JIOMYCKAIOThCS 30MpaHHs, 30epi-
TaHHA, BAKOPUCTAHHS Ta MOIIUPEHHS KOH(1AeHIiiHO1 iHpopMalii mpo ocoly 6e3 ii 3roau, KpiM BUMAJIKiB, BU3HA-
YEHHX 3aKOHOM, 1 JIUIIE B IHTepecax HaIllOHAIBHOT Oe3MeKH, EKOHOMIYHOTO JOOPOOYTY Ta 3aXUCTY MPAaB JIFOAHHNY
[5].

Bonnouac BiamoBigHo 10 4. 4 cT. 21 3akony Ykpainu «[Ipo iHpopmariiro» a0 iHpopmallii 3 00MeKeHIM
JOCTYTIOM He MOXYTh OyTH 3apaxoBaHi Taki BiIOMOCTi: Ipo aBapii, kKaracTpodu, Hebe3MneuHi MPUPOAHI ABHIIIA Ta
1HII HaJI3BUYANHI cUTyalii, o BigOynucs abo MOXKYTh BIIOYTHCS 1 3arpoXKyroTh Oe3Ielli Jitojiel, 30KpemMa erri-
JeMii, TaHJeMii TOIIO; PO CTaH 3[0POB’ S HACEICHHS, IOro MeANYHE 00CIYTOBYBaHHS, a TAKOXK MPO COIiaTbHO-
neMorpadivyHi MOKa3HUKH [S].

To6To sKII0 iHPOPMAILisl CTOCYETHCS 37I0POB’ ST HE OKPEMOi 0COOH, a HaceJIeHHS 3arajJoM abo 3HaYHOI Tpy-
1 0Ci0, BOHA HE € THPOopMAITi€ro 3 00MEKESHUM JIOCTYIIOM 1 He MOXKke OyTH yTaEMHHYEHA aH1 OpraHaMu JIep:KaBHOL
BJIaJI, OpraHaMM MiCIIEBOTO CAMOBPSIyBaHHS, aHi IHIIMMHU PO3NOPSAHUKAMU Takoi iH(opMariii.

JonarkoBo 3rimHo 3 4. 1 cT. 29 3akony Ykpainu «IIpo iHpopmarito» 103B0JICHO OTHpIOBaTH iH(QOpMa-
1[I0 3 0OMEXEHUM JO0CTYIIOM, SIKIIO BOHA € CYCHUIbHO HEOOXiTHOI0, TOOTO € MIPEAMETOM CYCIIJILHOTO 1HTEpEcCY, 1
MPaBoO TPOMAJICKKOCTI 3HATH IT0 1H(POPMAIIito TiepeBaXka€e NMOTSHINMHY TKOMY BiJ i1 TIONIMPEHHS.

3rigHo 3i cT. 14 3akony Ykpainu «[Ipo 3aXUCT MepCOHATBPHHUX JAHUX)» MOIIUPEHHS IEPCOHATBHUX JaHUX
nepenbdadae il Moo nepeaadi BizoMoctel mpo (izuuHy 0coly 3a 3rojioro cy0’eKTa mepcoHaNbHUX jJaHuX. [lo-
IIMPEHHS MEPCOHANBHUX JaHUX 0e3 3rofu cy0’eKTa MepCOHANBHUX NAaHUX a00 YIIOBHOBAXXEHOI HUM OCOOH JI0-
3BOJISIETHCS Y BUTIAJIKAX, BU3HAYEHUX 3aKOHOM, 1 JIAIIIE (SKIIO IIe HeoOXiHO) B IHTEpecax HaIlllOHAILHOI OC3IEeKH,
€KOHOMIYHOTO T0OpoOyTY Ta mpaB JIoNUHA. BUKOHAHHS BUMOT BCTAHOBJICHOTO PEKUMY 3aXHCTY MEPCOHATBHIX
JaHHUX 3a0e3Meuye CTOPOHa, M0 MOMIUPIOE T1i aHi [6].

[Mpore 30 6epesns 2020 p. HaOyB umHHOCTI 3Y «IIp0o BHECEHHS 3MiH JI0 JESKUX 3aKOHOJABYUX AKTIB
VYkpainu, cripsIMOBaHUX Ha 3a0e3MedeHHs JOMaTKOBUX COIIATbHAX Ta CKOHOMIYHHX TapaHTil y 3B 3Ky 3 MOIIH-
peHHsIM KopoHaBipycHoi xBopoOu (COVID-19)», 3riHO 3 IKUM BHECEHO 3MiHU /0 3aKOHOJABYUX aKTiB 3 METOIO
00poTHOM 3 KOPOHOBIPYCHOIO XBOPOOOIO, 30KpeMa B MPHUKIHIIEBUX Ta MEPEXiTHUX TOJIOKCHHAX I[LOTO 3aKOHY
3a3HAYAETHCS: «YCTAHOBHUTH, IO HA TIEPiOJl BCTAHOBICHHS KapaHTUHY a00 00OMEXYBaJIbHHUX 3aXOJIiB, TIOB’ I3aHUX
13 MOIMMpPeHHsAM KopoHaBipycHoi xBopoou (COVID-19), ta npotsrom 30 qHIB 3 AHS HOTO BiIMiHH: TO3BOJSAETHCS
00poOKa epcoHaJIbHUX JaHUX 0e3 3roiu 0co0H, 30KpeMa JJaHUX, L0 CTOCYIOThCS CTaHy 37I0POB’ S, MIiCIIs TOCHITa-
mizarii abo camMoi30JIIii, Mpi3BHIIA, iMEHi, IO 0aTHKOBI, JaTH HAPOKEHHS, MiCIsS IPOKUBAHHS, poOOTH (HaBYaH-
Hs1), 3 METOI0 MPOTHIIT NOUIMPEHHIO KopoHaBipycHoi xBopoou (COVID-19), B mopsaky, BU3SHAYEHOMY B PilLICHHI
PO BCTAHOBIICHHS KapaHTHHY, 32 YMOBH BHKOPHCTAHHS TAKUX JAHUX BUKIIOYHO 3 METOIO 3/1iHCHEHHS IPOTHEi-
nemiuHux 3axofiB. [Ipotrsrom 30 qHIB micis 3aKiHUEHHS MEpioay BCTAHOBJICHHS KapaHTUHY TakKi aHi MiJiiaratoTh
3HEOCOOJICHHIO, a Y Pa3i HEMOXIJIMBOCTI — 3HUINEHHIO [11].

13 xBitHs 2020 p Oyno BHeceHo 3MiHU A0 cT. 35. 3Y «llpo 3axucT HaceneHHs Bia iH(EKUiHHUX XBO-
po6» CTOCOBHO 00Ky Ta peecTpairist iHQEKIIHHNX XBOPOoO : «..00iK iHPEKIIHHNX XBOPOO 0a3y€eThCst HA CUCTEMI
000B)A3KOBO1 peecTpallii KOKHOTO iX BUNAAKY HE3aJIeKHO BiJl MicCIsl 1 0OCTaBUH BUSBIIEHHS Ta ONIEPATUBHOIO (EKC-
TPEHOT0) OBLIOMIICHHS IIPO HHOTO 3aKJIAAiB OXOPOHH 37I0POB’ S BU3HAYECHHX, ICHTPAJILHAM OPTaHOM BHKOHABUO]
BJlaH, 10 3abe3neuye (GopMyBaHHS Aep:KaBHOI MOJITHKH Y cepi OXOpOHU 310pPOB’s IS 3MIHCHEHHS MPOTH-
enijeMivyHmx 3axofiB. [lepenik iHeKIiHHUX XBOPOO, IO MiIATAIOTh PEECTpAllil, ITOPSIOK BEISHHS 1X 00Ky Ta
3BITHOCTI BCTAHOBIIOIOTHCS [IEHTPAJIBHUM OPraHOM BHKOHABUOI BIIAJH, IO 3abe3mneuye GpopMyBaHHS JepKaBHOT
MOJIITHKY Y chepi OXOpOoHH 37I0pOB’sl. Y pillleHH] PO BCTAHOBIICHHS KAPAHTHHY MOXXYTh BU3HAYATHCS OCOOTHBHIMA
MOpAZ0K 00Ky, peecTpallii Ta 00MiHy iH(pOpMali€lo PO BUIIAKK 3aXBOPIOBaHHA Ha mepiof kapaHTuny. Ocobu,
BHHHI B HEIIPaBOMIpPHOMY PO3TOJIONIEHHI TaKOi iHPOpMAIlii, MPUTATAIOTHCS JI0 BiIIOBIIATBHOCTI B IOPSJIKY, BCTa-
HOBJICHOMY 3aKoHOM» [9].

[IpoTe HE 3p0O3yMisIO, SKUM € Tl 0COOIMBHIA MOPSIOK OOIIIKY, peecTparlii Ta 0OMiHy iH(pOpMaIli€ro, XTO
HOro 3aTBEepIXKyeE, SIKUI MEeXaHi3M 3aXHCTy Takoi iHpopmMallii.

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HascTBa. 2 (26)/2021 93



Cninyenko T.
JNlikapcbka TaEMHMUSA — NPaBOBi OCHOBMU 3aXUCTY

Posronomienns Takoi iHpopMaIii 3 MopymeHHsIM BUMOT 3aKOHOJABCTBA TPU3BOIUTH IO PI3HOMAaHITHUX
BHJIIB BiJTIOBIIaJIbHOCTI — BiJ] ITUBUIHLHO-TIPABOBOI Y BUIVISI BiIIKOYBAHHS 3aMO/IITHOTO MOPAJILHOTO 1 Marepi-
aJbHOTO 30MTKY 1 10 KPUMiHAJIBHOT BiIMTOBIAaILHOCTI.

3okpema, 3rigHo 3i cT. 145 KK Ykpainu npo He3akoHHE PO3TONOLIEHHS JIiKapchkoi Ta€MHMIII Tependa-
YEHO: KYMHUCHE PO3TOJIOIIECHHS JTIKapChKOi TAEMHUII 0CO0O00, SIKili BOHA CTalla BiJIoMa Yy 3B’SI3Ky 3 BUKOHAHHSIM
npodeciiHuX 4n ciyKO0BUX 000B’A3KIB, AKILO TaKe TiSTHHS CIPUYMHHIIIO TSDKKI HACIIIKH, — KapaeThes mTpadom
JIO TI’SATAECATH HEOMONATKOBYBAaHMX MIHIMYMIB JIOXOIIB IPOMaJisiH a00 TpOMaJChbKUMH poOOTaMH Ha CTPOK [0
JIBOXCOT COpOKa rojivH, abo mo30aBieHHsIM MpaBa 001iiMaTH MeBH1 OCaau Yd 3aiMaThCs IEBHOIO JiSUIbHICTIO Ha
CTPOK JI0 TPHOX POKIiB, a00 BUIIPAaBHUMHU poOOTaMHU Ha CTPOK 0 JABOX POKiB» [3].

[IpononyeMo 3yMUHUTUCH Ha HANOLIBII NOIMPEHUX BUIAKaX, Y SKUX JiKap Ma€ HajaBaTu iHpopMallito
PO CTaH 37I0pOB’s MaIfieHTa (IpaBOMipHO IMOPYIITyBATH JTIKAPCHKY TAEMHHUITIO ). BapTo 3a3Ha4nTH, 110 TPABOMIpHO
PO3TOJIONTYIOYH JTiKAPCHKY TAEMHHUIII0, MEIUYHUH TPAIiBHUK IOBHHEH IIaM’SITATH: PEai3yI0dH CBOE IPABO HA Iie-
penanHs iHGOpPMAITT PO MaIieHTa, METUKH TIOBUHHI YiTKO 3HATH 3aKOHOJIABYY HOPMY, Ha ITiJICTaBi SIKOT HAJJAI0Th
MeAWYHY 1HQOpPMAIiI0, THM CAMUM IIPABOMIPHO PO3TOJIOUIYIOUHA MEIUYHY TAEMHHULIO, Ta BUMHATH TaKi Aii Ha Mif-
CTaBi 3amUTy, 0QOPMIICHOTO B YCTAHOBICHOMY 3aKOHOM ITOPSIZIKY.

1. «B iHTepecax HaliOHANBHOI O€3MEeKH, EKOHOMIYHOTO JOOpoOyTy Ta IpaB JIOAWHHU, TEPUTOPiaIbHOI
IUTICHOCTI a00 TPOMAISIHCHKOTO TIOPSIZIKY, 3 METO 3aloOiraHHs 3aBOPYUICHHSM YH 3JI0YMHAM, JUISS OXOPOHH
3I0POB’sl HACETICHHS, IJIs 3aXUCTY pelryTallii ado MpaB 1HIIUX JIIOAEH, IUTsI 3a1100iraHHs pO3TroJIOIEHHIO iH(opMa-
1ii, omeprkanoi KoHDieHIIIHO, a00 IS M ATPUMAaHHS aBTOPUTETY 1 HEYIepEeHKSHOCTI mpaBocys» [1].

2. Indopmariiro npo cTaH 310pOB’ A HEMOBHOMITHIX JIITEH METUK Ma€ MOBIAOMIIATH OaTbkaM (YCHHOBIIIO-
BayaM), OIMKyHaM, TiKIyBaJbHHKaM [2].

3. Hapeueni mMatoTs ipaBo OyTH B3a€MHO 00i3HaHi 1po ctaH 310poB’s (cT. 30 CimeiiHoro xoxekcy Ykpa-
iHM).

4. ITpu 3arpo3i nomupeHHs iHPeKIiHUX 3aXBOPIOBaHb [IIPUEMCTBA, yCTAHOBH 1 OpraHizalii 30008’ 43aHi
HeraiiHO iH(QOPMyBaTH OpTraHu JIep>KaBHOI CaHITaAPHO-CITIIEMIONIOTIYHOI CTyXO0U PO HaJ3BHYAHI MO 1 CUTya-
1ii, 0 CTAaHOBIATH 3arpo3y 3I0POB’I0 HACENIEHHS, CAHITAPHOMY Ta €MiJeMIYHOMY OJaromnoayy4io, Mpo XBOPHUX,
SIK1 € HOCISIMH 30YTHUKIB 1HQEKIITHIX 3aXBOPIOBaHb, a00 0Ci0, sSKi OyJIM B KOHTAKTi 3 TAKUMH XBOpUMH [7, 9].

5.Y pasi Haa3BUUAHHUX CUTYAIli}, 10 CTAHOBIIATH 3arpo3y 310POB’ 10 HACEJIEHHS, CAaHITApHOMY Ta erije-
MioJiorivHOMY Oaromnoyyvdto [7].

6. IToBimOMJISITH PO BUMHEHE HACUIILCTBO B CiM’1 YIIOBHOBaXKEHI MiApo3aiiau opraHiB HarionanbHOT mo-
Jinii i HaaBaTy iHGoOpMaIlito 3 MUTaHb MOMEePEKSHHS HACWIIBCTBA B CiM 1 Ha 3aIUT YITOBHOBAKEHUX OPraHiB (CT.
9 3axony «IIpo nomnepemxeHHs] HACUIIBCTBA B CIM 1»).

7. JlommyckaeTbes mepeaada BiJoMOCTeH Mo CTaH NCUXIYHOTO 30POB’ S JIFOAMHN Ta HAJaHHA 11 TcHxia-
TPUYHOI JOTIOMOTH O3 3roiu ocodu abo 6e3 3roau ii 3aKOHHOTO TpeicTaBHUKA [§8].

8. Indopmarnis npo pesyipraru TectyBanHs Ha BIJI, mpo HasBHiICTH a0o BijcyTHICTh B monuHu BIJI-
iH(eKIii T03BONISIETBCS JHIIe: 0CO0i, MO0 K01 OYJIO MPOBENCHO TECTyBaHHS, OaThbKaM YW IHIIMM 3aKOHHUM
MPEACTaBHUKAM TaKOi 0COOMW; HIIMM MEIMYHUM IPAIliBHIKAM Ta 3aKJIaJaM OXOPOHH 37I0POB’S — BHHSITKOBO Y
3B A3KY 3 JIIKyBaHHAM LIi€1 0cOOU; IHIIUM TPETIM 0co0aM — JIUIIIE 3a PILLICHHSIM CYy B YCTaHOBIEHUX 3aKOHOM BH-
naakax (4. 4 ct. 13 3akony «IIpo MpoTHIiI0 MOMUPEHHIO XBOPOO, 3yMOBJICHUX BipyCOM iMyHOAEMIUTY JTHOMUHH
(BLJI), Ta mpaBOBHH 1 cOLiabHUIN 3aXUCT JIIONIEH, AKi )KUBYTE 3 BIJD»).

9. BimomocTi nipo JTiKyBaHHS JIFOJAMHU B HAPKOJIOTIYHOMY 3aKJIajli MOKHA HAJaBaTH JIUIIIE PABOOXOPOH-
HUM OpraHaM y pa3i IPUTATHEHHS i€l JIOAWHU 10 KPUMiHAJIbHOI a00 aJMiHICTPaTUBHOI BiAIOBIJAIBHOCTI (CT.
14, 4. 5 3akony «IIpo 3axomu mpoTHIii HE3aKOHHOMY 00ITy HAPKOTUYHHUX 3aC001B, ICHXOTPOITHAX PEUOBHH 1 Mpe-
KypCOPIB Ta 3I0BKHBAHHIO HUMI).

10. Y pa3i 3BUIBHEHHS XBOPOTO Ha TYOEPKYIIb0O3 MiCIIb IT030aBIICHHS BOJIi YCTAHOBA BUKOHAHHS MTOKapaHb,
B sIKill XBOpHid BinOyBaB mokapaHHs, iHQOPMY€ MPO cTaH 340pOB>sl Ta HEOOXIHICTh MPOAOBKEHHS JTIKyBaHHS 32
o0paHUM MiclleM MIPOXKUBaHHs 4M repeOyBaHHs, a TAKOXK MOBLIOMIISE TIPO KIIHIYHY Ta JUCIAHCEPHY KaTeropito
HOro 3aXBOPIOBaHHA BiJIIOBITHUHI MPOTUTYOEPKYIb03HUM 3akaaay [10].

11. Kpim Toro, y iporieci miAroTOBKH BiJIMOBI/Ti Ha aJBOKATCHKI 3aITUTH, 3aITUTH IPABOOXOPOHHHUX OPTaHIB
(ct. 93 KIIK VYkpainn), 3riiHO 3 YXBaJIOKO Cyly B KpHUMiHaJbHOMY mpoBakeHHi (cT. 132, 159 KIIK Vkpainn) y
3aKOHO/AaBYO BCTAHOBIICHUX BUIAIKaX JIOITYyCKAETHCS PO3TONOMICHHS JIIKAPChKO1 TAEMHUIII.

12. Ilix yac cynoBHX pO3IVIAAIB, KO JAJIs peajizalii cBoiX mpaB (3a0e3leueHHs MpaB KIIEHTIB — I
IOPHUCTIB) HEOOX1/THA iH(OpMAITis, Ska CTAHOBHTH 00’ €KT MEMYHOI TAEMHUII Ta HE IJIsTae po3roJIonieHHI0. Bu-
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TpeOyBaTH Taki BiJOMOCTiI MO>KHA B TIPOIIeCi pO3MISALY CIIPaBH B CYyJi, MONABIIH KIOMOTAHHS PO BUTPEOyBaHHS
nokasiB Ha miacrasi cT. 137 HIIK Ykpainu.

BucHoBkH. [HCTUTYT JliKapchKOi TAEMHHIII BUKOHYE BOKIHMBY (DYHKINIO SK y IIPUBATHOIIPABOBUX, TaK i
B IyOJIIYHO-TIPAaBOBUX BIJHOCHHAX, OCKUIBKH 3aXHILAE SIK MPUBATHI IHTEpECH KOKHOI KOHKPETHOi 0colu, Tak i
OXOPOHSIE CYCITIJIbHE 3JIOPOB’s, IHTEPECH CYCIUILCTBA 3aranoM. OOCTOUN CBOOOAY 0CcOOH, ii TpaBo Ha KOH-
(hineHuiiHICT, 0COOMCTOTr0, MU HE IOBUHHI 3a0yBaTH MPO 37J0POB>Sl THX, XTO HAC OTOYYE, Ta CyCNUIbHY Oe3IeKy.

[HdpopmaniiiHa TisUTBHICTE — 11 3aBXKIU OaaHCyBaHHS, 30KpeMa OallaHCYBaHHsI MiXk ITPaBOM CyCITIJILCTBA
3HATH 1HPOpPMAIIiO i IPAaBOM 0COOH Ha MPHUBATHE XKUTTA. [IpaBo Ha MPUBATHE KUTTS, 30KpeMa Ha TAEMHHITIO TIPO
CTaH CBOTO 3/I0pPOB’sl, 3a3BUUAil epemMarae — OKpiM BUIIAIKiB, KOJIH TOTPUMAaHHS TaKOTO IIPaBa 3arPOXKy€ CyCIIiTb-
CTBY.
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IS FREEDOM OF EXPRESSION IN DANGER IN THE LIGHT OF THE
CJEU DECISIONS ON THE CASES C-507-17 GOOGLE V. CNIL AND
C-18/18 EVA GLAWISCHNIG- PIESCZEK V. FACEBOOK?

Last year in September and November, the Court of Justice of the European Union (CJEU) rendered two
important judgements on landmark cases C-507/17 Google v. Commission nationale de L informatique et des libertes
(CNIL) (24 September 2019) and C-18/18 Eva Glawischnig- Piesczek v. Facebook Ireland Limited (G-P v. Facebook)
(3 October 2019). At first sight, these cases do not directly related to those fundamental rights as they are more about
personal, material and territorial limits on the scope of right to be forgotten (Google v. CNIL) or an injunction (G-P v.
Facebook). However they, especially the second judgement, will have serious effect on freedom of expression and access
to information. In Google v. CNIL, the CJEU ruled that French national data protection authority s order demanding that
Google remove certain offending search results worldwide was impermissible. On the other hand, in G-P v. Facebook,
the Court held that Article 15 of the EUS e-commerce directive does not prohibit EU Member States from ordering
extremely broad injunctions against platforms like Facebook to take down offending material (and therefore allows it).
The court held that these injunctions can cover a wide array of material-not just Facebook posts but also reposts and
“equivalent” posts- and apply worldwide.

In this study, the limits to the freedom of expression and access to information shall be analysed under the case
law of the ECtHR and CJEU with specific evaluation as the possible consequences of Google and Facebook judgements
rendered by the CJEU.

Keywords: Freedom of expression, human rights, Google Case, Facebook Case, EU Law.

@Deiza bacap

YU € CBObO/IA BUPAJKEHHA B HEBE3IIEI]I Y CBITJ/II PIIIIEHb €CIII I10 CIIPABAX C-507-17
GOOGLE V. CNIL I C-18/18 EVA GLAWISCHNIG- PIESCZEK V. FACEBOOK?

Mumnynozeo poky y eepecri ma nucmonadi Cyo €sponeticokoeo Corozy (€C) sunic 06a 8axciusi piuieHHs uooo
snakosux cnpas C-507/17 Google npomu Hayionanvroi komicii 3 numans ingpopmamusayii ma ceo6oou (CNIL) (24
sepecra 2019 p.) ma C-18/18 Eva Glawischnig-Piesczek npomu Facebook Ireland Limited (GP npomu Facebook) (3
arcoemus 2019 p.). Ha nepwuii noensio, yi cnpasu 6e3nocepedtsbo He NO8 A3aHI 3 0COOUCUMU NPABAMU, OCKLIbKU B0HU
OinbULe CMOCYIOMbCA 0COOUCTIUX, MAMEPIATLHUX MA MepUmopianbHux oomedxcens cgpepu npasa (Google npomu CNIL)
abo cyooeoi 3aboporu (G-P npomu Facebook). Oonax éonu, ocobaueo opyae piuieHHs, CYmMmeso NIUHYMb HA 80000y
supasicents no2nadie ma oocmyn 0o ingopmayii. ¥ cnpasi Google npomu CNIL €CIIJI nocmanosus, wo Hakaz gppam-
YY3bK020 HAYIOHANLHO20 Op2aHy i3 3axucmy Oanux, saxutl eumazae 6i0 Google sudanumu nesui pesyibmamu HOUWYKY 8
ycoomy ceimi, € nedonycmumum. 3 inuozo 60ky, y cnpasi GP npomu Facebook Cyo nocmanosus, wo cmamms 15 Ju-
pexkmusu €C npo enekmpoHHy Komepyiro He 3a00ponse oepacasam-yunenam €C razysamu HAO38UYALIHO WUPOKI CYO08i
3aboponu niamgopmam, makum sk Facebook, na suoanenus mamepianis. Cyo nocmanosus, wjo yi cyoosi 3a00poHu
MOJICYNb OXONMIOBAMU WUPOKUL CheKmp Mamepianié — ne auuie donucu y Facebook, a i penocmu ma «exsieanenmmiy
donucu, i 3acmMoco8y8amumMymscst HOGCIOOHO.

Y yvomy oocnioswcenni obmedsicernna c6oboou supaxicenuss no2naoie ma 0ocmyny 0o iHgopmayii nompiono npo-
auanizysamu 8ionogioHo 0o cyoogoi npaxmuku €CIIJI 3 KOHKpemHOI0 OYIHKOI MONCIUBUX HACHIOKI6 piueHb Google
ma Facebook 6io ma €CIIJI.

Knruoei cnosa: ceobooa crosa, npasa nroounu, cnpasa Google, cnpasa Facebook, npaso €C.

Introduction

Freedom of expression, protected by Article 1o of the European Convention on Human Rights (ECHR)
and Article 11 of the Charter of Fundamental Rights (EUCFR) constitutes one of the essential foundations of a
democratic society, one of the basic conditions for its progress and for the development of everybody. This right
is a fundamental right which has been interpreted and developed in context by the case law of European Court
of Human Rights (ECtHR) for a long time. Therefore it covers political expression, including political protests
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and peaceful demonstrations. It protects popular and unpopular expressions, even shocking for others, subject to
limitations stipulated under Article 10(2).

According to ECtHR case law, any restrictions on freedom of expression must be both ‘necessary’ and
must pass a three-part test in each particular case. The second paragraph of Article 10 expressly states that any
interference in freedom of expression by public authorities must be ‘prescribed by law’. Having a legal basis for
a restriction in national law is not sufficient to meet this important condition. Any law allowing such restrictions
should have certain qualities (Akdeniz and Altiparmak, 2018, 18). ECtHR confirms that a norm cannot be regarded
‘law’ within the meaning of Article 10(2) unless it is formulated with sufficient precision to enable citizens to
regulate their own conduct.! Therefore, foreseeability and accessibility of the norm is very important for being
regarded as law and it depends to a considerable degree to the content of the norm in question, the field it is
designed to cover and to whom it is addressed.>

The notion of foreseeability applies not only to the pattern how individuals must regulate their conduct but
also to the formalities, conditions, restrictions or penalties that can be applied to such conduct if it is found to be
against national law.’ Even if the norm is considered to be law in terms of the Convention, the interference is still
has to be based on one of the legal grounds stated in Article 10/2, i.e., national security, public safety, territorial
integrity, prevention of disorder or crime, protection of health and morals, or protection of the reputation or rights
of others (principle of legitimacy). According to the case law of the ECtHR, any restriction must be ‘necessary
in a democratic society’* and State interference must respond to a ‘pressing social need’’ (principle of necessity).
Lastly, the measures applied by the State and the restrictions prescribed by law must also be ‘proportionate to the
legitimate aim pursued’ (principle of proportionality).®

All the Member States of the EU are party to the ECHR and have integrated it into their national systems.
The Convention is thus part of the internal legal system and is binding on the national courts and all public
institutions, including data protection authorities. Sometimes personal fundamental rights, such as protection of
reputation or privacy, and freedom of expression may be in conflict or seem to be restricting each other. In practice,
boundaries of personal rights will often vary from case to case, and thus will be left to the national courts of the
State parties.

Indeed, the overall scheme regulated by the Convention is that the initial and primary responsibility for
the protection of rights laid down in it lies with the contracting States. Although each individual State has a margin
of appreciation, this applies differently and the degree of discretion allowed to the states varies according to the
context. A state has considerable discretion in cases of public emergency arising under Article 15 of ECHR, or
where there is little common ground between the contracting parties, while the discretion is reduced almost to
vanishing point in certain areas, such as the protection of freedom of expression. These explanations are also
relevant for the EU Member States and the CJEU has a significant role to provide the necessary guidance to them.

The first case under scrutiny in this study is Google Inc. v. CNIL 7 which concerns the interpretation of
Regulation (EU) 2016/679 (GDPR) on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC with regard to the obligations of
search engine operators. It is about the right of individuals to request, under certain conditions, that the search
engine operator cease to include their personal information, in search results even when it is about a legally posted
content. The judgement was delivered just a few days before the judgement against Facebook and the Advocate
General of both cases is the same. In Google v. CNIL, the CJEU explicitly placed restrictions on the territorial
scope of the individual’s right to de-reference and ruled that there was no obligation under EU law for Google to
globally exercise the right to be forgotten.

! See for example, Lindon, Otchakovsky-Laurens and July v. France [BD], No. 21279/02 and 36448/02, 22 October 2007, para. 41.
% See for example, Groppera Radio AG and Others v. Switzerland, No. 28.03.1990, 28 March 1990, para.68.
? See for example, Kafkaris v. Cyprus [BD], N0.21906/04, 12 February 2008, para.140.

4 See for example, Sunday Times v. United Kingdom (No.2), Series A No. 217, 26 November 1991; Okcuoglu v. Turkey, No.
24246/94, 8 July 1999, para.50.

> See for example, Siirek v. Turkey (No.1), No. 26682/95, 8 July 1999, para.43.
® See for example, Bladet Tromso and Stensaas v. Norway [BD], N0.21980/93, 20 May 1999.

7 Case C-507/17, Google LLC v. Commission nationale de l'informatique et des libertes (CNIL), judgement of 24 September 2019,
EUR-Lex CELEX No. 62017CJ0507.
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The second case G-P v. Facebook® is about an Austrian politician who requested Facebook to remove
globally the content which she thought defamatory or harmful for her reputation. Unlike Google v. CNIL, the
CJEU neither developed questions that need to be considered nor any explicit statement as to how to strike a
balance between the right to privacy, including protection of reputation, and the freedom of expression. Instead,
the Court imposed additional obligations on certain service providers, relating to the protection of users against
offensive and defamatory content on social networks. The most striking part of the judgment is that the obligation
to delete such content can be extended to cases where the content is further shared on the social network, even
globally, and when the form is slightly modified, but the content almost remains the same.

In this study both cases will be examined from the fundamental rights perspective and the impact of the
CJEU decisions on the freedom of expression will be evaluated.

1. Relationship between the CJEU and the ECtHR

The human rights policy of the EU has influence on two main fields. First of all, it affects all community
actions and national actions/legislation which implement community law. Secondly, it affects the external relations
of the EU by addressing human rights concerns in its dealing with the states which are not yet members of the EU.
In the early years of the EU, the CJEU recognised human rights as a fundamental aspect of the community law,
but it lacked a coherent policy. Whilst the CJEU ruled that the content of human rights protection derived from the
constitutional traditions of the Member States’, and later to international agreements to which the states are party'®,
it did not refer directly to the provisions of the ECHR or the decisions of the ECtHR (Defeis, 2001: 302).

With the entry into force of the Amsterdam Treaty in 1999, the human rights standards laid down in the
ECHR were incorporated into the EU law. In this respect Article 6(2) of the Amsterdam Treaty states that “the
Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human
Rights and Fundamental Freedoms.” Thus, it became clear that the CJEU had a task to apply these human rights
standards in relation to the acts of the EU Institutions and to the actions of the Member States implementing EU
law.

The ECHR and the case law of the ECtHR have always been a source of inspiration for the CJEU ever
since it started to develop its case law on human rights protection, even before the Amsterdam Treaty and it is
mutual. In its earlier decisions, the ECtHR held that as long as the protection of fundamental rights in the EU
is presumptively equivalent to that of the ECHR, the acts of the Member States which simply implement EU
measures at the domestic level will not be reviewed by the ECtHR (Lavranos, 2008: 217). On the other hand in
Bosphorus case, the ECtHR decided that the presumption of equivalence between the EU system for the protection
of fundamental rights and the ECHR “can be rebutted if, in the circumstances of a particular case, it is considered
that the protection of Convention rights was manifestly deficient.”"!

The ECHR as an instrument of international law does not directly bind the EU, as the EU is not a party to
this Convention as itself. However, since the entry into force of the Lisbon Treaty, the structure and scope of human
rights protection on the level of the EU has dramatically changed. Especially, EU Charter of Fundamental Rights
has strengthened the relationship between the EU legal system and that of the Convention. With reformulated
Article 6 of the Lisbon Treaty, the Convention has gained binding effect within the EU legal system and accession
of the EU to the ECHR is mandated.

Article 52(3) of the Charter provides that in so far as this Charter contains rights which correspond to rights
guaranteed by the ECHR, the meaning and scope of those rights shall be the same as those laid down by the ECHR.
According to the explanations of this provision, the level of protection afforded by the Charter may never be lower
than that guaranteed by the ECHR.!> However, the EU law may provide more extensive protection. Freedom of
expression is among the corresponding rights listed in the explanations. The relevance of the explanations for the
interpretation of the Charter is underlined by the Article 6 (1) EU and Article 52(7) of the Charter. As the ECHR
is now accepted as part of the EU law, this has to cover the interpretations given by the ECtHR to these provisions
with regard to the corresponding fundamental rights, as well (Timmermans, 2014).

8 Case C-18/18, Eva Glawishnig-Piesczek v. Facebook Ireland Limited, judgement of 3 October 2019.

9 Case 29/69, Stauder v. Ulm Sozialamt, 1969 E.C.R. 419, 427 [1970] 10 C.M.L.R. 112, 1970.

10 Case 4/73, Nold, Kohlen-und BaustoffsgroBhandlund v. Commission, 1974 E.C.R 491, [1974] 2 CM.L.R. 338 [1974].
i Bosphorus Airways v. Ireland, No. 12323/1, 6 December 2012.

12 Notices from European Union Institutions and Bodies, Charter of Fundamental Rights of the European Union, OJ 2007, vol.50,
C 303, p. 33.
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Triggered by the Charter gaining binding effect, the CJEU has delivered a series of remarkable decisions
on freedom of expression'’, human dignity, social rights, sexual orientation, non-discrimination on the basis of
gender and political entitlements. Pending the conclusion of the process of EU accession to the ECHR, which
was initially ruled out by the CJEU and then made possible by the amended Article 6 of the Lisbon Treaty both
Courts have been trying to avoid conflicting decisions on the scope of fundamental rights (Cheburini, 2015: 1376).
Accession of the EU to the ECHR will definitely change the relations between the CJEU and ECtHR, the latter
officially becoming subject to the jurisdiction of the former but how it will take effect remains to be seen.

2. Regulating the Freedom of Expression and On-line/Digital Platforms

Recently, Europe has been experiencing an intense dilemma in protecting the free speech and regulating
online platforms, including privacy. On a global scale, there is a basic distinction between two models in regulation:
The first approach, currently prevailing in the US, supports the narrowest possible restrictions to the freedom of
expression of individuals and media, “justifiable only when an imminent threat of violence arising from the speech
in question can be foreseen and when there are no other reasonable means to prevent such violence” (Topidi, 2019:
3). Second approach has a tendency to penalise the speech, which might promote hatred. The European system is
oriented more towards the balancing between private and public interests while ensuring that equality and dignity
are maintained for all yet within a context where democratic principles are upheld (Tulkens, 2012 :1).1* With the
rise of populist and far-right political parties in Europe such concerns have become more pressing.

Freedom of expression is an essential principle characterising a democratic society, as the ECtHR stated in
Handyside v. the UK, “freedom of expression constitutes one of the essential foundations of such a society, one of
the basic conditions for its progress and for the development of every man”." In this respect it has three dimensions:
a speaker’s right to express himself/herself, a listener’s right to be protected from harmful expressions and a third-
party’s right not to allow harmful expressions in the public sphere (McGonagle, 2009:9). It is a fundamental right
necessary for the individual’s self-development, which is only possible when people can exchange competing
ideas and beliefs and inevitable for shaping public opinion on all types of issues occupying the public sphere.
(Barendt, 2005:13). As the ECtHR repeated in its case law several times, it is the State’s responsibility and duty to
create such an environment for participation of all those wishing to be part of the public debate.!®

The media holds significant role in furthering public debate in a democratic society. In Castells v. Spain,
the ECtHR stated that it is incumbent on the media to impart information and ideas on political questions and on
other matters of political interest!’, without suffering under the criminal law restricting the right of the public to be
informed. The value of media pluralism represents the guarantee for public debate, which involves disagreement
and confrontation (Topidi, 2019: 5).

The media serves as an important platform for public dialogue and with its role enhanced by digital
technologies; it has become essential to consider how freedom of expression may be reconciled with the regulation
of online/ditigal platforms in this area of public and private life. In one of its decisions ECtHR, recognised that “[t]
he internet has become one of the principal means for individuals to exercise their right to freedom of expression
today: it offers essential tools for participation in activities and debates relating to questions of politics or public
interest.”!8

However, it is getting increasingly unclear where the line between the legitimate defence for the freedom
of expression should be drawn as opposed to its misuse. For example, Germany has recently implemented
“Enforcement on Social Networks Act”'®, which requires social networks, such as Facebook, Twitter, Snapchat
or Youtube, to remove specific kinds of content within 24 hours or otherwise face fines that could be as high as
50.000.000 EUR. Consequently, it is important to find the right balance between competing interests in this field. It
13 See for example, Case C-112/00, Schmidberger Internationale Transporte and Planziige v. Austria [2003] ECR I-5659 (recognis-
ing the right to freedom of expression as a justification for the restriction of the freedom of movement); Case 380/05 Centro Europa

7 Srlv. Ministero delle Comunicazioni e Autorita per le Granzie nelle Comunicazioni et al, [2008] ECR 1-349 (declaring incompat-
ible with EU law a provision of the Italian media law which did not ensure pluralism in the broadcasting system).

n data protection law, we see that the US has tendency to favour national/public interests over private interests whereas the EU
favours individuals’ rights and interests.

> Handyside v. the United Kingdom, No. 5493/72, 7 December 1976, para.49.

16 Dink v, Turkey, N0.2668/07, 6102/08, 30079/08, 7072/09 and 7124/09, 14 September 2010, para.137.
Y7 Castells v. Spain, No.11798/85, 23 April 2012, para.43.

8 Ahmet Yildirim v. Turkey, No.3111/10, 18 December 2012, para.54.

1 Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen Netzwerken, publication date: 07.09.2017.
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is very clear in the outcome of Google Spain and Google Case* whereas the Court effectively read Articles 7 and
8 EUCFR into the Data Protection Directive, which had direct implications for private actors, not only for Google
but also for other search engines who have drawn up procedures for weighing up the fundamental right to privacy
(specifically right to be forgotten) themselves, so as to avoid further legal actions (Frantziou, 2019: 49).

Although traditional conceptions of constitutional theory have generally associated the application of
fundamental right with state obligations, now it is established that certain fundamental rights have horizontal
effect. The principle of horizontality or horizontal effect of fundamental rights indicates the application of these
rights to disputes between private parties, rather than to disputes between individuals and state or other public
law entities (Frantziou, 2019:1). In other words, private parties, such as business enterprises, are also responsible
to respect human rights. However, private entities should not apply censorship measures and they have no
obligation to monitor the information which they transmit or store, nor a general obligation actively to seek facts
or circumstances indicating illegal activity as is put in Art.15 of the E-commerce Directive?' of the EU.

Indeed, in his June 2006 Report to Human Rights Committee, the Special Rapporteur on Freedom of
Expression requested that States should abstain from delegating their duty to the private sector to determine content
illegality of expression. He also stated that notice and take-down measures run the risk of over-broad regulation
in this field.”> Again the E-Commerce Directive expressly prohibits Member States from imposing liability on
intermediaries where these do not have actual knowledge of the illegal activity/information and upon obtaining
that knowledge act expeditiously to remove access to the disputed content. Despite this, the on-going struggle to
reconcile data privacy concerns with protection of human rights is clearly illustrated in the following two CJEU
cases.

3. The CJEU Judgements about Personal, Material and Territorial Scope of Right to be Forgotten
and Injunction

3.1. Google v. CNIL Case®

The events leading to this case began on May 21, 2015, when the President of the Commission nationale
de I’informatique et des libertés (CNIL), the French Data Protection Authority, served a formal notice on Google
that, when grating a request from a natural person for links to web pages to be removed from the list of results
displayed following a search conducted on the basis of that person’s name, it must apply that removal to all its
search engine’s domain name extensions. Google refused to comply with that formal notice, confining itself to
removing the links in question from only the results displayed following searches conducted from the domain
names corresponding to the versions of its search engine in the Member States. CNIL also regarded as insufficient
Google’s further ‘geo-blocking’ proposal, whereby internet users would be prevented from accessing the results at
issue from an IP address deemed to be located in the State of residence of a data subject after conducting a search
on the basis of that data subject’s name, no matter which version of the search engine they used.

By an adjudication of 10 March 2016, the CNIL after finding that Google had failed to comply with that
formal notice within the prescribed time period imposed a penalty on that company of EUR 100.000. Google
appealed to the Conseil d’Etat (Council of State, France), for an annulment of CNIL’s adjudication. In the appeal
process Google argued that the right to de-referencing (recognised by the CJEU in Google Spain and Google**)*
does not necessarily require that the links at issue are to be removed, without geographical limitation, from all its
search engine’s domain names. In addition, by adopting such interpretation, the CNIL disregarded the principles of
courtesy and non-interference recognised by public international law and disproportionately infringed the freedom
of expression, information, communication and the press guaranteed, in particular, by Article 11 of the Charter.

20 Case C-131/12, Google Spain and Google v. AEPD and Mario Costeja Gonzalez, judgement of 13 May 2014, EU:C:2014:317.

2 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information soci-
ety services, in particular electronic commerce, in the Internal Market. OJ L 178, 17.7.2000.

2 Report of the Special Rapporteur on Freedom Expression, 11 May 2016, A/HRC/32/38, paras.44-48.

2 Case C-507/17, Google LLC v. Commission nationale de l'informatique et des libertes (CNIL), judgement of 24 September 2019,
EUR-Lex CELEX No. 62017CJ0507.

24 Case C-131/12, Google Spain and Google v. AEPD and Mario Costeja Gonzalez, judgement of 13 May 2014, EU:C:2014:317.

%5 There was no provision regulating specifically “right to be forgotten in the Data Protection Directive 95/46/EC. Therefore, in
Google Spain and Google Case the Court established a ‘right to be forgotten’ in that, on certain conditions, a person may have in-
ternet links de-referenced by the operator of the search engine. Now, the right to be forgotten regulated by Article 17 of the General
Data Protection Regulation (EU) No 2016/679.
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As a result, the Conseil stayed the proceedings and asked the following questions to the CJEU for a
preliminary ruling, basically, whether EU data protection law on de-referencing should be interpreted to mean that
a search engine operator is required to remove links: (1) on all versions of its search engine (worldwide) or (2) only
on the versions corresponding to all Member States (within the EU), or (3) only on the version corresponding to
the Member State of residence of the person requesting de-referencing.

In its Opinion Advocate General (AG) Szpunar stated that “if world-wide de-referencing were admitted,
the EU authorities would not be in a position to define and determine a right to receive information, still less to
strike a balance between that right and the other fundamental rights to data protection and to private life, a fortiori
because such a public interest in having access to information will necessarily vary, depending on its geographic
location, from one third State to another”’( Opinion para.60). He also added that there would be then a danger that
the EU would prevent individuals in third countries from having access to information. If an authority within the
EU could order de-referencing on a world-wide scale, an inevitable signal would be sent to third countries, which
could also order de-referencing under their own laws. Hence, there would be a “genuine risk of a race to bottom,
to the detriment of freedom of expression, on a European and world-wide scale” (Opinion para.61). Similarly,
in its Opinion in Google Spain and Google, AG Jaaskinen considered that “the fundamental right to information
merits particular protection in EU law, especially in view of the ever-growing tendency of authoritarian regimes
elsewhere to limit access to the internet or to censure content made accessible by it.” However, AG Szpunar also
stated that he could not exclude the possibility that there may be situations in which the interests of the EU requires
the application of the provisions of Directive 95/46 (Data Protection Directive)? beyond the territory of the EU,
but not in the present case.

Taking the side of Google and in parallel with the Opinion of Advocate General Szpunar, the Court held
that search engine operators are not required under EU law to remove links on all the version of its search engine.
In order to support its decision, the Court explained that the texts of the Data Protection Directive or GDPR
(General Data Protection Regulation)?” do not indicate that EU legislature has chosen to confer a scope which
would go beyond the territory of the Member States or has intended to impose on a search engine operator a de-
referencing obligation on non-EU national versions of search engines.

In its ruling the Court emphasised the main aim to provide a high level of protection of personal data
throughout the EU. Accordingly, it held that search engine operators are required to remove all the links on all the
versions in the EU regardless of where the request to de-reference originates in the EU. It also held that search
engine operators are required to supplement the de-referencing through measures that would prevent or seriously
discourage an internet user located in the EU to gain access to de-referenced links when using a search engine
version outside the EU.

From the fundamental rights perspective, the key part of the judgement is para.72 in which the Court
revealed an effort to establish the lawfulness of global de-referencing as a general principle. In this respect, the
Court held that the EU law does not currently require that the de-referencing granted concern all versions of
the search engine in question (global application), it does not prohibit it, either. Accordingly, a supervisory or
judicial authority remains competent to balance the conflicting rights of personal data protection against the right
to freedom of information under the national standards of protection of fundamental rights to order the operator of
that search engine to carry out a de-referencing concerning all versions of that search engine. In other words, the
Court leaves the door open for the possibility of global de-referencing as determined by a national data protection
authority or a national court in the EU.

3.2. Eva Glawisching-Piesczek v. Facebook Ireland Limited (G-P v. Facebook) Case %

In April 2016, a Facebook user posted on his personal page an article entitled “Greens: Minimum income
for refugees stay” from an Austrian magazine. The post generated a ‘thumbnail’ containing the title and a brief
summary of the article, as well as a photograph of Ms. Eva Glawishnig-Piesczek, who is a member of the Nationalrat
(National Council of Austria), chair of the parliamentary party ‘die Griinen’ (the Greens) and federal spokesperson
for that party. That user also published, in connection with that article, a comment about the applicant accusing her

%6 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with
regard to the precessing of personal data and on the free movement of such data. OJ L 281, 23.11.1995.

27 Regulation (EU) 2016/679 of the European Parliament and of Council of 27 April 2016 on the protection of natural persons with
regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC. OJ L 119,
4.5.2016.

28 Case C-18/18, Eva Glawishnig-Piesczek v. Facebook Ireland Limited, judgement of 3 October 2019.
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of a ‘lousy traitor of the people’, a ‘corrupt oaf” and a member of a ‘fascist party’. This post could be accessed by
any Facebook user.

In July 2016, Ms. Piesczek wrote to Facebook, asking to delete the harmful comment. As Facebook did
not comply with her request, Ms. Piesczek brought proceedings against it before the Austrian courts. The courts
of first and second instance, basing their decisions on the national law, took the view that the public comment
contained statements which were excessively harmful to the applicant’s reputation and it was not permissible to
rely on the right to freedom of expression for statements relating to politician if there was no connection with a
political debate or a debate that was in the public interest. Therefore, she obtained an order prohibiting Facebook
from publishing and/or disseminating the harmful comment and/or equivalent content.

The proceedings reached the Austrian Supreme Court, considering that the statements at issue were
intended to damage the applicant’s reputation, to insult her and to defame her, issued a preliminary ruling request
on the interpretation of Directive 2000/31/EC on Electronic Commerce (the E-Commerce Directive)? to the CJEU.

Facebook Ireland provides the services of a host provider for the purposes of Article 14 of the E- Commerce
Directive. Article 14/1 of this Directive is intended to exempt the host provider from liability where it satisfies
one of the two conditions listed in that provision, that is to say, not having the knowledge of the illegal activity or
information, or acting expeditiously to remove or to disable access to that information as soon as it becomes aware
of it.

This exemption is without prejudice to the power of national courts to require the host provider concerned
to terminate or prevent an infringement, including by removing the illegal information or by disabling access to it.
On the other hand, national courts cannot subject host providers to a general monitoring obligations or impose a
general obligation to seek facts or circumstances indicating illegal activity (Article 15/1) but such prohibition does
not concern the monitoring obligations ‘in a specific case’ (Recital 47).

In this respect, the CJEU was asked to decide whether Article 15/1 of the E-Commerce Directive precluded
national courts from requiring a host provider to remove content which is identical to content which was previously
declared illegal, and any content with an equivalent meaning and if so, whether the national court could extend the
injunction so that it had effect world-wide. In this case, AG Szpunar again gave his legal opinion* as he had done
in the Google v. CNIL Case.

As regards the ‘identical content’, AG Szpunar stated that in view of the ease with which information can
be reproduced in the internet environment, the seeking and identification of information identical to that which has
been characterised as illegal is necessary in order to ensure the effective protection of private life and personality
rights (Opinion para.64). He added that such as obligation respects internet users’ fundamental right to freedom of
expression and information guaranteed in the Article 11 of the Charter of Fundamental Rights (Opinion para.65).

According to the Court since a social network facilitates the swift flow of information stored by the
host provider between its different users, there is a genuine risk that information which was previously held to
be illegal is subsequently reproduced and shared by another user of that network (Judgement para. 36). In those
circumstances, in order to ensure that the host provider prevents any further infringement, it is legitimate for the
court to be able to require that host provider to block access to the information stored, the content of which is
‘identical’ to the content previously declared to be illegal, or to remove that information, “irrespective of who
requested the storage of that information”. In view of the identical content of the information concerned, the
injunction granted for that purpose cannot be regarded as imposing on the host provider an obligation to monitor
generally the information which it stores, or a general obligation actively to seek facts or circumstances indicating
illegal activity.

The ‘equivalent content’ is a more complicated issue than ‘identical content’. According to AG Szpunar,
the reference to information ‘having equivalent content’ is to information that scarcely diverges from the original
information or to situations in which the message remains essentially unaltered (Opinion para.67). He took the view
that unlike information identical to that characterised as illegal, information equivalent to that information cannot
be identified unless a host provider employs sophisticated solutions (Opinion para 73). Implementation of those
solutions would lead to censorship, so that freedom of expression and information might well be systematically
restricted. However, in the context of such injunction, a host provider may be ordered to seek and identify the

2 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information soci-
ety services, in particular electronic commerce, in the Internal Market. OJ L 178, 17.7.2000.

30 Opinion of Advocate General Szpunar in Case C-18/18, Eva Glawischnig-Piesczek v. Facebook Ireland Limited, delivered on 4
June 2019.
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information equivalent to that characterised as illegal “only among the information disseminated by the user that
disseminated the illegal information” not by the others (Opinion para.75).

In this respect, the CJEU stated that in using the words ‘information with an equivalent meaning’ the
referring court intends to refer to “information conveying a message the content of which remains essentially
unchanged and therefore diverges very little from the content which gave rise to the finding of illegality” (Judgement
para 39). According to the Court, “the illegality of the content of information does not in itself stem from the use of
certain terms combined in a certain way, but from the fact that the message conveyed by that content is held to be
illegal, when, as in the present case, it concerns defamatory statements made against a specific person” (Judgement
para.40). The Court added that equivalent information contains specific elements which are properly identified
in the injunction, such as the name of the person concerned by the infringement, the circumstances in which that
infringement was determined and equivalent content to that which was declared to be illegal. Differences in the
wording of that equivalent content, compared with the content which was found to be illegal, must not, in any
event, be such as to require the host provider to carry out an independent assessment of that content, since the host
provider can apply automated search tools and techniques.

The most problematic part of the judgement may be the territorial scope of the jurisdiction. Having
followed the Opinion of its AG Szpunar, the Court held that as is apparent from Article 18/1, the E-Commerce
Directive does not make any provision in that regard for any limitation, including a territorial limitation, on the
scope of the measures which Member States are entitled to adopt in accordance with the directive. Consequently,
that Court decided that E-Commerce Directive does not preclude those injunction measures from producing
effects worldwide (Judgement paras.49-50). However the Court added that in view of the global dimension of
e-commerce, the EU legislature considered it necessary to ensure that EU rules in that area are consistent with the
rules applicable at international level and it is up to Member States to ensure that the measures which they adopt
and which produce effects worldwide take due account of those rules (Judgement paras 51-52).

4. Concluding Remarks and Comments on Google and Facebook Cases

The new types of transnational media companies such as Google and Facebook are enormously powerful
actors and many parts of society today have become heavily dependent on them. They make it possible to consume
and exchange huge amounts of information and knowledge through variety of services some of which offer great
benefit and enjoyment. On the other hand, these companies collect vast amounts of data on their users that can
be used for everything from advertising and consumer control to actual surveillance (Carlsson, 2016: 190). These
companies are still growing by taking over other media companies or their businesses like You Tube, WhatsApp
and Instagram®' and they exercise their power over their users by changing algorithms, terms and guidelines
without transparency. Therefore, the CJEU’s concern about personal rights and privacy is understandable to a
certain extent.

First of all Google v. CNIL, exemplifies the strengthening of the European regulation of personal data
under the GDPR (Tambou, 2019:82). In this case, the Court clarifies the requirements under which a request for
de-referencing could be granted in cases where a link displayed on a search engine provides access to a webpage
containing special categories of personal data. Actually, the GDPR has affirmed and expanded upon this right.
Accordingly, the GDPR explicitly articulates a data subject’s rights to have the data controller to erase personal
data about him/her on several specific grounds. This would not apply, however, ‘to the extent that processing
is necessary to serve certain purposes, which include exercising the right of freedom of expression and receive
information (Taylor, 2019:197). In this respect, data subject’s rights — especially in respect of sensitive data- may
override the public interest in freedom of information as a general rule, while allowing for exemptions considering
specialties of the case and the public interest in receiving such information. While the CJEU’s decision provided
clarity on the scope of the right to be forgotten under EU law, it also leaves areas of uncertainty. This is because
the Court recognises the competence of data protection authorities to determine the conditions which will justify
de-referencing on all versions of a search engine (global application) based on national standards of the protection
of fundamental rights. Therefore, it is expected that the CJEU will continue to receive more questions about global
reach of the EU’s data protection. In fact, G-P v. Facebook which was decided by the Court just a few days after
this case provides a strong evidence for that.

G-P v. Facebook Case is more problematic and will have more serious implications on the freedom of
expression than Google v. CNIL Case. The issues that have caused the most controversy are how ‘equivalent

31 For example, Google acquired, on avarage, one company per week in 2010 and 2011 according to Evelyn M. Rusli’s article in
New York Times dated 27 October 2011.
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information/content’ is to be defined, the Court’s perceived ignorance of the technology involved in content
monitoring, and the Courts decision to open the door to injunctions relating to illegal online content issued by
Member States’ national courts having worldwide effect.

First, contrary to the Opinion of AG Szpunar, the judgement leaves the meaning of ‘equivalent information’
vague by not defining it in precise or foreseeable terms. Due to increasing pressure on technology and media
companies from regulators, there are concerns that this may cause host providers to interpret ‘equivalent content’
broadly, thereby compromising freedom of expression (Silver and Pepper, 2019).

Secondly, it leaves it to national courts to precisely define the parameters of any ‘equivalent content in the
injunction, without considering that the relevant court may not fully appreciate the limitations of the filters even
when the terms are precise. Relying on automated tools or filters alone to identify ‘equivalent content’ has been
described as “highly erroneous” and “deeply flowed” (Daskal, 2019). As the Court emphasises that “illegality
does not stem from the use of certain terms combined in a certain way” but “the message conveyed” (Judgement
para.40), human assessment will be needed to interpret the conveyed message.

Thirdly, the principle of proportionality and balancing of fundamental rights is not clearly stated, although
it may be implied in the Court’s statement of “within a framework of relevant international law”. Lastly, the Court
did not mention the period during which such an injunction would be enforceable. As the time passes the public
will probably lose interest and such injunctions may become disproportionate and have discouraging effect on
freedom of expression (Knol-Radoja, 2020: 20). These problems in the judgement may lead to over broad removal
of content, including legal content, ultimately infringing on freedom of expression.

Regarding the potential for global removal, the judgement means that a court in one Member State will
be able “to order the removal of social media posts in other countries, even if they are not considered unlawful
there”*. This would set a dangerous precedent where the courts of one country can control what internet users in
another country can see and this could be open to abuse, particularly by regimes with poor human rights records.
“Even in the present case, some of the content found to be illegal in Austria would likely have been found to be
honest comment and hence not unlawful under the UK defamation law.”**

Indeed, the limits of freedom of expression have not been discussed in either case, which I would like to
raise especially with regard to G-P v. Facebook Case. Obviously, the legitimate aim of protecting the ‘reputation
and rights of others’ is the most frequently used justification by national authorities to restrict freedom of
expression and it is often invoked by politicians and civil servants (Bychawska-Siniarska, 2017: 63). However, the
highest level of protection is granted to speech concerning politicians against a state, government and other state
institutions.* In other words, much less protection would be granted to the privacy and reputation of politicians.
In Von Hannover v. Germany, the ECtHR found that by being willing to work in the public sphere, politicians put
themselves voluntarily into spotlight and thus need to tolerate more criticism and ‘have a ticker skin’.*

In Lingen v. Austria®, the Court balanced freedom of the press against the right to reputation of high-level
public official. In this case the ECtHR set out the principles that any internal law protecting by special or higher
penalties politicians and all high-ranking officials in general against insult or defamation, in particular by the press,
would be incompatible with Article 10 of ECHR. Where such provisions exist and are invoked by politicians,
national courts must abstain from enforcing them. All these examples show us how difficult and complicated tasks
the national courts are entrusted with and we will see the reactions of ECtHR to the new developments in data
protection law in the near future.
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«CANCEL CULTURE» AND CYBER-AGGRESSION:
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Axyenmosano ysazy Ha aKmMyaibHuX NUMAHHAX OE3NeYH020 | MOAEePAHMHO20 CRIIKYBAHHA Y 2100ANbHIll iH-
dopmayiuniu mepexci «Inmepuemy. [locnioxceno smicm asuwja «cancel culturey, tioeo anmunomiyny npupoody i mep-
MiHOnoz2iuni ocobnusocmi. Poskpumo cymuicme «cancel culturey kpize npusmy npaeoeux yiHHocmeti (MoiepaHmHicms,
cnpaseoaugicms, c60600a cnoga, eymannicms mowo). Ilpoananizogano npodonemui acnekmu giomedxcysants «cancel
culturey 6i0 ¢opm ribepacpecii (mponine, xeum, KibepOynine, nepeciioy8ants, KemKonine, welmine, onetimine, ¢ueii-
MiHe, 2ocmiHe, aymune, Kipbelimune). 36epHeno yeazy Ha npobIeMHUX acCheKmax IpuouyHoi 8ionogioarbHocmi 3a de-
CMPYKMUBHY KOMYHIKAYTIO Y COYIATbHUX MePetcax, ¥ MOMY YUCHE 3a 3108HCUBAHHS N0 YAC «KAHYETIHEYY.

Knrwuoei cnosa: «cancel culturey, kanyenine, Kibepakmugenocmi, Kibepoyiine, OpUOUUHAa 8iON0BIOATbHICHb.

Apemko O.

«Cancel culture» u kubepazpecuu: npasosoil acnexkm

B cmamve axyeHmupogano 6HUMAHUEe HA AKMYAIbHbIX GONPOCAX OE30NACHO20 U MOLEPAHMHO20 00WeHUs 8
2nobanvholl ungopmayuonnou cemu «Mumepnemy. Hccnedosano cooepoicanue senenus «cancel culturey, e2o anmu-
HOMUYECKYI0 Npupoody u mepmunonocuyeckue ocobennocmu. Packpvima cywnocms «cancel culturey ckeosv npuzmy
Npasosvix yeHHocmel (MoiepaHmHoCcms, CRpagedIu8oCmy, 800004 ci06d, 2yMaHHocms u m.n.). Ilpoanaruzuposarul
npobremHvle acnekmul omepanuvenuss «cancel culturey om gpopm xubepaepecuu (mponnune, xetim, Kubepoyiiuney, npe-
Ce008aHUsL, KeMKONUHE, WeluMUne, OletumMune, Qietmune, 2ocmune, aymune, keupbetmune). Obpaweno sHUMaHue Ha
NPOOIEMHBIX ACNEKMAX 10PUOUECKOL OMBEEMCNEEHHOCU 3a OeCMPYKMUBHYIO KOMMYHUKAYUIO 8 COYUATLHBIX CEMSIX, 6
MOoM Hucie 3a 310ynompebnenue 60 GpemMs « KAHYETUHSY».

Knrwouesvie cnosa: «cancel culturey, xanyenune, KubepakxmusHocmu, KubepoOyiIuHe, opuouieckas omeem-
CMBEHHOCb.

Yaremko O.

«Cancel culture» and cyber-aggression: issues of legal assessment

The article focuses on current safe and tolerant communication issues in the global information network
«Internety. It is noted that society and Internet users are ambivalent about the phenomenon of «cancel culturey. The
content of this phenomenon and its terminological features are investigated. It is proposed to interpret «cancel culturey
as a way to bring people or groups (famous or empowered) to justice for legal, social, ethical violations by refusing to
support and (or) by public condemnation, mainly on social networks (unfollowing accounts, boycott of its projects). The
essence of «cancel culturey is revealed through the prism of legal values (tolerance, justice, freedom of speech, humanity,
etc.). Problematic aspects of distinguishing «culturey from forms of cyber aggression (trolling, hatred, cyberbullying,
harassment, catcalling, shaming, blaming, flaming, hosting, outing, queerbaiting) are analyzed. It is noted that, unlike
these forms of destructive communication on the Internet, «cell culturey is essentially a form of communication aimed
at combating aggression, the struggle for justice, and, consequently, is a positive socio-cultural phenomenon. Attention
is drawn to the problematic aspects of legal liability for destructive communication on social networks, including abuse
during «cancelling».

Keywords: cancel culture, cancelling, cyber activities, cyberbullying, legal responsibility

Formulation of the problem. In the era of social networks, blogs and YouTube channels, «cancel culture»
is becoming more widespread. The attitude to this phenomenon in society in general and among Internet users is
ambiguous. Some interpret «cancel culture» («culture of abolition», «culture of exclusion», «canceling») as the
practice of condemning or refusing to support a public figure because he, in the opinion of the public, has taken a
problematic action or expressed an offensive opinion. Others are convinced that this phenomenon poses a threat to
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society, as it is the «true activists» who suppress the free exchange of views, calling for a boycott and ostracizing'
people for statements they consider wrong and undesirable.

In recent years, a wave of «cancelling» has swept across all continents of the world. Gaining momentum,
as well as the ambiguity of its perception, encourages modern society to think about a number of theoretical and
legal issues, understanding the relationship, and sometimes competition, fundamental human rights and freedoms,
the importance of lawmaking in relations where «cancel culture» develops (or relates to it).

Analysis of recent research and publications. In modern Ukrainian jurisprudence there is no thorough
research on «cancel culture» and cyber-aggression. At the same time, some aspects of the problem we study
are found in the works of Emily A. Vogels, Monica Anderson, Margaret Porteus, Chris Baronavski, Sara Atske,
Colleen McClain, Brooke Auxier, Andrew Perrin, Meera Ramshankar [ 1], David Blixt[2], Tina Casey [3], Meredith
Clark [4], Steven Mintz [5] and others.

The purpose of the article is to explore the issues of legal assessment of the «culture of abolition» and
cyber-aggression.

Formulating the goals of the article. The main goals of this article are: 1) to study the contradictory
nature of «cancel culture» and to reveal the meaning of this phenomenon through the prism of legal values; 2) to
analyze the features of the phenomenon of «cancel culture» and point out its differences from the forms of cyber
aggression; 3) to investigate the problems of legal liability in the light of «cancel culture» and cyber-aggression.

Presentation of the main research material. Before proceeding to the issues of legal assessment of
«cancel culture», we consider it appropriate to dwell on the disclosure of the essence of this phenomenon and its
terminological features.

The online encyclopedia «Wikipediay states that cancel culture (or call-out culture) is a modern form of
ostracism where someone is thrust out of social or professional circles whether it is online, on social media, or in
person [6].

According to the Australian editors’ Macquarie Dictionary, the phrase «cancel culture» became a word of
20192 and it means a form of public condemnation, when in response to the actions of a person or brand, society
boycotts it and ousts it. professional or social circles, as if «cancels» it [7].

Merriam Webster® defines the term «cancel» as «the cessation of human support» [8]. And the online
dictionary Dictionary.com defines the term as «termination of support («cancellation») of public figures and
companies after they have done or said something that is considered outrageous or offensive» [9].

Usually, the persons, who are subjects to the act of «cancel culture», are public figures (politicians,
entrepreneurs, musicians, bloggers, writers, journalists, actors, movie stars, influencers, comedians, fashion
designers, etc.), for whom the number of their fans is archival both offline and online (electorate, customers, fans,
subscribers, readers, viewers, etc.). Although sometimes the focus may be on an individual whose actions were
recorded and found on the space of social networks.

The examples of famous people who have felt the effects of «cancel culture» are Joan Rowling, the writer
(author of a series of novels about Harry Potter) - on charges of transphobia; American singer Lana Del Rey - on
charges of anti-feminism; Jenna Marbles, a video blogger, - for using obscene language, gender stereotypes and
black faces in her old videos [10]; Scarlett Johansson, an actress and a singer, - for agreeing to play the role of a
transgender woman and others.

Well-known brands have repeatedly come under «cancelling». Especially those working in the fashion
industry like Gucci - for Balaklava, who parodied caricatures of dark times of slavery; Dolce & Gabbana - for
advertising where an Asian model eats European food with chopsticks; Marc Jacobs and Comme des Garcons - for
dreadlocks in white models; Virgil Ablo - for systematic plagiarism [11].

The consequences of «cancellation» include loss of friends and social connections, dismissal, lost business
opportunities and deprivation of platforms to spread their views, sometimes really provocative.

«Cancellationy is closely linked to the concepts of «reputation» and «employment», according to New
York Times columnist Ross Doutat. We can talk about real «cancelling» only when the audience demands the

! Ostracism means isolation or alienation. This is a term derived from ancient Greece, the Greek word dotpakiopo (ostrakism)
means expulsion by ostracism. Currently, in world politics, the term ostracism continues to be used when a member is removed
because he does not like or in the interests of others. This member is called "persona no grata".

% The Macquarie Dictionary is a dictionary in Australian English. Universities and lawyers usually consider it an authoritative
source of Australian English. Each year, editors select a short list of new words to add to the dictionary and invite the public to vote
for their favorite words. Public voting is held in January, the results of which determine the winner of the contest "People's Choice".

? Merriam Webster is an American company that publishes reference books and lexical dictionaries.
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release of a person whose behavior seemed offensive to them, and the termination of advertising contracts, refuses
to «encourage money» in its activities [ 12]. In many cases, such «requirements» of the audience can force a person
to take their words back. An example of a successful act of «cancel culture» is the «cancelling» in April 2021 of
Regina Todorenko, a Russian influencer and a TV presenter, who said in an interview with PeopleTalk that women
who are beaten by men should not talk about it publicly, but think about what their actions led to the beating by
men [13].

The influencer’s audience reacted sharply to victim blaming, from Regina Todorenko»s transfer of
responsibility for domestic violence to the victim. Glossy magazines deprived the influencer of the title of « Woman
of the Year», and the brands «PepsiCo», «Pampers» refused to cooperate with her. As a result, in a week Regina
Todorenko not only apologized, but also released a documentary on the problem of domestic violence, promising
to direct all funds from monetization to help charitable foundations. The video garnered more than 4.2 million
views on YouTube [14]. The story with Regina Todorenko is the story of Russiars first act of «cancel culturey, i.e.
a public boycott of a person (and his activities), which broadcasts offensive and discriminatory views.

«Cancel culturey» in social networks, as a complex socio-cultural phenomenon, is ambiguously perceived
by modern society. The devaluation of this culture further stratified society into its supporters and opponents,
contributed to a distorted understanding of the meaning of «cancel culture». Since the appearing, «canceling» has
been considered a force capable of prosecuting celebrities for their contradictory behavior. Moreover, with the
help of «cancel culture» users of social networks managed to start a dialogue in society about sexual violence in
the media industry, which was previously silenced, and other, no less problematic issues, which were generally
silenced. Due to the demand to «cancel» people began to express rejection of the point of view offensive to
them and, thus, to change the cultural order, to form a legal culture in the social network, making certain things
unacceptable. Previously, PR managers could keep any rumors in silence, domestic racism and sexism were
considered the norm, and marginalized groups of people could not express their opinion to the general public.
Now social networks have allowed users to speak out against influential people and «cancel culture» has made
such protests visible.

Recently, however, the term «cancelling» has become somewhat questionable. It has come to be seen as
a campaign of condemnation and harassment for beliefs or actions, even those committed in the past. We have
witnessed when in English-speaking countries, under the slogans of the ideas of «cell culture», online harassment
of historical figures for previously uttered insignificant phrases that are not popular in modern times (today to some
extent sound somewhat discriminatory), which resulted in the overthrow of their monuments, renaming of streets
and schools named after them, etc.

The devaluation of «cancel culture» is due to the distortion of its content and main purpose: not to bring
the perpetrators to justice and to cover problematic issues, but simply to speculate on scandals and spread toxicity.

In order to create a safe Internet space, users of social networks must adhere to an online culture of
communication, learn to correctly (legally) use media technology. However, according to Oksana Moroz, an expert
in the field of media communication and culturology, there is no careful culture of communication in the online
space [15]. She points to the existence of two currents of research into the causes of dysfunctional communication
(cyber-aggression): the first - justifies the introduction of aggressive forms of communication from offline reality
to online, and the second is the position that media technologies themselves provoke Internet users to abuse social
networks misuse). Thus, Oksana Moroz notes that on the one hand, in the offline reality we face certain destructive
forms of communication, including those related to the implementation of aggression. And they are quite easily
transferred from offline to online, intensifying. And this intensification of more radical forms of dysfunctional ways
of communication (cyber-aggression) is connected, first of all, with the fact that the Internet has long been a space
of anonymized communication: a person could hide behind a certain identity, where he felt safer, implementing
alternative its usual scenario activities.

On the other hand, as Oksana Moroz notes, when we talk about social media misuse, we ignore the idea
of transferring behavior from offline to online. We emphasize that in the online environment, in digital platforms
there are appropriate tools, certain functions and capabilities of platforms that make the expression of elements of
dysfunctional communication more likely. We are not talking about the fact that there are certain cultural features
that are transformed and broadcast from offline to online. And we claim that the tools of communication, tools
of mass communication, social media, blogging platforms, updating the epistolary genre, e-mail services, etc., to
some extent provoke types of dysfunctional communication (cyber-aggression) [16].
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Thus, the first direction of the study of cyber-aggression is based on the position that social practices have
an impact on the use of technology, and the second - that technologies created by humans appropriately program
social practices.

At the same time, the representatives of these two different positions distinguish approximately one «list»
of dysfunctional communication practices (cyber-aggression): trolling, hate, cyberbulling, stalking, catcalling,
shaming, blaming, flaming, ghosting, outing, queer baiting. Some of them include «cancel culture» in this list, i.e.
consider it one of the forms of cyber aggression. In our opinion, this is not true. Although learning from the media
about their alleged examples of acts of «office culture», we understand that in reality these are examples of trolling,
hate, cyberbullying or other forms of Internet aggression. And they can not be described as examples of real acts of
«cancel culture» (in the original sense). Here is one such example. In July 2020, Taylor Swift, an American singer
and a songwriter, released a new folklore album. The singer>s longplay* was generally liked by critics. He was also
praised by Pitchfork columnist Gillian Maps as she noted the good lyrics and indie sound of the release, but at the
same time called it a bit mainstream®. Maps rated the album at 8 out of 10, for which she received thousands of
messages and calls with insults, ridicule and threats. Swift fans learned the address and phone number of the critic,
posted edited personal photos, threatened to kill her and burn down the house. And although the harassment was
not shared by all fans of the singer, the journalist had to close her social networks: «Surely afraid of people on the
street and twitch during every phone call» [17].

Similar examples form a distorted understanding of «cell culture». And because of this, many people form
the perception of «cell culture» as cyber-aggression. Therefore, in order to be able to give a correct assessment
of one or another form of cyber-aggression and distinguish it from «cell culture», we will focus on revealing the
content of the most common destructive behaviors on the Internet.

Let’s start with trolling. Thus, trolling is a type of interaction in online discussions on virtual communication
resources, when interaction is aimed at provoking readers’ emotional response, emotional reaction, emotional
arguments, insults and long useless discussions, flames, injecting conflicts to achieve the goals of Internet trolling.
Internet troll violates the ethics of online interaction, established (accepted) communication practices, as well as
demonstrates aggressive behavior. Internet trolls are chosen as a potential victim of those communities and groups
that are perceived in the culture as vulnerable. Troll communication on the Internet can be compared to domestic
rudeness.

Hatterism is the implementation of negative, aggressive, discriminatory statements about a particular
person or phenomenon, which are not always accompanied by explicit motivation. Accordingly, hatred is a
statement that in some way in a light form or devalues, or in a hard form demonstrates aggression against a person
(very often are discriminatory). Shaming is an act of mortification. Blaming is the act of imposing guilt on a person
who is most likely to be supported [18].

The report of the International Labor Organization «Safe and healthy working environments free from
violence and harassment» (2020) clearly shows that cyberbullying, harassment and other forms of violence are
quite common in all spheres of human activity. For example, in Canada, about 25% of the teaching staff of four
schools reported being victims of cyberbullying: 15% of students were aggressors and 12% were colleagues.

In Brazil, a study of 269 physicians yielded the following results: 15% of them faced physical violence,
another 48% - with psychological (verbal aggression), 25% with «moral harassment». Patients were aggressors in
35.4% of cases, colleagues - in 25.3%, managers - in 21.7% [19].

In Europe as a whole, 16% of workers (more often women than men) reported bullying, including
cyberbullying (5%). About 10% of Australian workers have experienced bowling (cyberbullying) [20]. These
statistics show that workers are almost vulnerable to cyberbullying or other forms of cyber activity.

In any of the above acts of communication (except, «cancel culture») there is an element of dysfunction, an
element of aggression, an element of attack, and so on. «Cancel culturey is an alternative behavior to forms of cyber
aggression. After all, if «stacking» and «cyberbullying» are undoubtedly not the best practices of communication
with other people, then «cancelling» as a certain approach to explaining to large public figures, people with great
social and cultural weight, capital, their wrongdoing (through the demonstration of dissatisfaction, which is carried
out through the tools of the media or the Internet), is essentially a form of communication aimed at combating
aggression, the struggle for justice, and therefore is a positive phenomenon [21].

4 Longplay - a long-playing record

> Mainstream is a term that denotes the predominant direction in a certain field (scientific, cultural, media, etc.) for a certain period
of time. It is often used to denote any "official", mass trends in culture, art, media to contrast with the alternative, underground, non-
mass, elitist trends.
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Nowadays, public authorities do not pay due attention to the problem of «cancel culture» on the Internet as
well as the problems associated with it. This is evidenced, first of all, by the lack of effective legislation that would
solve the problem of legal liability of Internet users or companies that own social networks.

People who have been exposed to the acts of «cancel culture» in the Internet space often suffer from
reputational losses. In the United States and Europe, everyone has long understood the importance of reputation:
how it affects sales, recruitment and investment. For example, the UK Government’s Competition and Markets
Committee constantly refers to online reputation research. It is estimated that such damage costs businesses an
average of 47 thousand pounds [22]. Persons subjected to «cancelling» experience certain moral suffering, anxiety
for their honor and dignity. Accordingly, it is very important during «cancelling» to maintain a balance between
the means of achieving the goal of «cancelling» and personal intangible rights aimed at individualization of the
individual (the right to a name, the right to honor, dignity, business reputation, etc.). People should act within
the framework of constitutional and civil law. They should make sure that the «cancelling» methods we use
against discriminatory actions and statements do not themselves become discriminatory. In order to ensure justice,
the Internet community does not endanger the right to freedom of speech, thought, action, religion, political
preferences, etc. Also, the fear of being «cancelled», «banned» and the desire to please almost all users of social
networks will provoke the formation of «insincerity» in communication, suppress the desire for self-realization
and create «self-censorship». All this obliges the authorities to take proper care of the norms that provide for
liability for violations of personal (non-property) human rights.

As we have already mentioned, «cancellationy is closely related to property, financial losses, lost profits,
termination of contracts, loss of employment. It certainly requires the legislator to review the rules of economic
and civil liability in order to comply with their new relationships that arise in the Internet space.

Meanwhile, the effect of cyber-aggression on a person is much more serious. This is evidenced by a
study by Microsoft on the culture of communication and personal safety on the Internet, conducted in May 2019.
The survey involved 12.5 thousand people - adolescents aged 13—17 years and adults 18—74 from 25 countries,
including the United States, Canada, France, Germany, Great Britain, Poland, and Russia [23]. According to
the results of the survey, 21 types of Internet threats were identified in four categories: behavioral, reputational,
sexual threats and unwanted communications. We were interested in the fact that 45% of respondents experienced
behavioral threats on the Internet (mostly rude behavior and trolling) and 21% - reputational threats [24].

Both adult Internet users and adolescents claimed that they were most likely to encounter contempt on
the Internet on social media. After all, two thirds of respondents said that they were subjected to abuse on social
media pages, 24% - on media resources, 24% - on forums, 23% - on anonymous sites, 20% - on gaming sites [25].

Uncontrolled actions of opponents in the act of «cell culture», as well as opponents of the victim of cyber-
aggression, can lead to harm to mental or (and) physical health, to his death. Sometimes victims commit suicide.
In these circumstances, it is important for law enforcement and the court to find out: what caused the suicide? Did
the victim commit suicide because he was «cancelled» on a social network? Did «cancellation» transform into
a form of cyber-aggression, such as signs of harassment that actually led the victim to suicide? There are other
important issues for legal qualification. On the positive side, the criminal codes of modern states have special rules
on criminal liability for leading to suicide through social networks (for example, Article 120 of the Criminal Code
of Ukraine) [26].

People who are victims of all forms of violence, including harassment and intimidation, as well as
cyberbullying, have the right to justice and to bring the offender to justice. Laws on criminal liability for harassment
and bullying, especially for online harassment, are relatively new and have not yet been adopted in all countries.
For this reason, in many countries, other laws related to insults and humiliation are used to punish offenders.

In the countries with special cyberbullying laws, other online behaviors that are aimed at causing the
victim serious emotional distress are considered criminal acts. In some of these countries, victims of cyberbullying
may seek protection, obtain a ban on the persecutor’s communication with them, and temporarily or permanently
restrict the persecutor’s use of electronic devices used to carry out cyberbullying.

However, it is important to remember that punishment is not always the most effective way to correct
offenders’ behavior. We believe that the best thing is to focus on restorative justice methods: eliminating harm and
reconciling the victim with the Internet offender.

Speaking of legal liability for destructive communication on the Internet, it is important not to forget about
the liability of companies that own social networks. They are obliged to ensure the safety of their users. First of all,
take care to protect children and youth.
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It is well known that these companies (for example, Facebook / Instagram) have developed their own rules
of communication within their social platforms. Facebook has a set of Community Standards, and Instagram has a
Community Rules that they ask their users to follow. However, their security should not be limited to identifying
content or accounts that violate these rules (for example, by harassment), review appeals (for erroneous removal
of content). In our opinion, they are obliged to cooperate actively with law enforcement agencies in combating
severe forms of cyber aggression. And criminal liability of technology companies for inaction in combating cyber
aggression should be provided.

Recently, the question has arisen on the Internet: «Can technology corporations be responsible for
suppressing freedom of speech, for reputational and other losses?» And it was ripe after Trump’s accounts were
«closed» by social networks. Even if we condemn Trump’s actions, the decisions of Twitter and Facebook do raise
questions about the need to regulate social networks. This example showed that the management of technology
corporations (private companies), rather than the court, can actually take the mouthpiece from the US president [27].
This is a confirmation of the power of technology corporations - and vulnerabilities in the digital device of our
society. Freedom of speech is the most important right, which can be limited only by law, and not in accordance
with the decision of the management of social networks.

Conclusions. «Cancel culture» is a way to bring to justice for legal, social, ethical violations of a famous
or empowered person or group by refusing support and (or) public condemnation, mainly on social networks (reply
from acanthus, boycott of its projects). In practice, the devaluation of cancel culture is due to the distortion of its
content and main purpose: not to bring the perpetrators to justice and to cover problematic issues, but simply to
speculate on scandals and spread toxicity.

In contrast to such forms of destructive communication on the Internet as trolling, hate, cyberbulling,
stalking, catcalling, shaming, blaming, flaming, ghosting, outing, queer baiting — «cancel culture» is in essence a
form of communication aimed at combating aggression, the struggle for justice, and, consequently, is a positive
phenomenon.

Laws on criminal liability for cyber-aggression are relatively new and have not yet been adopted in all
countries. For this reason, many countries apply general insult and humiliation laws to punish offenders.

Technology corporations have a responsibility to ensure the safety of their users, especially children and
young people.
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Ilempo Bbaowk,
acnipaum Hayxoeo-0ocnionoeo incmumymnty

npUBamMHO20 Npasa i NIONPUEMHUYMBA IMeHi
axaoemixa D. I Bypuaxa HAIIpH

ITPABO HA OBOB’A3KOBY YACTRKY Y CITAAIIINHI:
MOPIBHAJIbHO-IIPABOBUIM ACIIEKT

€spoinmezpayiiinui 6eKmop po3sumxy Ykpainu sk oepicasu ma ii 3akOH00A6CMEA AKMYanizye HeoOXIOHiCHb
nposedents NOPIGHANILHO-NPABOBUX OOCHIONCEHb NPABOBO2O PE2YIIOBAHHS CNAOKOBUX GIOHOCUH 8 VKpaini ma 6 inuux
kpainax €sponu. Ilopso i3 npunyunom c60600u 3anosimy 3aK0H00A8CME0 nepeddaiac mexci makoi c6oboou Hacamne-
peo 0J1s1 3aXUCmy MAUHOBUX IHmMepecis UieHie cim | ma HatonudiICuux poouyie. ¥ 3akoHo0ascmei €8poneicbKux Kpaiu 0is
Yboeo icHye 08I cucmemu — pesepsy i 0008 s13xk0601 wacmku. B 00nux kpainax (Opanyis, Hlseiuyapis, Icnanis, Imanis)
3AKOHOO0ABCMBO 3AKPINIOE NOOLI CNAOKOB020 MAUHA HA 08 YACMUHU — 3ape3ep8osany (0006 s13k08Yy) i GLIbHO 6i0yy-
arcysany. Bionosiono, 3anogioau mosice wiiaxom cKaadenus 3ano6imy po3nopaoumucs Ha 6UNadoK cMepmi auuie 8ibHo
8I0uYIICYBanOI0 Yacmunoio cnaowunu. Cucmema pesepgy obmedicye c60b600dy 3anogioaua y mou cnocio, ujo y 3anosimi
8IH MOJICEe PO3NOPSOUMUCS TUE TOI0 YACTUHOIO CHAOWUHU («BIIbHA YACMKAY), AKA NEPesULyE 3ape3epeosany Os
00086 ’s13K08UX cnadkoemyis. B inwux kpainax, makux sk Himeuwuna, Ascmpis, Hioepnanou, [lonvwa, 3a neenoro kame-
20pi€io 0cib 3aKpinienHo npaso Ha 00608 s3xko8y uacmky. Toomo cnadwuna nepexooums 00 CNAOKOEMYIB, NPUHAUECHUX Y
3anogimi, npome 0cobu, AKUM HALEHCUNMb MATOMb NPABO HA 0008 SI3KOBY HACMKY, MAIOMb NPABO BUMO2U 00 YUX CNAOKO-
emyie wjooo suniamu im ixHooi 00086 s3xk0601 wacmru. [ Ykpainu ma inwux €é8poneiicoKux Kpain nocmpaosiHCbKo2o
NPOCMOpy XapaKmepHow € came cucmema o008 s13K080i YaCmKU, X04d BOHA GIOPIZHAEMbCA 810 «KIACUUHOL» MOOeli.
YV paszi nasenocmi 0606 ’s13k06Ux cnadKoeEMYis i NPUUHAMMS HUMU CRAOWUHU OCMAKHI OYOYMb CRAOKYS8AMU YaACIMUHY
CRAaok08020 MAllHa, sika 8i0nogioae po3mipy ixHboi 0006 ’s13k0601 yacmku. Biomaxk, 3anosioau i inbHUIl y GU3HAYEHHI
Koa 00 €Kmie cnadwuny i NPU3HAYeHHs: CNAOKOEMYIE V 3an06imi, npome nicjis o020 cmepmi po3noodin cnaduwjutu 6yoe
30ILICHIOBAMUCSL 3 YPAXYBAHHAM OCIO, SIKI MAIOMb NPAGO HA 0008 A3KOBY YACMKY.

Knrouosi cnoea: cnadkysanus, cnadwuna, cnaokoemeynv, 3ano8ioad, 3anosim, 0008 13Kk06a 4acmid.
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Babiuk P.

The right to a compulsory share in inheritance: comparative legal aspect

The European integration vector of Ukraine's development as a state and its legislation highlights the need for
comparative legal research on the legal regulation of inheritance relations in Ukraine and other European countries.
Along with the principle of freedom of testament, the law provides for the limits of such freedom, primarily to protect
the interests of testator’s family members and close relatives. In the legislation of European countries, there are two
systems for this - the reserve and the compulsory share. In some countries (France, Switzerland, Spain, Italy) the law
provides for the division of inherited property into two parts — reserved (mandatory) and disposable. Thus, the testator
may, by making a testament, dispose in case of death only of the disposable part of the inheritance. The reserve system
restricts the testator’s freedom in such a way that in the testament he can dispose of only that part of the inheritance
(«free share») which exceeds that reserved for the obligatory heirs. In other countries, such as Germany, Austria, the
Netherlands, and Poland, a certain category of persons is entitled to a compulsory share. That is, the inheritance passes
to the heirs appointed in the testament, but the persons to whom it belongs are entitled to a compulsory share, have the
right to demand from these heirs to pay them their compulsory share. Ukraine and other post-Soviet countries of Europe
are characterized by a system of compulsory share, although it differs from it's «classicaly model. If there are obligatory
heirs and they accept the inheritance, the latter will inherit the part of the inherited property that corresponds to the size
of their compulsory share. Although a testator is free to define the scope of inheritance and to appoint of heirs in the
testament, but after his death, the distribution of inheritance will be based on persons entitled on the obligatory share.

Keywords: succession, inheritance, heir, testator, testament, compulsory share.

I[ocTanoBka mpo6iaemu. B cydyacHHX yMOBaX pO3BHTKY NMPUBATHO-NIPABOBUX BITHOCHH OCOOIHMBOI aK-
TyaJbHOCTI HaOyBalOTh MHUTAHHS OO0 3a0e3TMeUeHHs MHUPOKOT aBTOHOMIT BOJII YYACHHKIB TaKWX BimHOCHH. Lle
MIOBHOIO MIPOIO CTOCYETBCS CIAKOBOI chepH, sika Tex MoTpedye HaJaHHS sSIKoMora O0inbimoi cBoboau 1iit 5K 3a-
MOBITa4a B MPOLECI pO3MOPSIKESHHS CBOTM MaifHOM Ha BHITaJIOK CMEPTI, TaK 1 CIIAJKOEMIIIB Y MPOLEC] 3MIHCHEHH]
HUMH TIpaBa Ha crajkyBaHHs. [llomo mepimoro, To 1e 3a0e3neuy€eThes 3a IOMOMOTO PUHITHITY CBOOOIN 3aI0Bi-
Ty, IO € OJHI€I0 i3 0a30BHX 3acaj Cy4acHOTO CIaJKOBOTO mpasa. [IpoTe sk i Oymp-sika cBoOOIA 3araioM, cBoboza
3aI0BITY Ma€ CBOI MEXi, 10 SKMX MOXHA BiIHECTH HacaMIepe] HOPMH, SIKi MalOTh 3a0€3M€UNTH IHTEPECH YJICHIB
ciM’T Ta HAHOMIDKINX POAMYIB 3aIIOBiTada NIIIXOM HAIICHHS iX IPaBOM Ha OCPXKAHHS IapaHTOBAHOI YaCTHHU
CIaJIKOBOTO MaifHa a00 Ha OTPUMAaHHS BiAMOBIIHOT TPOIIOBOI CyMH BiJl CITAJKOEMIIIB 32 3allOBITOM, HE3aJIEKHO
BiJI 3MiCTy OCTaHHBOI BOJIi 3amoBifaga. B 3akoHomaBcTBI YKpaiHu 1 HpOro repeadadeHi HOpMU MO0 MpaBa Ha
00O0B’SI3KOBY YacCTKy B CIa/IIHHI.

AHaJji3 ocTtaHHiX JocailkeHb i myomikamiii. [IpoGnemarnky, MoB’s3aHy i3 MpaBOM Ha 0OOB’SI3KOBY
YacTKy B CHNAALIMHI, HEOAHOPA30BO JOCTIPKYBaJIN yKPaiHChKI HAYKOBIli, CEpPed SKUX BapTO BHOKPEMHTH Iparli
1. B. XKuninkogoi, 0. O. 3aiku, A. M. Koanpuyk, O. €. Kyxapesa, O. I1. [Teuenoro, 3. B. Pomoscekoi, C. 5. Oyp-
cu Ta iH. [IpoTe y HayKOBHX Mpalix 3a3HAYCHUX BUINE Ta IHITNX YKPATHCHKHUX JOCIIAHUKIB MTUTaHHS 000B’I3KOBOT
YaCTKU BHCBITIIOBAIUCS NEPEBAXKHO 3 MTO3MILIIT YHHHOTO 3aKOHOIABCTBA YKpAiHU.

MeTo10 cTATTi € MOPIBHAIBHO-IIPABOBUI aHANI3 3aKOHOJABCTBA YKPAiHH Ta HIINX €BPOICHCHKUX KpaiH
y YaCTHHI PEryJIIOBaHHS IpaBa Ha 000B’SI3KOBY YaCTKY B CITa IIIUHI.

Buknan ocHOBHOro marepiany JocJigKeHHsl. B 3aKOHOMABCTBI pi3HUX KpaiH, y T. 4. €BPONCHCHKHUX,
3a0e3MeueHHs IHTepEeCiB WICHIB CiM’T Ta HAWOMMKYMX POIUYIB CHAIKOAABIIS 3AIHCHIOETHCS 33 TOTOMOTOKO JABOX
TPaBOBMX KOHCTPYKIIit. MineThcs mpo cucteMy pesepBy i cuctemy o6oB’s3KoBoi acTku [1, ¢. 582; 2, c. 227].

®dpaHniry3bpke 3akoHOIABCTBO Y ¢T. 912 DIIK [3] MiCTUTh BU3HAUCHHSI MTOHATH «00OB’SI3KOBOT CHAJKOBOT
yactkm» (la réserve héréditaire) 1 «BiIbHO-BIMUYKyBaHO1 9acTKn» (la quotité disponible). BinnosinHo, 3anoBina-
THCSI MOXe JIHIIE Apyra. BogHowac xapakTepHUM € nudepeHIiiioBaHuil miaXia 10 BU3HAYSHHS PO3MIpPY BiJIBHO-
BiJJUy’KyBaHOT YaCTKH, 3aJICKHO BiJl TOTO, SIKI KaTeropii CMaJKOEMINB 3aJTMINMINCS TICIsS CMEPTi CHaIKOAABIIA.
Po3mip Takoi 4acTKu He MOKE TICPEBHIIYBATH MOJOBHHH CIIAJIKOBOTO MaifHa, SKIIO 3aJIUIIIIACS ONHA JUTHHA, OJ-
HOI TPETHOT — AKIIO 3ATUIIHIIOCS IBOE iTEH, OAHOT YeTBEPTOT — SIKIIO 3aJTUIIMIOCS TPOE 1 OLIbIIe AiTel; BOMHOYAC
JI0 JTel y TAaKOMY pa3si HaJiexaTh YCi poaudi Mo HU3XiaHiH JiHii (cT.cT. 913, 914 DIIK), TppOX 4eTBEPTUX — AKILO
HE 3JIMIIMIOCS POAMYIB 10 HU3XIAHIN JIiHi1, aje 3aaummBes Ipyrui 3 moapyxoks (cT. 914-1 OLK). I mumme y pasi
BIJICYTHOCTI yCiX BHIIE MEPEPaxOBaHUX KaTEropiil 3amosigatucs Moxe yce MaiHo (ct. 916 OILIK).

Cxoxuit miaxig MicTUTh 3akoHOAaBcTBO LlIBelinapii, ne nmependadaeThes, Mo 0co0a, SIKy MEepeKUIn Ha-
[IaJK¥, OATEKH, QPYTHA 3 MOAPYIKS UM 3apEECTPOBAHUN TAPTHEP, MOXKE 3MIHCHUTH 3aII0BI1ATEHE PO3MOPSIIKEH-
HS I[OZI0 Ti€l YaCTHHU CBOTO MaifHa, KA MEepPEBUIIYE 000B’A3KOBY YacTKy. OCTaHHS CTaHOBHUTH JIsi OYJIb-KOTO 3
HAIIAJIKIiB — TPU YETBEPTHUX, U KOXKHOTO 3 OATHKIB Ta IPYTOro 3 MOAPYXIKS UM 3apeeCTPOBAHOTO APTHEPA — I10-
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JIOBHHY TOT0, III0 iM HaJlexkasio Ou 3a 3akoHOM. Po3nopsuTucs yciM MaifHOM MOXKe JTUIIE 0co0a, TicIIs sIKoT HeMae
JKMBHX 3a3HAYCHHX KaTeropi 000B’s13k0BUX crakoeMiliB (CT.cT. 470, 471 1K HIsetinapii [4]).

Bimnosinuo mo ct. 763 LK Icnanii [5], oco6a, y K0T HEMa€ CIaJKOEMIIIB, IO MAIOTh 3a 3aKOHOM TapaH-
TOBaHY YaCTKy y CHaJIINHI, MOJKE PO3MOPSIMKATHICS 3T1THO 13 3a[IOBITOM YCiM CBOIM MaifHOM a0b0 HOro 4acTHHOIO
Ha KOPUCTH Oy/Ib-sSKOi 0COOH, 3 MOXKITUBICTIO Horo nmpuadanHs. Ocoba, y SKoi € CIIaIKOEMIT, SIKI MalOTh 32 3aKOHOM
rapaHTOBaHy YaCTKY Y CHa IINHI, MOXKYTh TUIBKU PO3MOPSIIKATHCS CBOEIO BIACHICTIO B IOPSIIIKY 1 3 YpaXyBaHHIM
00MekeHb, BUKIIQJICHUX B po3aim 5 1miei maBu. 3rigHo 31 3mictoM cT. 806 LIK Icnanii, 3amoBifgad He MOXe po3-
MOpSAKATUCS TapaHTOBAHOIO 4acTkowo. Y cT. 814 Icnanii nepeabaueHo HacHiaKu 0OXOIy 3aIlloBiaueM OJHOIO i3
3aKOHHUX CHAJIKOEMIIIB, Ki MOKYTh TIOJISITATH B TOMY YHCII B aHYJIFOBaHHI BIAMOBIIHHUX 3aIlOBiaIbHUX PO3IIO-
PSIKEHb.

Cucrema pesepBy nependadeHa TaKoXK B iTATICEKOMY 3aKOHOAABCTBI. BinmosinHo 1o ct. 536 LK ITamii
[6], ocobamu, Ha KOPHUCTH SIKUX 3aKOH PE3EPBY€E YACTKY MaliHa UM 1HIIKX NPaB Yy CAAIIUHI, € APYTHH 3 OIPYX K,
IUTH, Ipekd. 3riguo 3i ct. 457 1K Itanii, 3amoBiganbHi po3NOPSKSHHS HE MOXKYTh 3aIlIKOJWTH IIpaBaM, sKi 3a-
KOH PE3EpPBYE 3a 3a3HAYCHUMH KaTETOPIIMH CIaIKOEMIIIB.

ToOTo nns Takux KpaiH, sk @paniis, [seitnapis, [cnanis, [Tanis, xapakrepHe CBO€EpiIHE pe3epByBaHHS
MIEBHOT YaCTHHU CIaJKOBOTO MaifHa 3a 000B’S3KOBHMH CIAJKOEMISIMU. BiAmoBimHO, cCBOOOMA pO3MOPSIKAHHS
CBOIM MaifHOM Ha BHUNAJOK CMEpTi 0OMEXEHa JINIIE TIEI0 YaCTHHOIO CIIaJIKOBOTO MaifHa, sSika IEPEBHIIYE TY, 110
HAJIC)KUTH 000B’I3KOBUM CIAIKOEMIISIM.

[To-iHtIOMy BperyinpoBaHO Iie NUTaHHSA B HiMeudwHi, sike 3aKpiIultoe TpaBo Ha OOOB’S3KOBY YACTKY
(Pflichtteil) 3a HalagKaMy CIIaJKOAABLIA, a TAKOXK OaTbKaMH 1 APYTUM 3 noApyxoks. [Ipote po3mip 060B’13K0BOT
YaCTKH € OJHAKOBHM JUIS YCiX 000B’SI3KOBUX CIAJKOEMIIIB i CTAHOBUTH TIOJIOBUHY BiJl Ti€1 YaCTKH, sIKa HajIexaa
6u 3a 3akoHoM (§ 2303 BGB [7]). BiagminHicTs nosisrae y camiil KOHCTpYKIii npaBa Ha 000B’SI3KOBY YacTKy Ta
MexaHi3Mi Horo peaizamnii. HiMerpke 3akoHOJAaBCTBO He Tiependadae pe3epByBaHHS YaCTHHHU CIIaJIKOBOTO MaifHa
3a 000B’SI3KOBUMH CIIaIKOEMIIMH — 3aII0BiIa4 MA€ MPABO POMOPSAUTHCS YCIEIO CIIAANIMHOIO MIISXOM CKIIa/ICH-
Hs 3anoBiTy. BomHowac y § 2303 BGB 3akpiruieHo 3a Hamagkamu, OaTbKaMH YW JPYTUM 3 TOAPYXOIKS, SKIIO
BOHU BIJICTOPOHEHI BiJ] CIaJKyBaHHS PO3MOPSDKCHHSM HA BHIIAJOK CMEPTi, IPAaBO BUMAraTd BiJl CHAIKOEMIIS
000B’sI3K0BY YacTKy. ToOTO HIeThCs MPO CBOEPIIHE MPABO BUMOTH, 3BEpPHEHE JI0 CIIAJIKOEMIIS 3a 3armoBiToM. Oco-
ONMBICTIO HIMEIIFKOTO TIpaBa TAKOX € Te, 0 Y HbOMY Mepen0aueH0 YMOBH, 32 SKUX CIIaJIKOAaBEIb MOXKE M030aBH-
TH 00O0B’S3KOBOi YaCTKM CBOTO HaIla/IKa, 0aThKiB 4M APYyroro 3 monpyxxs (§ 2333-2335 BGB).

B ABcTpii Tex 3aKpilieHo KOHCTPYKILIO IIpaBa Ha 000B’I3KOBY YacTKY, IKUM HaJiJIeH]1 HalllaJIK{ CTIaJKO-
JIABIIS, IPYTHH 3 TOAPY)Ks a00 3apeecTpoBanuid mapTaep (cT. 757 LIK ABctpii [8]). Po3Mmip 000B’s13k0BOT YacTKH
CTaHOBUTH IMOJIOBUHY BapTOCTI CHIAAIIMHHY, SIKYy OTpUMalId OU 1l 0COOH y pasi CragKyBaHHS 3a 3aKOHOM (CT. 759
LK Agctpii). [k i B mpaBi HimMeuunHu, iieThcs Ipo CBOEPIIHY BUMOTY OCi0, SIKi MAlOTh IIPaBO Ha 000B’SI3KOBY
YacTKy, sKa, sIK IPaBUIIo, Iepedadae BUIIATy BapTOCTI Takoi 000B’A3KOBOI YAaCTKH y IPOILOBiil Gopmi.

V 3akoHomaBcTBi Hinepnanmis nepenbaueHo, mo 000B’13K0Ba YacTKa — I1e YacTKa BapTOCTI MaiiHa crial-
KOZIaBIls, HA SIKy BU3HAYCHA B 3aKOHI 0c00a MOXKE MPETCHIyBaTH, HE3BAKAIOYHM HA JAPYBAHHS Ta 3alOBIT Criaj-
kofaBIsl. Takumu ocobamu € Hamanku criagkomaBns (ct. 4:63 LIK Hinepnanais [9]). Take mpaBo peamizyeTbes
[UISIXOM HaJIaHHSI TPOIIOBOi BUMOTH J10 criagkoeMitiB (cT. 4:80 IIK Hinepnanmuis).

VY cr. 991 IK Ionpmi [10] nepenbadeHo, Mo HAMAAKK, APYTHH 3 MOAPYHOKS Ta OaTHKH CIIaIKOIABIIA,
SIKIIIO BOHHU € HEMpane3IaTHUMU a0 SIKIIO HAIIAJI0K € HEIOBHOITHIM, OTPUMYIOTh JIBi TPETUHH BapTOCTI CIajI-
KOBOT YacTKH, sika Oyia OM HapaxoBaHa HOMY y pasi CliaJIKyBaHHS 3a 3aKOHOM, a B 1HIIIMX BHUITAJKaX — TIOJIOBUHY
BapTOCTI i€l YacTKU (3ape3epBOBaHa YacTUHA — zachowek). SIKIIo mpaBoMoyHa 0coba He OTpUMaja HaJexKHY Tif
3ape3epBOBaHy YacTHHY ab0 y (OopMi MOXXEpTBH, 3p00JIeHOI criaKoIaBiieM, abo y BUIVISAL Bikasy, abo y gopmi
CHaIIMHA, BOHA Ma€ MPaBO Ha IM030B JI0 CMAIKOEMIIIB IIOI0 BUILIATH TPOIIOBOT CYMH, IO HEOOXiTHA JUIsT TOKPHUT-
TS 3ape3epBOBaHOI YacTUHU abo0 s 11 gonoBHeHHs. Y cT. 1008 1K IMompimii nependaueHo yMOBH, 3a SKUX 3aro-
BiJlay Ma€ MPaBo y 3aIroBiTi M030aBUTH CBOIX HAIA/IKIB, HOJIOBIKa Y JPY>KUHY Ta OaTHKiB 3ape3epBOBAHOT YACTKH
(mo36aBneHHs cnaanway). [IpryrHa mo30aBieHHs CaaIMHA 0cO0H, Ka Ma€e MPaBoO Ha 3ape3epBOBaHy YaCTKY,
MMOBHHHA BUILIMBATH 13 3MicTy 3anoBiTy. LlikaBoto € HopMma cT. 1010 LK ITomnb1ui, BiAMOBiAHO A0 SIKOT 3all0Biga4 HE
MOXe M030aBHTH 0co0y MpaBa Ha 3ape3epBOBaHy YacTKY, SKIO BiH MpoOaduB 1110 0coly.

V 3aKkoHOAABCTBI NPUOANTIMCHKUX KpaiH Tex mependaueHo KOHCTPYKIiI0 000B’sI3k0BOI1 (HEBia €MHOI)
gacTku. [IpaBo Ha 000B’S3KOBY YaCTKYy MAIOTh HAIAJKH CIaIKOIABI (32 3aKOHOJABCTBOM JIMTBH — AiTH, y TOMY
YHCIi YCUHOBIIEH1), 0aThbKU, APYTHH 3 MOAPYAOKS; po3Mip 0OOB’SI3KOBOI YACTKH CTAaHOBUTH Y LIUX KpaiHaxX Io-
JIOBHHY Ti€l YaCTKH, Ky OTpUMaB OU BIJTIOBITHUIA CITAIKOEMEIb Y BUIAIKy CHAJIKyBaHHA 3a 3aKOHOM (cT. 5.20.
HK Jlutu [11], ct.cT. 104 — 106 3akony Ectonii «IIpo cnaakysauus» [12], 422-426 LK Jlarsii [13]). IIpaBo Ha
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

000B’SI3KOBY YaCTKy KOHCTPYIO€THCA SIK IIPABO BUMOTH TPOIIOBOTO XapaKTepy, sIKe Moke OyTH IiepejaHe Ta yCIai-
koBaHe (ctT. 104 3akony Ectonii «IIpo cnankyBanus», ctT. 423 LK Jlarsii). fIk i B 6ararbox iHIINX €BPONEHCHKUX
KpaiHax, 3aKpiIieHO TpaBo 3aroBigava mo30aBuTH 0co0y, sika Mae MpaBo Ha 000B’SI3KOBY YacTKY, IpaBa Ha CIIajl-
KyBaHHs 3 neBHUX migcras (ct. 108 3akony Ecronii «IIpo cnankyBanus», ctT. 427 LK JlaTsii).

CXOXUMHU MiXK cOOOFO IMiJIXOAaMHU Y PETYIIOBaHHI MTUTAHHS MO0 000B’S3KOBOI YACTKH y CHAJIIMHI Xa-
pakTepu3yeThCs 3aKOHOAABCTBO ['py3ii, BipMenii Ta AzepOaiimkany. [IpaBo Ha 000B’3KOBY YacTKy MalOTh JTiTH
CTIaJIKOJIABIISI, HOTO OAaThKU Ta JAPYTHH 3 MOIPYKAKS, X04a 0COOIMBICTIO 3aKOHOAAaBCTBA BipMeHii € Te, mo npaso
Ha 000B’SI3KOBY YacCTKy BHU3HAETHCS JIMILE 32 HETIOBHOMITHIMU JiTbMH, HEMPALE3JaTHUMH UM HEI1€31aTHUMU [i-
TBMH, OaTbKaMH, APYTUM 3 MOAPYX K. Po3Mip 000B’SI3K0OBOi YaCTKHM CTaHOBHTH ITOJOBHHY TOTO, IIO OTPHMAIH
6u 1i ocobu B pasi cagkyBaHHs 3a 3akoHOM (cT. 1371 LK I'pysii [14], ct. 1194 LIK Bipmenii [15], ct. 1193 LIK
Azepbaiimkany [16]). Takok 3aKpilUICHO MPABO CIAIKOAABIISA 3BEPHYTHUCS JI0 Cy/Iy 13 BUMOTOIO TIPO 1M030aBICHHS
CHaKoeMIS IpaBa Ha 000B’s3Kk0BY dacTKy (ct. 1381 LK I'pysii, ct. 1203 LIK Azepbaiimxany).

K MoinoBu MIiCTHTB TOBOJI OTU3BKHN BapiaHT PETYIIIOBAHHS MpaBa Ha 000B’I3KOBY YacTKy, o it BGB
[17]. OCOB’A3KOBI CHAAKOEMIII — CHAJKOEMII 32 3aKOHOM MEPLIOi YeprH, OaTbKH MOMEPIIOro, a TaKoX APYTHi
3 TMOAPYKSI, SIKIIO HAa MOMEHT BiAKPUTTS CHAAIIMHHU ITOMEPIUH MaB MO0 BiAIOBIIHOTO CIIQJAKOEMIIS IPSMIHA
000B’s130K yTpuMaHHs BianoBijHO 10 CiMEHHOTO KOJeKCy. BCTaHOBIEHO €UHUI JJIs BCiX 000B’SI3KOBUX CIIaJI-
KOEMIIIB PO3Mip 000B)>SI3KOBOT YACTKH — HE MEHIIIE TIOJIOBUHH BiJl TOTO, IO Hallexkalo O IM y pa3si CrialkyBaHHS 3a
3akoHOM (cT. 2530 UK Monnosu). Bognouac y LIK MononoBu He Oynu cipuitasTi nonoxenHss BGB nmpo no36as-
JICHHSI CITaJIKO/IaBIIeM 00O0B’SI3KOBUX CIIAJKOEMIIIB ITpaBa Ha 000B’sI3KOBY 4acTKy. [lepenbadeHo e Bijomy Hi-
MEIIBKOMY TTpaBy KOHCTPYKIIiI0 0OMEKEHHST 000B’ I3KOBOI YACTKHU y pasi, AKIIO0 HU3XIAHHUIA POUY BeJle HACTIIBKU
MapHOTpATHUH croci0 KUTTA a00 HACTIIBKU OOTSDKEHHE OOpramw, 1o HACTYITHUM HOTO NMPHUIOAHHSAM 3arpoXye
3Ha4Ha HeOesmneka (ctT. 2540 UK Monnosn).

JIoBOJII CXOXKMMH MiXK COOOIO € TIX0IN Y 3aKOHOIaBYOMY PETYIIFOBaHHI IpaBa Ha 000B’SI3KOBY YACTKY Y
Binopyci # Pociiicekiit @eneparii. Hopmu npo mpaBo Ha 000B’I3KOBY YacTKy 3aKpilieHi, BilnoBinHO, y cT. 1064
LK Pecny6niku binopycs [18] Ta ct. 1149 1K Pociiicekoi @eneparii [19]. Cy0’exTtamu mpaBa Ha 000B’SI3KOBY
YaCTKy BU3HAKOTHCS HEMOBHOMNITHI a00 HETpale31aTHi JiTH CIIaJIKOAABII, a TAKOXK HOTO Helpale31aTHi ApyKUHa
1 6aThku. OOCST 000B’I3KOBOT YaCTKH CTAHOBUTH HE MEHIIIE TIOJIOBUHH YaCTKH, SKa HaJie)kasa O KOKHOMY 3 HUX Y
pasi caaKyBaHHS 3a 3akOHOM. Takok B 000X IIMX KpaiHax nependadeHo, m1o 000B)SI3KOBa YacTKa BUILISAETHCS 3
HE3aIloBi1aHOl YaCTHHU MaliHa, a K0 HOTo HeJ0CTaTHBO, TO 3a PaxyHOK 3aIlOBiIaHOTO MaifHa.

YV unnHomy LIK Ykpainu 2003 p. (cT. 1241) koHLIENI TYabHI TiAX0IU 10 PETY/IIOBAHHS paBa Ha 000B’ I3KOBY
yacTKy He 3MmiHwtucs nopisHsHO 3 LIK YPCP 1963 p. [20]. 3mMian BUSBWINCS HacaMIiepel y BUIYYCeHHI yTpUMaH-
1iB 3 00OB’A3KOBUX cnaJkoeMIliB. KomeHTyrouu 11e HoBoBBeeHHs, 3. B. PoMoBchKka 3a3Hauna, mo 6maropoaHa
MeTa — 3a0e3MEeYUTH Henpalle3aTHUX Ta HETIOBHOMITHIX 0Ci0 OITiKO0, 3TiIHO 3 HOPMaMH PO MPaBO yTPUMAHIIIB
Ha CHaJIKyBaHHs, CIIPUYMHIIIA (PAaKTUYHO JIO TOTO, 1110 Oparyu J10 cede B ciM 10 ab0 B IHIIMI CIIOCIO JoromMaratu
qyXiil TUTHHI 91 0C001 cTapImoro Biky 0yiio HeOe3euHo, aJiKe B pa3i cMepTi CBOTO OJarofiifHIKa BOHA OTPUMY-
BaJIM MIPaBO Ha CMaJKyBaHHA Pa3oM 3 JPY>KUHOI0, OaTbKaMH, AiTbMU 4 Opatamu. [21, c. 287]. Takox y UHHHOMY
LK VYkpainu 3MeHIeHo po3mip 000B’I3KOBOI YaCTKH JI0 OJHIET APyroi, M0 BiAMOBIAA€E MiIXxoqaMm, sSKi iCHyBaIH
Ta iICHYI0Th y Oinbmocti kpaid €Bponu. Llle oqHIMM HOBOBBEIEHHAM OYJI0 MPABUIIO PO MOXKIIUBICTH 3MEHILIECHHS
00csTy 000B’SI3KOBOi YaCTKH B CYJJOBOMY HOPSIKY 3 OIVIAAY Ha OOCTaBHUHH, 1[0 MAIOTh BaXKJIUBE 3HAUYCHHSI.

Sk Oyno mokazaHO BHILE, 3aKOHOIABCTBO OKPEMHX €BPOINEHCHKUX KpaiH [uid 3a0e3ledeHHsl iHTepeciB
YICHIB CiM’1 Ta HAaHOIMKIMX POAMYIB 3aKPIILIIOE CUCTEMY pe3epBy. [IpoTe Takux kpaiH HabaraTo MeHIe, Hix
THUX, Jie 3aKpillyieHa KOHCTPYKIIisl MpaBa Ha 000B’SI3KOBY YacTKy. TUM Iaue, 1110 caMe OCTaHHS mnependavyeHa y 3a-
KOHOJIAaBCTB1 yCiX MOCTPAASTHCHKHUX KpaiH €BpoITd. 3peIToro, iCTOPUYHO MPaBo Ha 000B’SI3KOBY (3aKOHHY ) YACTKY
Oys10 OLIbLI MpUTaMaHHE JAJIS BITYM3HSIHOTO MpaBa. ToMy HEMae MiJACTaB IJIs BIAXOMY BiJ KOHCTPYKII paBa Ha
000B’S3KOBY YaCTKYy 1 i1 3aMiHU Ha CHCTEMY pe3epBy. 3p03yMiI0, O TOJOKEHHS TIPO MPABO Ha 000B’A3KOBY YaCT-
Ky MOXHa 1 MOTPiOHO YTOCKOHAIIOBATH, B3SBILY JI0 YBaTrU TOCBIJI IHITNX €BPOMEHCHKUX KpPaiH.

Hacamnepen BapTo 3a3Ha4nTH, [0 caMa KOHCTPYKIIis TpaBa Ha 000B’I3KOBY YACTKY € HEOJHAKOBOIO B Pi3-
HUX MPaBoMNopsaAKax. ToMy BaxKko morogutucs i3 mo3uuieio A. M. KoBansayk, sika nuie, mo cucTeMa BU3HAUCHHS
000B’3KOBOT YacTKH, TependadcHa, 30kpemMa, 3akoHomaBcTBoM Himewuwnm, ABcrpii, Uexii, ['perii, Yropumam,
Pocii, a Takox YkpaiHu, 3aCHOBaHa Ha TOMY, 110 OOOB’SI3KOB1 CIIaIKOEMITI MAarOTh IIPABO BUMAaraTH BiJ CIIaJKOEM-
1IiB 32 3aI0BITOM BHILJIATH BAPTOCTI YACTHHH YACTKH, sIKa Hajexaia O IM 3a CIaJKyBaHHSM 3a 3aKOHOM [22, c. 28].

Tak, y HimequnHi Ta iHIIMX 3aXiTHOEBPOMNEHCHKUX KpaiHax MpaBo HAa 0OOB’S3KOBY YAaCTKY € CBOEPITHUM
IIPaBOM BUMOTH 000B’I3KOBOTO CIIAJAKOEMIIS 10 CIIAAKOEMIIIB 32 3aII0BITOM, SIKE IIEPEBAKHO MA€E TPOIIOBHUI XapaK-
Tep. Bonnowac B YkpaiHi, 4K 1 B iHIINX MOCTPaIsSHCHKUX KpaiHax €BpOIH, NpaBo Ha 00OB’3KOBY YaCTKy Mepe.-
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Oagae Ge3rmocepeIHE CIIaKyBaHHs 000B’ I3KOBHMH CITaIKOEMIISIMHA YaCTHHH CIIaJIIINHH, SKa BIATOBIAa€ 00CsTY 1X
000B’s13k0B0OT yacTku. CriairHa pO3MOIIISETHCS MK CHAJKOEMIISIMU 3 YPaxXyBaHHSM CHAJKOEMIIIB, SIKI MatOTh
MpaBo Ha 000B’SI3KOBY YaCTKy. Sk 3a3HaYCHO B JTiTEpaTypi, 0OMEKeHHs CBOOOIH 3a1I0BITY 000B’I3KOBOKO YaCTKOIO
€ 00OMeXeHHAM BUKOHAHHSI 3aIo0BiTY, a He 00OMeXeHHsAM Horo 3micty [23, c. 405].

3 omsiy Ha BUIIEBKAa3aHe B KOHTEKCTI IMOJIOKEHD PO 3a0e3MeueHHs IHTepeciB YWICHIB ciM’T Ta HalOImx-
YUX POJUYIB MEXI 3/IiiICHEHHS MMpaBa Ha 3alOBIT MalOTh HEOJIHAKOBUHN XapaKTep il 3aJIe)KHO BiJ TOTO, sIKa 13 KOH-
CTPYKIIif — crcTeMa pe3epBy UM IIpaBa Ha 000B’ I3KOBY YaCTKY — 3aKpiIlJICHa Y 3aKOHOJIABCTBI TOI UM 1HIIOT KpaiHH.
Cucrema pe3epBy 00Mexkye cCBOOOTY 3aroBijiada y To# Crocio, 110 y 3aroBiTi BIH MOX€E PO3TIOPSIIUTHCS JIUIIE TOIO
YaCTHHOIO CHAIIUHHK («BUIbHA YaCTKay ), SKa MIEPEBUIIYE 3ape3epPBOBaHY JJIsi 000B’I3KOBHX CITaIKOEMIIIB.

Koncrpykuis npaBa Ha 000B’SI3KOBY 4acTKy Iepedauae, 110 3aroBigad y 3a0BiTi MOXKEe BUIBHO PO3MOpS-
JOKATUCS YCIM CBOTM MallHOM Ha BHIIJI0K CMEPTi, TOOTO Ha IIbOMY €Talli Il HbOTO HiSIKHX MEK HE BCTAHOBJICHO.
[Hamni B Takux kpain (Hanpukinaj, Himeuunna, ABctpis, Hizepnanau) cnaaniuHa nepexonuTs A0 CHaJAKOEMIIB 3a
3aIlOBITOM, TIPOTE 0COOH, SKI MAlOTh MIPABO Ha 0OOB’S3KOBY YacTKY, MAOTh MPAaBO BUMOTH IO IMX CIAJIKOEMIIIB
IIOJI0 BUILJIATH iM IXHBOI 000B’s13k0BOi YacTKU. Hi TEpMiHONOTIYHO, Hi 32 3MIiCTOM HiMEIIbKE 3aKOHOIABCTBO IO
CyTi HE po3nsae ocib, SKi MalTh NMPaBO HAa 0OOB’SI3KOBY YaCTKY, SIK CIIAJKOEMIIIB. BinTak, y HaBeJeHUX BUIIE
KpaiHax, Ji¢ 3aKOHOJIABCTBO 3aKPIILTIOE «KITACUYHY» KOHCTPYKIIIFO TIpaBa Ha 000B’SI3KOBY YaCTKy, TaKa KOHCTPYK-
IIist JUTS 3ar0Bia4a He CTAHOBHUTH MEXI 3/MIHCHEHHS HUM IIpaBa Ha 3allOBIT — MPU3HAYCHI HUM CIIaJIKOEMITI MTiCIIs
BIJIKPUTTS CIAANIMHU YCIAIKYIOTh BCE, IO OyJI0 BH3HAYEHO JUIS HUX Y 3aIOBITI.

B Vkpaini Ta OUIBIIOCTI MOCTPaASIHCHKUX KpaiH €BpONmM X04 1 3aKpiluleHa KOHCTPYKIliS TpaBa Ha
000B’SI3KOBY 4aCTKy, IPOTe BOHA BiAPI3HAETHCS BiJl BUILEHABEIEHOI «KJIACHYHOI» Mozeni. B Takomy pasi 3amo-
BiJlay, 5K 1 B «KJIACHYHIN» MOJIEIi, MOXKE BIJIbHO PO3IOPSHKATUCS Y 3aMOBIiTI yciM cBoiM MaiiHOM. [IpoTe y pasi
HAasIBHOCTI 000B’SI3KOBUX CITaJIKOEMIIIB 1 MPUHHATTS HUMH CIIa IIIMHA OCTaHHI OyIyTh CHa/IKyBaTH YaCTUHY CIIa]I-
KOBOTO MaifHa, sika BiJIIIOBIJIa€ PO3Mipy IXHBOI 000B’I3KOBOT YaCTKH. BilNOBiIHO, Y TAKOMY pa3i MOJKHA TOBOPUTH
PO MEBHI MEXi 3IHCHEHHS 3al0Bi1aueM MpaBa Ha PO3MOPSIKEHHsI CBOIM MalfHOM Ha BUIAJJOK CMEPTi, OCKIIbKA
BiH XO4 1 BUILHUI y BU3HAUEHHI Kojia 00’ €KTIB CHAJIIMHN 1 IPU3HAYCHHS CIIAJKOEMIIIB y 3aIllOBIiTi, MPOTE MiCIIs
Horo cMepTi po3Mnonia cnaAluHu Oyae 3M1HCHIOBATUCS 3 YpaxyBaHHSIM OCi0, SKi MarOTh MpaBo Ha 00OB’A3KOBY
gacTky. Sk BmyuHo 3a3HaunB O. €. KyxapeB, ocoba 3aKIHMKA€ThCS IO CMAJKyBaHHs 32 IPaBOM Ha 000B’SI3KOBY
YacTKy y CHAIIMHI BCyleped BOJIi 3aroBiaya, SKUi MpsiMo 94 ONOCEPEAKOBaHO M030aBHUB TaKy 0cO0y MpaBa Ha
cnaikyBaHHs [24, ¢. 389]. ToOTO HasiBHICTE 000B’I3KOBUX CHAJIKOEMIIIB i TPUHHATTS HUMH CIIaIIIMHA 03HAYATH-
Me, 110 OCTaHHA BOJIS 3aloBijaya Oy/ie BUKOHAHA HE MOBHICTIO — 0cOOM, HEe BKJIIOYEHI B 3aIlOBIT, aje HaAlIeH] 3a-
KOHOM IIPaBOM Ha 00OB’SI3KOBY YacCTKY, yCIaJAKyIOTh YAaCTHHY CITAJIKOBOTO MaliHa, sIKe 3all0BiJaIOCs CIIaAKOEMIISIM
3a 3allOBITOM.

OjHaK Bce Ie BiIKPUTE MTUTAHHS ITPO Te, SIKUM YAHOM HasBHICTH 000B’I3KOBOTO CITAIKOEMIIS 1 TPUHHATTS
HUM CHa/IIUHU IPU3BOINTH JI0 HIBEJIFOBAaHHS Y BIIMOBIIHIN YaCTHUHI BOJII 3aI10B1/1a4a, BUPAKEHIN HUM Yy 3aIlOBITI.
AJDKe OCTaHHIN SK MPABOYMH CIPSIMOBAHUN Ha HAOyTTS, 3MIHY YU NPHUITMHEHHS [TUBIIBHUX MPaB Ta 000B’sI3KIB
(ct. 202 IIK VYkpaium). [IpoTe, SKIO 3aMOBIT CKJIAIEHO «B 00Xi1» 000B’SI3KOBOTO CIIAKOEMIIS, MMICIs BIAKPUTTS
CHIIIVHH 1 ii MPUIHATTS TaKUM CIIaJKOEMIIEM OOyMOBIICHI 3aIIOBITOM ITPABOBI HACHIIKH HACTABATHMYTh JIUIIIC
y neBHiid yactuHi. ¥Y 4. 1 cT. 1241 LIK Ykpainu cka3zaHO «CNaJKyloTh, HE3aJIEXKHO Bij 3MicTy 3amoBity». 3. B. Po-
MOBCBKa 3 I[bOTO MPHUBOAY BKa3ye, mo y ct. 1241 K He 3a3Ha4ueHO, 10 3aMOBIT, Y SIKOMY HE BPaxOBaHO MPaBO
0cobu Ha 000B’SI3KOBY 4YacTKy, € HelilicHUM YacTkoBa HEHIMCHICThH 3allOBITYy HAaCTaHe JIUILE y pa3i NpUHHATTA
BiJITIOBITHOXO 0CO0OI0 ciaiMHN (000B’SI3K0BOT YacTKH). | mpu IboMy HacTae BOHA Tak OM MOBUTH aBTOMAaTHYHO,
6e3 HeoOX1AHOCTI 3BepHEHHSI 0COOH 3 BIJAIMOBIIHUM MO30BOM JI0 CYAY, OCKIIBKH 1€ IPAaBO BCTAHOBIIEHE 3aKOHOM
1 JIOMAaTKOBOTO CYJIOBOTO IMiATBEPKEHHS HE TIOTpedye [25, ¢. 136]. Cxoxy Touky 30py BucioBuB O. I1. [Teuennii
[26, c. 29]. Taka mo3uLiI0 TaKOXK CIPUKHSIA CYIOBa MIpakTukKa [27].

Hiiicao, 11K VYkpaiHu He MiCTUTh HOPMH PO Te€, IO 3aIlOBiT, CKJIAJCHUH 3 TOPYIICHHSM TIpaBa Ha
000B’SI3KOBY YacTKy, € HIKUeMHHM. Binrak, 3Bakatoun Ha monokeHHs cT.cT. 204, 215 1IK VYkpainu, BecTd MOBY
PO HIKYEMHICTh TaKOTO 3allOBiTy Y BIIMOBIMHINA YacTWHI Oyi0 OM HempaBWIbHO. TUM Tadve, MmO IMiJICTaBH Hi-
KYEeMHOCTI 3anoBity nepeadayeno y ct. 1257 LUK Ykpainu, e npo 3amoBiTH, CKJIaJieH] 3 TOpYLIEHHIM paBa Ha
000B’SI3KOBY YaCTKy, HIYOTO HE CKa3aHOo. ToMy TeOpeTUIHO MOXHA OyJI0 OM CTAaBUTH MTUTAHHS IIPO OCIOPIOBAHICTD
TaKOTO 3aIOBITY SK TAKOTO, IO cynepeunTh 3akony (ct.cT. 203, 215 1K Ykpainn). [IpoTe sk TOKTpHUHA, TaK i Cy-
JIOBA MPAKTHKA, TEK CIIPUHHSIIN TaKy KOHCTPYKILIIO.

V tux xpainax, Jie nepeadaueHo «KIacHUYHy» MOZAEINb ITpaBa Ha 000B’s13koBy uyacTKy (HiMeuunna, ABCTpis
Ta iH.), ToAiOHOT MPOOIeMH HEMa€E, OCKIIBKM TaM CIaJKOEMII 3a 3allOBITOM CHAIKYIOTh BIAMOBIIHO JIO 3MiCTy
3amOoBITY, @ 0COOH, SIKi MalOTh IPABO Ha 00OB’SI3KOBY YACTKY, MAIOTh JIO IIUX CITAIKOEMIIIB IPABO BUMOTH TPOIIO-
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

Boro xapakrtepy. Llomo momibHOCTI 3anpoBaKCHHS B YKpaiHi moAiOHOT Mojielli B JTiTepaTypi BUCJIOBJICHI Pi3Hi
nonsiu. Tak, FO. O. 3aika 3a3HaumB, 1110 MaHOBI 1HTEpECHU 00OB’SI3KOBUX CITAJIKOEMIIIB MOXKHA 3aXHCTUTH 1 HE
HaJar04¥ iM MpaBa Ha 000B’SI3KOBY YaCTKy CHAIIMHH, SKa MOXKE 3HAYHO MEPEBUIYBATH IXHI COIiaIbHI TIOTPEOH.
3a pileHHsAM Cyy 000B’SI3KOBHM CIIAJAKOEMIISIM MOXKE HAaJJaBaTHCS aTiMEHTYBaHH 32 PaXyHOK CIIaJIKOBOTO MaifHa
Ha 3aca/iaX, BU3HAUEHUX CIMEHHUM 3aKoHOAaBcTBOM [28, c. 225]. BogHouac O. €. KyxapeB BUCIOBHBCS MPOTH
MoAiOHOT MOCTAHOBKU MUTAHHS, OCKUIBKH Y TUX 3apyODKHHX KpaiHaX, J¢ MoAiOHa cucTema Mpaloe, HIeThes
PO CHagKyBaHHS MaifHa BHCOKOI I[IHHOCTI, & TAKOXK BKJIIOUCHHS JI0 CKJIaJy CIIAIIIMHN TPOMIOBUX KOIITIB, PO3-
MilIeHUX Ha OaHKIBCHKUX paxyHKax [24, c. 400—401]. BpaxxaemMo ocTaHHIN apryMeHT HE HAaJTO MEPEKOHIUBUM,
OCKIJIBKH, TO-TIepIIIe, 3apa3 i B YKpaiHi HepiiKo JI0 CIaIIMHU HAJICKUTh MalHO BHCOKOI IIHHOCTI Ta KOINTH Ha
0aHKIBCHKUX paxyHKax. SIKIIO CaAiHy CTAHOBUTh MaiHO HEBUCOKOT BAPTOCTI, TO YCIaJKyBaHHS 000B’I3KOBHM
CTIaIKOEMIIEM YaCTKH B TAKOMY MaifHi HaBPSII UM CHIPUATHME 3a0e3MeUeHHIO HOTO MAafHOBHX 1HTEPECIB.

Orxe, nonoxenHs LK Vkpainu mono npasa Ha 060B’SI3KOBY YacTKy B CHIAJAIIUHI TOLUIEHO pedopMyBa-
TH. B3sBIIM 10 yBaru qOCBif peryIoBaHHS IIOTO MUTAHHS B IHIINX €BPOIEHCHKUX KpaiHaX, MOKHA OKPECIUTH
JIBa ANBTEPHATHBHI HAIIPSIMH TAKOTo peOopMyBaHHSI:

1) 30epekeHHs HassBHOT MOJIEdI 1 11 y/IOCKOHAJICHHS;

2) 3aMiHa MOJIEN1 Ha «KJIACHYHY».

[lepmmii BapiaHT BUIAETHCSA OLIBIN MPOCTUM MIOAO HOTO peaizallii i BiH 3a0e31eYuTh CIIOPIMHEHICTD Y
PeryoBaHHiI paBa Ha 000B’A3KOBY YACTKY B YKpAiHi 3 iHIIMMH TIOCTPAASHCHKHME KpaiHamu. 1Ioro mepeBaroio
€ Te, IO I 000B’SI3KOBOTO CIAJKOEMIIS BiH TMPOCTIIIMNA MO0 peaji3allii, OCKUIbKHY Nepeadadae Oe3mocepeaHe
oJlepKaHHS HUM YaCTHHU CIaJIKOBOTO MaiiHa, 10 BiIOBiJa€ po3Mipy 000B’13KOBOI YaCTKH. 3 IHIIOTO OOKY, TaKUK
BapiaHT y TIEeBHIM YaCTHHI HIBEIIIOE BOJIIO 3aII0Bia4a, BUPAKEHY B 3aIIOBITI.

[lomo mpyroro BapiaHTa, TO BiH OiJBII paJUKaIbLHUN, OCKUIBKY Mepeadadae BiAXi Bijl YCTAICHOI s
BITYM3HSHOTO 3aKOHOJIABCTBA MOJIEINI MpaBa Ha 000B’sI3KOBY YacTKy. [lepeBaroro Takoro BapiaHTa € OUIbIII TOBHE
BpaxyBaHHS OCTaHHBOI BOJIi 3allOBijlaya, Ky BiH BUCJIOBUB Y 3amoBiTi. Came 1eil BapiaHT OiIbLl MpUTaMaHHHA
OararboM KpaiHam 3axigHoi €BpoIr, Xoua BiH TaKOXK Nepe0aueHuid y JesIKUX OCTPaIsTHChKUX KpaiHax. BomHo-
yac, 111 MOJEb BUAACTHCA OiMBII CKIAAHOIO 3 TIO3MUILIi il IpakTHUHOT peaisallii B ykpainchkux peanisx. Ii sampo-
B DKCHHS 03HAYaTHME, 1[0 00OB’SI3KOBHH CTIaAKOEMeENb OyJie 3MYyIICHNH 3BEPTATHCS 10 CTIAAKOEMIIS (CIIaIKOEM-
1iB) 3a 3allOBITOM i3 BiJIIOBiJHOIO IPOLIOBOIO BUMOIOIO, 110 B 0araTb0X BUMAJKaxX mependadaruMe HeoOXiTHICTh
3BEPHEHHS 13 ITO30BOM JI0 CYIy. AJDKE HEe KOKEH CHaIKOEMEITh 3a 3all0BITOM, KU YCIIaJKyBaB HEPyXOME MaiHO,
Oyze TOTOBUI1 o/lpa3y CIUIATUTH BiJIOBIIHY I'POLIOBY CyMy Ha BUMOTY 00OB’SI3KOBOTO CIAIKOEMIIS.

BpaxoByroun BHIIleHaBeIeHE, BCE-TaKH OiIbIN MEPCIICKTUBHUM € TIEPIIHiA BapiaHT peopMyBaHHS MTpaBa
Ha 000B’SI3KOBY YacTKy, KU mepeadadae ynockoHaneHHs il HasgBHOT Mojeni. Sk Oyino moka3aHo BHUIIE, B OKpe-
MHUX KpaiHax 3aKpillJIeHI HOPMHU CIIPSMOBaHI Ha 3aXUCT IHTEPECIB CIAKOEMIIS 3a 3aIOBITOM Y pasi, SKIo HoMy
OyJ10 3aMoBiIaHO KOHKPETHE MaiHO 31 CKJIaJy CHAaAUIMHUA — B TAKOMY BHIAJKY 000B’SI3KOBOMY CIHAJKOEMLIIO BH-
JUISETHCS MAfHO 3 HE3alOB1TaHOT YaCTUHHM CITA IIMHY 1 JIWIIE B pa3i HEJOCTATHLOTO 00CATY OCTaHHBOI — 13 3a-
MOBi1aHOT YacTHHHU. Y BITUM3HAHIN JiTeparypi 3. B. PoMoBchKOIO Takuii miaxig OyB CIPUMHATUN KPUTUYHO [25,
c. 134-135]. Bomnouac, O. €. Kyxapes 3anpornonysas niepeadauntu y ct. 1241 11K Vipainu nojgokeHHs Tpo Te,
110 000B’SI3K0BA YaCcTKa Y CIIAAIIMHI BUAIAETHCS 13 HE3aIIOB11aHOTO MaifHa, 1 JIUIIIe SKII0 OCTAaHHbOT HEIOCTAaTHRO
— TO 13 3aroBiIaHOTo MaiiHa [24, c. 401].

OcTaHHs TOYKa 30py BUAAETHCS HaM MPaBUIbHOI0. BoHa 6inbLioio Miporo 3abe3nedye peaizalito OCTaH-
HBOI BOJII 3aIlOBifada y TOMY BHIIaKY, KOJIH 3allOBIT CKJIAAEHO JIMIIIE MO0 YACTHHHU CIIaAKOBOTO MaifHa. SIKIo B
il cutyarii MaifHa, 110 HE OXOIICHE 3all0BITOM, JOCTATHBO ISl IOKPUTTS 000B’I3KOBOT YaCTKH, CTABUTH TTHTaH-
HS TIPO BUIICHHS 000B’I3KOBOT YaCTKH 3 MaifHa, SIKUM 3aIlOBi1a4 PO3MOPSANBCS y 3aIlOBITi, HEPABUIILHO. AJIXKe
icHye (pakTHYHA 1 IOPUIWYHA MOXJIMBICTH 3a0e3MeYeHHs 00O0B’S3KOBOMY CIIaJKOEMINIO TepeadaueHoi 3aKOHOM
000B’3KOBOT YaCTKH, BOJJHOUAC PEaTi3yIOThCS POMOPSHKCHHS 3ar0Biada, BUKIaICH] Y 3aI0BiTI.

BinnosinHo 1o 3akoHogaBcTBa Ykpainu (cT.cT. 1241, 1276 LIK Vkpainu), npaBo Ha 000B’SI3KOBY YacTKY
Ma€ 0COOMCTHI XapaKTep i He MOXE IMEePEXOIUTH JIO 1HIIUX OCI0 B MOPSIKY CIIaJKyBaHHS YH IepeJaBaTUCs B iH-
mwuii crioci6. Taka mo3utlis BigoOpaxeHa sk y HayKoBii JiTeparypi [24, c. 389; 26, c. 29], Tak 1 B Cy[OBiii mpaKTHIIi
[29]. BomHouac, sk Oysio TIOKa3aHO BHIIE, Y 3aKOHOJABCTBI 1HIMX €BPOINCHCHKUX KpaiH MpaBo Ha 00OB’SI3KOBY
yacTKy € oboporo3narHuM (Himeuuuna, Ecronis, JlaTBis, MonnoBa).

BupineHHs muTaHHA PO Te, UM Ma€ caMe MPaBo Ha 000B’I3KOBY YaCTKY OyTH 000pPOTO3IaTHUM, 3HAYHOIO
MIpOIO 3aJICKUTh BiJl pO3YMiHHS (PYyHKIIOHATHHOTO MPU3HAYCHHS [FOTO MpaBa B YMOBaX KOHKPETHOI IPaBOBOi
cucTteMu. Y BITUYU3HSAHIN NOKTpHHI [22, c. 15; 26, c. 28; 28, ¢. 225] 1 cynoBiii npakTuii [29] mpaBo Ha 000B’I3KOBY
YacTKy 31e01IBIIOT0 TPAKTYEThCS SIK IHCTPYMEHT 3aXHCTy MAaHOBUX 1HTEPECIB CIIaJKOEMIIIB MIEPIIOT YePTH, sIKi €
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Babtok IM.
MpaBo Ha 060B’'A3KOBY YaCTKy y CNaALMHI: NOPIBHANbHO-NPaBOBMIA acnekT

HaANOIIBIII COIIABHO ypa3IUBUMH (HETIpale3IaTHi, MaJIOiTHI, HSTOBHOJITHI) 1 IKUX CITaJIKOaBellb 3a KUTTS OyB
3000B’s13aHMI yTpUMYBaTH. BapTo HaromocuTH Ha TOMY, IO HE y BCIX PO3IIIHYTUX BHIE KpaiHaX 3aKOHOIAB-
CTBO MICTHTb CaMe TaKWH MiJXiJl — Y ASIKHX IMPABOBUX CUCTEMaX MPaBoO Ha 00OB’I3KOBY YACTKY MAIOTh HAIIA/IKH,
0aTbku, ApyTUil 3 MOAPY K, He3aJIeKHO BiJl TOr0, Mpalle3laTHi BOHU YM MOBHOMITHI. OCTaHHs MO3ULIs Mepe-
Oavae 1e OibIe 0OMEKeHHS CBOOOIH 3aIOBITY, OCKIIEKH KOJIO 000B’SI3KOBHX CIIaIKOEMIIIB CTAE POSIITUPIOETHCS.
BiamosigHo, BBaXaeMo 3a JIOMIIbHE 30€pEKESHHS TOTO BapiaHTa 3aKOHO/IaBYOTO BU3HAUCHHS Cy0’ €KTiB IIpaBa Ha
000B’SI3KOBY YaCTKYy, 10 JIi€ 3apa3 B YKpaiHi. 3a TAKOro MiIX01y paBo Ha 000B’SI3KOBY YaCTKy CIIPSMOBaHE Ha 3a-
XHCT MaHOBHX 1HTEPECIB 3a3/1aJIer1/Ib BU3HAYCHUX COLIaIbHO YPa3IUBUX KaTeropiit 0cid, a ToMy HaileHHs HOro
03HAKOI 00OPOTO3ATHOCTI OyN0 O HENPaBUIIBHUM.

3aKOHOIABCTBO YKpaiHU mependadae MOXKIIMBICTh 3MEHIIEHHS CyIOM PO3Mipy OOOB’SI3KOBOT YacTKH 3
ypaxyBaHHSM BiJJHOCHH MiX CITaJIKOEMIISIMH 1 CTIAJIKOJIABIIEM, & TAKOXK 1HITHUX OOCTAaBHH, SIKI MalOTh BKJIMBE 3HA-
yeHHs (a63. 2 4. 1 c1. 1241 K Ykpainu). Bognouac, sk HaronocuB Bepxosuuit Cyn, mo36aBineHHst ocoOu mpasa
Ha 000B)s13K0BY YacTKy cyaoM LK Ykpainu He nepenbauae, xoua ocoda, sika Ma€ MpaBo Ha 00OB)S3KOBY YacTKY,
Moxke OyTH yCyHEHa BiJl paBa Ha CIaJIKyBaHHA BiAnoBigHo Ao crarTi 1224 LK Ykpainu [30].

Sk Oymo moKa3aHo BUIE, B 0araThoX €BPONEHCHKUX KpaiHax 3aKOHOAABCTBO JOIYCKA€ MOXIIUBICTD ITO-
30aBIIEHHS 3aMoBigadeM 000B’ I3KOBOTO CHaAKOEMIIS 000B’s13k0BOi yacTku (Himeuunna, ABcrpis, [lonsima, Ecto-
His, JlaTBist). Y 1ux kpaiHax MoJI0XKEHHS PO MPaBo 3aroBijada mo30aBuTH 0co0y, sika Mae MpaBo Ha 000B’I3KOBY
YacTKy, i€l 4acTKMU 3aKpilUieHi MopsA] i3 HOpMaMM IpO BHU3HAHHS CIAJKOEMIS HETiTHHUM, 1 MiACTaBU B 000X
[UX BUTQJKax JOBOdi cxoxi. [Ipote, sk Oyno ckazaHO BHUIIE, y HA3BaHUX KpaiHax 0coOH, sIKi MarOTh NPaBO Ha
000B’SI3KOBY YacTKy, HE € CIAJIKOEMISIMU — 3a3HAYCHE TPABO HAJAE TM MOMIIUBICTD 3BEPHYTHCS i3 BUMOTOIO JI0
CTAJIKOEMIIIB, SIKi PUIHSIIN CIIAAIIUHY, PO BUILIATY 000B’I3KOBOT YacTKH. BiaNoBiHO, 3aKpiluieHI OKpeMi HOp-
MH, 10 HAJAI0Th 3aM0BiAa4eBl IpaBo 030aBUTH TaKy 0co0y mpaBa Ha 000B’A3KOBY 4acTKy. Ha BiqMmiHy Bij 1boTO,
sk OyJI0 3a3HaueHO BHIIE, B YKpaiHi Ta 0araThboX iHIIMX MOCTPAISHCHKUX KpaiHaX MpaBo Ha 00OB’S3KOBY YaCTKy
nependavae CragKyBaHHsI 0CO0aMHU, sIKi MArOTh 1€ TIPaBO, — 000B’ I3KOBHMH CIIaIKOEMIIMH — YaCTHHU CIAIINHH,
sIKa BIJMTOBIIa€ po3Mipy 000B’3K0BOI YacTKH. BinTak, Ha 000B’I3KOBUX CIAIKOEMITIB ITOIIUPIOIOTHCS TTOJIOKSHHS
ct. 1224 11K Vkpainu npo yCyHEeHHs BiJl IpaBa Ha CHaJKyBaHHA, 1110 MPsIMO HepeadayeHo 4. 6 1iei crarti. 3 omis-
Iy Ha IIe He JOIIHHO 3apOoBaKyBaTH B 3aKOHOAABCTBO YKpAIHH MOJOKESHHS IIPO IPaBO 3aI0Bigada mo30aBUTH
000B’SI3KOBOTO CHAIKOEMIIS HOT0O YaCTKH.

BucnoBku. IIpoBeneHe NOPIBHSUIBHO-TIPABOBE JIOCIIPKEHHS MPABOBOTO PETYIIOBAHHS 3a0e3ICUCHHS
MalHOBUX IHTEPECIB WIEHIB CiM’T CIIaIKOAABIS 1 HANOIMKINX POJUUIB JIA€ 3MOTY AIMTH BUCHOBKY PO HEIOILITb-
HICTh 3aKpITUICHHS B 3aKOHOJIABCTBI YKpaiHW CHCTEMH Pe3epBY TaK caMo, SIK 1 IEPEeXOy 10 «KIACHIHOI» MOJEIi
mpaBa Ha 000B’SI3KOBY YacCTKY, IO Mepeadavyae HaaiIeHHs 0ci0, AKi MaloTh MPaBo Ha 000B’I3KOBY YacCTKY, IPaBOM
TPOIIOBOT BUMOTH JIO CITAIKOEMITIB 32 3aIIOBITOM, SIKi IPUHHSIIN CIIQIIHHY. BijIbIIl MepCIIeKTHBHUM HAIPSMOM pe-
(bopMyBaHHS CIIaJIKOBOTO 3aKOHO/IABCTBA Y I1ill YaCTHHI € YIOCKOHAJICHHS MOJENi MpaBa Ha 000B’I3KOBY YacCTKY.
3 MeToro 3a0e3TCUCHHS IHTEPECIB CIIAJKOEMIIS, SKOMY OYyJIO 3all0BiJIaHO KOHKPETHE MaliHO 31 CKJIay CTIajIIuHH,
JOUiIBHO niependayuntu y cT. 1242 1K Ykpainu HopMmy, 1110 B TAKOMY BUIIJIKy 000B’I3KOBOMY CIIaIKOEMIIIO BH/Ii-
JSE€THCSI MAHO 3 HE3aIlOBiaHO1 YaCTHHY CIAIINHM, a SKIIO HETOCTAaTHRO OCTAHHBOI, — 13 3aII0BiaHOI YaCTHHH.

B Oararpox kpaiHax €Bponu mpaBo Ha 0OOB’S3KOBY YacTKy € 00oporto3gaTHuM. [Ipore, BpaxoByroun
(dyHKIIOHAIbHE IPU3HAYCHHS MTPaBa Ha 000B’I3KOBY YacTKY 3a 3aKOHOJABCTBOM YKpAiHH, IO MOJISTAE B 3aXHCTI
MaifHOBHUX 1HTEpPECiB CIaJKOEMIIIB MEPIIOT YePTH, SIKi € HAWOUIbII COLiaIbHO YPa3IMBUMU (HeMNpale3aaTHi, Majio-
JITHI, HETIOBHOJITHI) 1 SKHX CIAJKOJABEIh 32 )KHUTTSA 3000B’s13aHUI OYB yTpUMYBATH, HAIUJICHHS HOrO O3HAKOIO
000pOTO3/1aTHOCTI € HEAOITLHUM.

OCKIJIbKH 3a CBOIM cTaTtycoM ocobw, mependadeHi ct. 1242 1K Ykpainu, € criagkoeMIsiMi, Ha HAX T10-
HIUPIOIOTECS monoxkeHHs cT. 1224 LK Vkpainu npo ycyHeHHS Bif IpaBa Ha CHaJKyBaHHs. BinTak, HEHONIEHO
3aIpOBaKyBaTH B 3aKOHOJABCTBO YKPaiHM MOJNOXKCHHS PO MPABO 3aII0Bigada M030aBUTH 00OB’SI3KOBOTO CIIAM-
KOEMIIS IOTO YaCTKH, IO MPOCTEKYETHCS B 0aratdoX €BPOIEHCHKIX KpaiHaXx.
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OCOBJMBOCTI IPABOBOI'O PET'YJIOBAHHS CIMEMHUX
BIZTHOCHUH KOJAU®IKOBAHUMU IPABOBUMU AKTAMMU B YKPATHI
TA JJEP)KABAX 3AXIJTHOI TA IEHTPAJIBHOI €BPOIIUA

Hocnidoceno ocobnugocmi npasosoco pezynio8anHa CiMeliHux 8iOHOCUH KOOUGDIKOBAHUMU NPABOSUMU AKMA-
Mmu 8 Yxpaini ma depoicasax 3axionoi u Llenmpanvnoi €sponu. 3okpema, susnaueno, wo npusamue npaso Oibuocmi
Oeporcas 3axionoi ma L{enmpansvroi €eponu, 6 momy uucni @panyysvkoi pecnyoriku, ®PH, Yecwvkoi pecnybnixu, Yzop-
wunu, Pymynii, Jlamsiticokoi pecnyonixu, I py3ii, npedcmasneno koougixosanumu npagosumu akmamy — YusitbHUMU
KoOexcamu, Ha 8iominy 6i0 Pecnybnixku Ilonvwa, Pecnybniku Cepbis, Pecnyoniku Monoosa, Pecnybaiku Binopyce ma
Pociticoroi @edepayii, 6 axux cimelni 8iIOHOCUHU 8DPE2YTbOBYIOMbCA NEPEBANCHO CIMEUHUMU KOOeKCAMU, OONYCKAIYU
cybcudiapHe pe2ynt08anHs OKpeMux 8iOHOCUH YUBLTbHUMU KoOekcamu. Lle 3ymoeneHo 8iOMiHHICMIO Y pO3YMIHHI Cimeli-
HUX BIOHOCUH. Y NEPULOMY 8UNAOKY BOHU PO3YMIIOMbCA AK YUBLIbHI, A CIMAmyc NOOPY*CHCA, bambKie ma dimetl He 8Upi3-
HAEMbCA 8I0 NPABOBO2O CMANYCY 0COOU, OONYCKAIOYU WupuLe 3aCMOoCy8aHH OUCNO3UMUBHO20 MEMOOY NPABO8020 pe-
2YNI08AHHS, NepedyCiM WUPUWIULL BUOID 00208IPHO20 PEHCUMY NOOPYHCIHCA, 8 OPY2OMY BUNAOKY K CIMelHi — 38axcarouu
Ha 06 €KmueHy GIOMIHHICIb CIMEUHUX 8IOHOCUH 8I0 YUBITLHUX, CNPAMOBAHICIY Oill YUACHUKIE CiMeliHUX I0HOCUH Ha-
camneped Ha peanizayilo He MAUHOBUX, d 0COOUCTUX HEMAUHOBUX NPAB MA 0008 [3Ki8, NOXIOHUL XapaKmep MAUHOBUX
BIOHOCUH, OiNbWL WUPOKe Y 36 A3KY I3 HeOOXIOHICIO 3axucmy iHmepecie cim’i, MmamepuHcmea ma OUMUHCMEa 3acmo-
CYBAHHA IMNEPAMUBHO20 MeMOOY NPABOBO20 pe2ynto8anHs. Y depacasax neputoi epynu Llusinonuii kooexc € 0CHO8HUM
0oicepenom CimeliHo2o npasa, a 8 0epicasax Opy2oi — cnocmepieacmovcs 0yanism y nPasosomy pe2yito8anHi: mi cimelni
BIOHOCUHU, AKI NOMPEOYIOMb 0CODIUBO20 0EPHCABHO20 3AXUCHLY, 8PECYNbOBYIOMbCA CIMElHUMU KOOeKcamu abo cneyi-
ANbHUMU 3AKOHAMU, AKI Nepedbauaioms oomedxcere 3aCMoCy8ants 0xcepe, AKI MICmAmMb cOYianbHO-NPABOsi NPUNUCH i,
5K NPasuio, y mux cgepax, sKi He 8pe2yibo8ani CimetHumMu Kooekcamu (3aKonamu) i 0e 00NnyCKaemuvcst OUCNOUMUBHE
Ppezyniosantsa (8 MaxKux UNAOKAX 3a 8iOCYMHOCMI 8IONOBIOHO20 00208IPHO20 pe2Yit08AHHS 3ACMOCO8YIOMbCA HOPMU
Lusinvroeo kooekcy).

Kniouoei cnosa: doicepeno cimetinozo npasa, Kooughikoeanuii npasosuil akm, YuGLIbHUlLl KOOeKC, npagose pe-
2YNI0BAHHS, CIMEUHT BIOHOCUHU.

B nayunou cmamve uccnedyiomcs ocobenHocmu npagoeoco pezyruposaHus Npasoso20 Pecyiupo8anus
CeMEUHbIX OMHOUEHUTI KOOUDUYUPOBAHHBIMU NPABOLIMU akmamu 6 Ykpaune u 2ocyoapcmeax 3anaonoti u Llenmpans-
not Eeponvi. B uacmuocmu, onpedeneno, umo wacmuoe npago OoivuiuHcmea 2ocyoapcemes 3anaonou u Llenmpanvhoti
Esponvi npedcmagneno koouguyuposanHbiMu npasosulMu aKmamu — pa)coanckumu KoOekcamu, 8 omiudue om 2o-
cyoapeme Bocmounoii Esponst u omoenvhbix cocydapeme Llenmpanvroii Egponsi, 6 KOmopbix cemetiHble OMHOUEeHUs.
PeyIUPYIOmcs npeumMyujeCmeeHHo CEMeUHbIMU KOOeKCamu, 00NYCKasi cyocuouapHoe pe2yiuposanus OmoeibHblX OMHO-
WEHUTL 2PAadNCOAHCKUMU KOOEKCAMU. YKa3annoe 00CcmosmenbCcmeo 8bl36aH0 paziuyuem 6 HOHUMAHUU CeMeliHblX OmHoule-
HULL: 8 NEPBOM Clyude OHU ROHUMAIOMCS KAK 2PAdCOAHCKUe, COCMOsIHILE CYNPY208, pooumernell u Oemell He OMaAuaemcs
Om npasogozo cmamyca auyd, 0onycKkas bonee WUpoxoe npumeHerue OUCHOZUMUBHO20 MEemood NPA8o6o20 pecyiu-
posanusi, npesicoe 6ce2o Oonee WUPOKUL 8b100p 002080PHO20 PENCUMA CYRPY208; 0 BMOPOM Cyude KAK cemelinble —
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VUUmvleas o0beKmusHoe Omauyue CeMetinblX OMHOWEHUT OM 2PANCOAHCKUX, HANPABLEHHOCMb 0eUCMEUll Y4ACMHUKOS
CeMEUHbIX OMHOWEHUTL 8 NEPBYIO 04epedb HA Peau3ayuu He UMYUWEeCMBEHHbIX, d TUYHbIX HeUMYUWeCMEEHHbIX NPAs U
06513aHHOCMEl, NPOU3BOOHDII XAPAKMED UMYUECEEHHBIX OMHOWEHUL, Dolee WUPOKoe 8 C6:3U ¢ HeOOXOOUMOCHIbIO
3aWuUmsl UHMEPeCco8 ceMbll, MAMEPUHCMEA U OENICMEA NPUMEHEHUE UMNEPAMUBHO20 MEMO0d NPABOBO20 PE2YIUpOsa-
Hus.

Kniouegvie cnoea: ucmounux cemeiinozo npasd, KoOOUGUYUPOBAHHIIL NPABOBOL AKM, 2PANCOAHCKUTI KOOEKC,
npaeoeoe pe2yruposatie, cemetinbvle OMmHOUIeHUS.

Vatras V., Kostyashkin 1.

Features of legal regulation of family relations by codified legal acts in Ukraine and Western and Central
European states

The scientific article examines the features of legal regulation of legal regulation of family relations by codified
legal acts in Ukraine and Western and Central Europe. In particular, it is determined that the private law of most
Western and Central European countries, including the French Republic, Germany, the Czech Republic, Hungary,
Romania, the Republic of Latvia, and in particular Georgia, is represented by codified legal acts - civil codes, in contrast
to the Republic of Poland , The Republic of Serbia, the Republic of Moldova, the Republic of Belarus and the Russian
Federation, in which family relations are regulated mainly by family codes, allowing for subsidiary regulation of certain
relations by civil codes. This circumstance is caused by differences in the understanding of family relations: in the first
case they are understood as civil, and the status of spouses, parents and children does not differ from the legal status of
the person, allowing wider application of the dispositive method of legal regulation, in the second case as family - given
the objective difference between family and civil relations, the focus of family relations primarily on the implementation
of not property but personal non-property rights and responsibilities, the derivative nature of property relations, more
broad in connection with the need to protect the interests of the family, motherhood and childhood, the application of the
imperative method of legal regulation. In the countries of the first group the Civil Code is the main source of family law,
and in the second - there is a dualism in legal regulation: those family relationships that require special state protection
are regulated by family codes or special laws that provide limited use of sources containing social law regulations and,
as a rule, in those areas that are not regulated by family codes (laws) and where dispositive regulation is allowed (in
such cases, in the absence of appropriate contractual regulation, the provisions of the Civil Code apply).

Keywords: source of family law, codified legal act, civil code; legal regulation, family relationships.

IMocTanoBka mpodaemu. Baxkiuee Miciie y OUTBIIOCTI IPUBATHOIIPABOBUX CHCTEM CBITY BiIBOTUTHCS
MPaBOBOMY PETYJIIOBAHHIO CIMEHHUX BiTHOCHH, y T. 4. B TAKUX KJIACHYHUX POMaHO-TEPMAHCHKUX MPABOBUX CHUC-
TeMax, siki copMyBaiCs B YKpaiHi SK JeprkaBi, 10 3HAXOMUTHCS B Iporieci inTerpanii B €C, tak 1 y @paniii Ta
HimeuuuHi sk fepxaBax, Mo yxe Tpuanuil yac € uaeHamu €C. [Iparaenns Ykpainu go ajganranii ii cimeitHoro
3aKOHO/IaBCTBA JI0 3aKoHOAaBcTBa €C CBITYHTH MPO HEOOXITHICTH JOCITIIKCHHS CIMEHHOTO 3aKOHO/IaBCTBA Kila-
CHYHHUX TPEJCTaBHUKIB €BPOINEHCHKOTO MPOCTOPY, O SIKMX HAJISKaTh BHIIEBKa3aHi Jep)KaBH, IO AacTh 3MOTY
PO3BHBATHCS TIPOIIeCy 30MIKEHHS 13 CyJacHOI0 €BPOICHCHKOI0 CHCTEMOIO TPaBa IUIIXOM IIOCTYIIOBOTO IIpHBeE-
JICHHS 3aKOHOZIaBCTBA YKpaiHM Y BIJNOBIAHICTH 10 3akoHoAaBcTBa €C, T00TO 10 acquis Communautaire [1]. Lle
HE O3Ha4Yae, Mo YKpaiHa MOBHOIO MIpOI0 Ma€ KalbKYIIIOBaTH CIMEHHE 3aKOHOIaBCTBO €BPONCHCHKHUX JepikaB. Mu
MOBUHHI MOCTYIIOBO Ta BUBAKEHO HAOIMKATH 3aKOHOJIABCTBO YKpPATHU JIO0 Cy4acHOI CHCTEMH €BPOIEHCHKOTO Mpa-
Ba, YIOCKOHATIOBATH HOTO BIIIOBITHO 10 HOpM Ta cTaHmapTiB €C. HabnmxkyBaT MOTPIOHO SIK 3@ 3MICTOM, TaK
1 3a popmoro. Y 3B’A3Ky 3 IIUM JTOCIIPKEHHS IMBIIBHUX Ta CIMEHHHMX KOAEKCIB AaCTh 3MOTY JIMTH BiANOBITHUX
BHCHOBKIB III0JI0 ONTHMAJIEHOI (JOPMH IIpaBa y BUIIC3a3HAYCHUX ITPABOBUX CHCTEMAX Ta MOKIMBOI (hOpMH TIpaBa
B YChOMY €BPOINEHUCHKOMY IIPOCTOP.

AHaJi3 ocTaHHIX Jocaimkensb i myoaikanii. Ha sxanb, muTaHHS 0COOMUBOCTEH TIPABOBOTO PETYIIOBAH-
HS ciMeIHUX BITHOCHH KOAU(iKOBAHMMH IMPAaBOBUMH aKTaMU B YKpaiHi Ta JepkaBax 3axigHoi i LleHTpanbHOi
€Bpory Xo04 1 OyJI0 IEBHAM YHHOM BHPIIIICHO HA PiBHI HAYKOBHX JOCIIHKCHb TAKUX HAYKOBIIB, 5K 1. B. Amormiid,
B. A. Barpac, A. C. Josrepr, [. B. Kuninkosa, B. B. 3anecbkuii, M. M. Mapuenko, T. A. Mepkynosa, O. B. He-
KpacoBa, 3. B. PomoBceka, B. A. CaBenbeB, ofiHaK y 3a3HAUCHUX HAYKOBUX PO3POOKaxX HEIOCTATHHO PO3KPHUTO IIE
MUTAHHS, 110 3yMOBIIIOE aKTyaJIbHICTh MPOBEICHOTO JIOCiPKEHHS.

MeTo cTaTTi € BU3HAUCHHS Ha TIICTaBi JOKTPHUHAIBHUX JDKEPEN Ta YHHHOTO ITUBLIBHOTO U CIMEHHOTO
3aKOHO/IaBCTBA OCOOJIMBOCTEH MPAaBOBOTO PETYIIIOBAHHS CIMEHHMX BiTHOCHH KOAM(IKOBAaHMMHU NIPABOBUMH aKTa-
MU B YKpaiHi Ta nepxapax 3axinHoi i LleHTpansHoi €Bpory.

BuxkJian ocHoBHOro marepiany nocainkenns. l{ogo npaBosoi npuponu CimeitHoro kogekcy (Hamam —
CK) Ykpainu sk Jpkepena CIMEHHOTO MpaBa, TO BiH € OCHOBHUM JDKEPETIOM CIMEHHOTO MpaBa, BUIUM 33 HbOTO
B iepapxii Jukepen ciMeifHoro mpasa € TUTbKH KoHCTUTyIist YkpaiHy, a TakoX akTH MIXHApOJHOTO Ipasa, sKi B
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VYkpaini BU3HaHi K 000B’s3KO0BI (B T. 4. MpaBoBi akTu €C, BU3HaH1 YKpaiHO K 000B’S3KOB1 Y 3B)SI3KY IPUHHST-
TssM Yroau mipo acorianito), skum CK Ykpainu mae BiAMOBiaTy; iHII 3aKOHU (K0 HUMH HE BHOCATHCS 3MIHU
1o camoro CK Ykpaian) MaroTh mianopsakoBanuii xapakrep mono CK Ykpainu, Te caMme cToCcy€eThes MiJ3aKOHHUX
HOpPMAaTUBHUX MIPABOBUX aKTiB, a 1HIII JKepesa CIMEHHOro MpaBa € JOTIOMDKHUMH 1 3aCTOCOBYIOThCS a00 Ay 1H-
JIMBIyaIbHOTO MTPaBOBOTO PETYIIOBaHHs, a00 B cynoBiii mpakruili. Ocobmuictio CK Ykpainu € Te, mo came BiH
BH3HAYa€e CUCTEMY JDKEpEI CIMEHHOro mpaBa Ta Miclie KOXHOTO i3 [DKepes y MeXaHi3Mi [IPaBOBOTO PEryIIOBaHHS
[2,c. 19].

He3sBaxkatoun Ha icHyBaHHS B IIPaBOBOMY IoJIi YKpaiHu okpeMoi koaugikamii ciMeifHOro 3aKoHOIaBCTBa,
Husinpauid Komeke (Hamam mo Tekery — 1K) VkpaiHu € moBHOLIHHUM JDKEPeIoM CIMEHHOTO MpaBa Ta 3aCTOCO-
BY€TBCS 10 CIMEMHHUX BIIHOCHH Ha 3acafax cybcupaiapHocti. Ha cyOcuaiaphicts 3actocyBanus LUK Ykpainu y
ciMEHHX BiTHOCHHAX BKa3ye OLIBIIICTH JOCTIMHUKIB [3,c. 19;4,c. 38; 5, c. 25; 6, ¢.43; 7, c. 46]. 3a FOpUANIHOIO
MPUPOAOI0 KOAEKC HAJICKHUTh J0 TaKUX JIKEpen IMpaBa K HOPMAaTUBHO-IPAaBOBHUH akT abo 3akoH [8]. Biamosin-
HO 110 4. 2 cT. 4 IIK VkpaiHu 0CHOBHUM aKkTOM IUBIIBHOTO 3akoHONaBcTBa Ykpainu € [IK Ykpainu. Brnache, BiH
CTaHOBHTH KONU(IKOBAHUI 3aKOH, 3aBISKU SKOMY JOCSTAE€ThCS 3arajibHa BIIOPSAKOBAHICTH YCHOTO IMBITBHOTO
3aKOHOJIAaBCTBA, 3a0€3MeUy€EThCS €HICTh PETYIATUBHUX 3acan y cdepi ioro aii [9]. Ha namry mymky, LK Ykpaiau
SIK KOJICKC IPHBATHOTO TIpaBa, 10 PEryIoe yci MPUBATHI BiTHOCUHH B YKpaiHi, IIUTKOM JIOTIYHO € JOJATKOBUM
JOKEpEIIoM CIMEMHOTO TpaBa y THX BUITaKaX, KOJIHU BIICYTHS JOLITBHICTh IIPABOBOTO PETYIIOBAHHS BIJIHOCHH MiX
uyneHamu cim’i. Hanpuknan, CK Ykpainu, Bu3Hauao4u crenugiky Takoro 0coOIMBOTo MPaBOYMHY SK HUTIOOHHIMA
JIOTOBIp, HE PETYIIIOE 3aralibHi, IIMBLIICTHYHI», 3acajli IOTOBIPHOTO MpaBa, SK-0T: MOHATTS JI0OTOBOPY, HOTro TpH-
poxy, 3arajbHi IpaBUia YKIAJICHHS, 3MIHH, PO3ipBaHHS Ta MPHUIIMHEHHS TOTOBOPY, BU3HAHHS HOTO HEMIHCHUM.
Sxuit ceHc po3poOIATH 3aralibHy TEOPil0 CIMEHHOTO JOTOBIPHOTO TpaBa, IO BXE e(EKTUBHO BIPOBAIKCHA Ha
PIBHI IIMBUTLHOTO 3aKOHOJIABCTBA, SIKIIO iIHCTUTYT JIOTOBOPY MOXKHA 3aCTOCYBATH JUTSL PETYIIOBAHHS CIMEHHHX BiJl-
HOCWH, 3 YpaxyBaHHsIM iXHbO1 crieniudiky. [[iTkoM BUMpaBIaHO € MO3HUITiS 3aKOHOAABIISA MIONO 3aKPIIICHHS Y
4. 1 ct. 9 LIK Ykpainu npaBoBOi HOPMH, 3T1IHO 3 KOO MOJIOXKEHHS 1[boro Kosekcy 3aCTOCOBYIOTBCS 10 BPETYIIIO-
BaHHS BiJIHOCHH, SIKi BHHUKAIOTh y c(hepax BUKOPUCTAHHS IPUPOTHUX PECYPCIB Ta OXOPOHHU JIOBKIJIIS, & TAKOXK JI0
TPYIOBUX Ta CIMEHHUX BiTHOCHH, SIKIIIO BOHU HE BPET'YJIbOBaHI IHITUMH aKTaMU 3aKOHOIABCTBA.

CK VYkpaiHu TakoX MICTHTh TIPaBOBY HOPMY, IO Mependavae 3acTOCYBaHHS JI0 PETYIIOBAHHS CIMEHHUX
BimHOCHH [[K Ykpainu, BiIMOBIIHO /10 SKO1, SIKIIO 0COOKMCTI HEMaHOBI Ta MAHOBI BIJIHOCUHU MiX ITOAPYIKSIM,
OarbkaMu Ta IIThbMU, IHITUMH WICHAMH CiM’T Ta poIMYaMHy HEe BperyliboBaHi MM KojekcoM, BOHH PeTyIIOIOThCS
BignoBinHuMHu HOopMamu LIK Vkpainu, Ko ue He cymepeduTtsb cyTi ciMeiHux BigHocuH (cT. 8 CK Ykpainm).
Hapasi 3actocoByrots Hopmu [IK Ykpaiau 10 perymtoBaHHs CIMEHHHMX BiTHOCHH: B acTieKTi BU3HAYCHHS MOHSITH
CiMEWHOT TPaBO3/IaTHOCTI Ta CIMEMHOI JII€3]aTHOCTI, BCTAHOBJICHHS OIIKK Ta MMKIYBaHHS HaJ[ MAJOJITHIMHU Ta
HeNoBHOIITHIMU JiThMH [ 10, ¢. 14], 0OUnCIIEHHS CTPOKIB MMO30BHOI JABHOCTI Y CIMEHHHUX CITOpaXx, PO3MOPsIKEeH-
HSl MaifHOM, 110 OyJ10 00’€KTOM IpaBa CIUIFHOI CyMICHOT BJIaCHOCTI CHIBBIACHUKAMH IIIiCIIsl pO3ipBaHHS HUTIO0Y,
IpaBa MOAPYKKS, XTO CTAB HETpaIre3JaTHUM Y 3B 53Ky 3 MPOTUIPABHOIO MTOBEMIHKOIO JIPYTOTO 3 MOAPYXIKS, Ha
YTpUMaHHs HE3aJIeKHO BiJl MpaBa Ha BIALIKOAYBaHHA 30UTKIB, MiJCTaB HEAIMCHOCTI HUTIOOHOTO IOTOBOPY, PO3-
TIOPS/PKEHHSI TOXOJIOM BiJl MaifHa HEMIOBHOIIITHROI TUTHHH, IT1JICTAB BCTAHOBJICHHS OITIKY Ta MIKJIyBaHHS HaJI JTU-
THUHOIO, 3MICTY IIpaB Ta 00OB’S3KiB OIiKyHa, MiKJIyBaJbHHKA, MiJCTAaB 3BUILHEHHS OMiKYHA, MIKJIyBaJIbHUKA Bij
CBOIX 000B’s13KiB [0, . 43], 0cOONMMBOCTEH MOMAHHS 3as8BU MPO PEECTPAIIiIO NITI00Y 0c00010, siKa yepe3 (Gi3udHi
Ba/IM HE MOXKE MIAMUCATH 11 BIACHOPYYHO, BU3HAYEHHSI IIOHSTH CILIFHOI CYMICHOT BIIACHOCTI, MOy, HAOyBaJIbHOT
JTaBHOCTI, crioco0iB 3axucty [4, c. 38; 5, c. 25; 11, c. 46].

Taxum urHOM, 0coOnuBicTiO ITK Vipainu sik mkepena ciMeHOTO mpasa € Te, o Iie € cyOcumaiapae (10-
JIaTKOBE) JpKepeno ciMeiiHoro npaa nopsa i3 CK Ykpainu, sike 3aCTOCOBY€ETHCS Y pasi BiICYTHOCTI BiMOBIIHUX
MIPaBOBUX HOPM Y creniagbHoMy KoaudikoBanomy 3akoHi (CK Ykpainn) 3a yMmoBH, 110 Lie He Oyne cynepeuuTu
CyTi ciMelHUX BitHOCHH. KpuTepii BiINOBITHOCTI «CYTHOCTI CIMEHHUX BiIHOCHH)» BU3HAUCHI y 3arajbHIi 4acTHHI
CK VYkpainu (ct. 1-3, 7-11 Konexkcy), B ropuauuHiit Hayui [12; 13; 14; 15] Ta mpakTHii 3acTOCyBaHHS CIMEHHOTO
3akoHonmaBcTBa [16; 17; 18]. Ha nymky O. B. HekpacoBoi, B ciMeliHOMY TipaBi iCHYIOTh J1Bi ()OpMH CYOCHITIapHOTO
3aCTOCYBaHHS HOPM IMBUIBHOTO 3aKOHOAABCTBA JI0 CIMEMHUX BIAHOCHH: a) yMOBHE CyOcHiapHE 3aCTOCYBaHHS,
nependadene ct. 8 CK Vkpainu 6e3 BU3Haue€HHS KOHKPETHUX KaTeropii CiMeiHMX BiTHOCHH, Ha SIKI MOXYTh I10-
muproBatucsa Hopmu LIK Ykpainu; 6) npsme cyOcuaiaphe 3actocyBanHs, 3akpimieHe B CK Ykpainu, mono pery-
moBaHHS HopMamu 1K VkpaiHn KOHKpEeTHHUX BHJIIB CIMEHHHX BiJJHOCHH, HAIIPUKJIIA OO0 OOYUCIICHHS CTPOKIB,
BcraHoBleHux B CK Ykpainu ( ct. 12 CK Ykpainu), 3acTocyBaHHs CTPOKIB 11030BHOT AaBHOCTI (cT. 20, cT. 72 CK
VYkpainn), 30iHCHEHHS MpaBa CIUILHOI CYMICHOT BIAaCHOCTI micis po3ipBanHs mutro0y ( ct. 68 CK Vkpainn) [19,
c. 7-8]. Braxkaemo 3a JoLiIbHE TAaKOK BECTH MOBY Ipo 3MimaHy (GopMy cyOCHIiapHOTO 3aCTOCYBaHHS, B SKiil y
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

MpOoIIeCi BUPIIIEHHS MTUTAHHS PO MOXJIMBICTD BUKOpUcTaHHS HOpM LK Ykpainu BuHHKaTHMe HEOOXiqHICTP 3a-
CTOCOBYBAaTH KOro i B TOMY BUIAJKY, KOJIHU 1Lie npsiMo nependaueno Hopmamu CK Vikpainu, i y pasi BiACyTHOCTI
TaKoi BKa3iBKH B 3aKoHi. Hampukiay, y pa3i BUpIIEHHS MATAHHS PO CTPOKH IUTFOOHOTO JOTOBOPY YU OKPEMHUX
HOro ymoB, MOTPiOHO 3aCTOCOBYBATH 3araiibHi nonoxenHs LK Ykpainu npo cTpoku (TepMiHM), BU3HAUEH] Y TJI.
18, a Takok TIOJIOKEHHS IIPO MOHATTS Ta YMOBH JIOTOBOPY, iepeadadeni . 5253 LK Ykpaiunum [2, c. 19].

[Momo koaudikoBaHUX aKTiB K JPKEpes ciMelHoro mpasa kpaiH 3axinHoi Ta LlenTpansHoi €Bporu, TO
3a3HaYMMO, 110 € JICP’KABH SIK 13 MOJICILIIO, OAIOHO YKPATHCHKIH, KOJM CIMEHHI BiIHOCHHU BPETYJILOBYIOTHCS
CIMEHHUM KOJEKCOM 1 CyOCHIiapHO — LIMBUJIBHUM, @ TAKOX JI€P>KaBH, B SKUX OCHOBHHM JIXKEPEIOM CiIMEHHOTO
MpaBa € caMe MUBUIBHUN KOJIeKC. JleprkaBu MepInoi MoJielli — MepeBakHO JCPKABH 13 COMIaTICTHYHIM MHHYINM
(30kpema, cimeiiHi kogekcu, npuitHaTi B Pecy6uiui binopycs, Peciy6uini [Tonbma, Pecry6mini XopBarist To1wo).

Tak, y PecniyOninii Biopych OCHOBHUM JIKEpEJIOM CIMEHHOTO TIpaBa € CreliadbHui KOOU(IKOBaHUHA aKT
— Konexc Pecniyoniku binopych npo noito6 ta cim’to, mo OyB npuiiHatuil 9 nmunas 1999 p., axuii 3amiHuB aHa-
JIOTIYHHUN TOKYMEHT, ikl 1isiB 3 1969 p. Kogeke ckimanaerses 3 7 po3mainiB («3araibHi mosoxeHHs», «1mooy,
«Cim’s1», «OXopoHa JUTUHCTBA», «AKTH IIUBUIBHOTO CTaHy», «3aCTOCYBaHHA 3akoHOAaBcTBa Pecmy6miku bino-
Pych Tpo IUTF0O Ta CiM 10 JI0 IHO3EMHUX TPOMaJISH Ta 0Ci0 0e3 TPOMaISTHCTBA, 3aCTOCYBaHHSI 3aKOHOIaBCTBA TIPO
uUT00 Ta CiM 10 1HO3EeMHHUX JiepKaB Ta MDKHAPOIHUX JIOTOBOPIBY, «3aKIII0UHI MONOKEHH»), 25 maB Ta 241 crar-
Ti. [Topsan i3 Konexcom PecryGumiku binmopycs mpo nmmo6 Ta ciM’1o mependadaeThesi 3acTOCYBaHHS 1HIIMX aKTiB
3aKOHO/IaBCTBA (3aKOHIB Ta IMiJI3aKOHHUX HOPMAaTUBHO-IIPABOBUX aKTiB), a CyOCHAIapHO — HOPM LIUBLIBHOTO, JKUT-
JIOBOTO Ta 1HIIIOTO 3aKOHOJIABCTBA, a MO0 BITHOCHH MI>XHAPOTHOTO CIMEHHOTO TIpaBa — MOJIOKEHHSI CIMEHHOTO 3a-
KOHOJIABCTBA IHIINX JEPKaB, SKIIO BOHO HE MPOTUPIUUTH MoJmkeHHIM Konekcey, a00 monokeHHsS MKHAPOIHOTO
norosopy. Konekc PecrryOuiku bisopych mpo 1muiro6 Ta ¢iM’1o IoIycKae YKIaJAeHHs MUTF0OHOTO 10ToBOpY (CT. 13),
JIOTOBOPY PO YMOBH BUXOBaHHS Ta yTpUMaHHA JiTel (cT. 171) Ta qoroBopy narpoHaTHOTo BUXOBaHHS (CT. 175),
OJTHAK TXHi ITOJIOKCHHS HE TTIOBUHHI CYTIEPEYNTH 3aKOHOIAaBCTBY Tpo N0 Ta cim’10. B ctT. 4 Komekcy Bu3HaueHo,
IO PEeNiriiiHi HOpMH MOXKYTh MaTH IOPUIMYHE 3HAYCHHA U1 CIMEHHHMX BITHOCHH Yy TNEpioa OO0 CTBOpEHHs abo
JI0 BIJIHOBJICHHSI OpTaHiB PeeCTpallii akTiB MUBUIBHOTO cTaHy. Takum unHOM, Kogeke PecnyOmiku binmopyck mpo
uT00 Ta CiM 10 € OCHOBHHUM JKEPEIOM CIMEIHOTO paBa, a IHIUMHU JKepeIaMy CIMEHHOTo Mpasa € JKepena, sSKi
MICTSTh JIep’KaBHO-TIPABOBI MIPUITUCH; 1HIII JpKepelia CiIMEHHOTo mpaBa (KpiM JOTOBOPIB) HE MalOTh IOPUINIHOTO
3HaueHHs [20].

VY Pecny6urini MosioBa 0CHOBHUM JixKepesioM ciMeiiHoro npaBa € CK PeciryOniku MonnoBa, mpuidHATHIA
26 sxoBTHA 2000 p., sixuit 3aminue Kogekce mpo nutod Ta cim’to 1969 p., BiH ckiagaeThes 13 7 po3ainis («3araibHi
nonoxkeHHs», «111r00», «[IpaBoBi BiTHOCHHN Mik OaThKaMH Ta JITbMW», « AIMEHTHI 000B’SI3KH WICHIB CiM '1»,
«3axuCT Ta BUXOBAHHS JITEH, SKi 3aJIMIITIIIACS 0€3 MIKITyBaHHS 0aThKiBy», «Pernmamenrartisi CiMeMHHUX BITHOCHH 3a
YYacTIO IHO3EMHHX IPOMaJISH Ta 0¢i0 0e3 rpoMaiTHCTBAY, «3aKIIOUHI Ta TIepeXiaHi MoJoKeHHs»), 20 T1aB Ta 167
crareil. CK Pecny6niku Monnosa, sk i1 CK PecnyOniku bijopych € 0OCHOBHUM JDKEpeIoM CIMEHHOro IpaBa, 10
BH3HAYA€ I1HIIUMHU JDKEpENIaMU JIUIIIE 1HII HOPMATHBHO-TIPABOBI aKTH, MiIKHAPOHI IOTOBOPH, a TAKOX IUBIJILHE
3aKOHO/ABCTBO (cyOcumiapHo) [21].

Cimetini BigHOocuHU B PecnyOmini [Tombma perymototses KomekcoM mpo ciM’1o Ta oMKy, SKui OyB TIpH-
HHATHI 25 motoro 1964 p. it HaOyB unHHOCTI 3 1 ciuns 1965 p. Leit Kogeke cknanaerbes 3 Tpbox KHUT (1 —
o0, 2 — poavHa (BiTHOCHHU MiX OaThbkaMU Ta JIThMH), 3 — OIliKa 1 MiKITyBaHHA) 1 MicTuTh 184 crarTi [22; 23, c.
78]. Konexc mpo cim’to Ta oniky PecryOmniku [Tonpia 3acHOBaHU Ha MPUHLKII JOTPUMAHHS IHTEPECiB TUTHHH,
IO TIPOSIBIISIETHCS. Y TOMY, IO CyA HE MOXE BHHECTH PILICHHS IPO PO3IyUYCHHS, SKIIO IIe TMEePEIIKopKae oary
JIMTUHY, a 0aThKIBChKa BiaJia 3iHCHIOEThCS Ha Onaro autunu. Y 1998 p. y 3B’s13Ky 3 parudikaliiero KOHKOpAaTy 3
BarukaHom BBelleHO JBa PiBHOIIPABHUX CIIOCOOH YKIIQJICHHS IILTIO0Y: Yepe3 OpraHu peecTparlii akTiB IUBITHBHOTO
CTaHy 1 4epe3 YKJIaJIeHHS pelliriifHoro nuiody — UM caMuM Oyio ()aKTHYHO BU3HAHO PENIriiHI HOPMH JKEPEIOM
cimeitroro nipasa. 2004 p. 1o Konekcy Oymu BHeceHi 3MiHH, sIKi Tepe0ayaii po3IIHpEeHH MOXKINBOCTI 1HIUBITY-
QIIBHOTO JIOTOBIPHOTO PETYJIIOBAHHS CIMEHHUX MAafHOBHX BiTHOCHH MK ITOIPYXOKIM; HE3BAKAIOUU Ha 30epeiKeH-
Hs p&KUMY CITUTBHOCTI MaifHa MoIpY>KKsl, OyJI10 BU3HAYCHO, 1110 OJIUH 3 TIOPY K HE Bi/IMTOBIIa€e 32 OOPTH iHIIOTO
3 moapyxxs [24, c. 17].

B okpemux nepxaBax €BpoIu HEMa€e €IMHOTO KOAU(IKOBAHOTO MPABOBOTO aKTa CIMEHHOTO 3aKOHOIAB-
CTBa, OJIHAK MPHUUHSITO 3aKOHH, SIKi BPETYJILOBYIOTh OKpeMi CiMelHO-1IpaBoBi iHcTuTyTH. Hampukian, y Bemuko-
OpuTaHii yXxBajeHi 3akoHH Tpo: fiteit 1989 p., pedopmy cimeitnoro npasa 1969 ta 1980 pp., omiKy Ha/l HETIOBHO-
mitHiMu Big 1971 p., noroOHO-ciMeliHi BigHOocuHn 1973 p., MOMInmiIiid Ta CyIOYMHCTBO y HUTFOOHO-CIMEHHUX
cnpasax 1973 p., omiky 1973 p., gireir 1975 p., neritumariro gitei 1976 p., CyIOYUHCTBO Y CIMEHHUX CIpaBax
y MaricTparcbkux cynax 1978 p., typ6oty mpo giteir 1980 ta 1991 p., cimeiine npaBo 1996 p., po3ipBanHs pedi-
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riitaux nuno6iB 2002 p. Ta iH. OCHOBHUM JpKepesioM ciMeiHoro npaBa Uechkol pecnyOiniku TpuBanuid yac OyB
3akoH npo cim’1o 1963 p. (B penakuii 3akony Bix 1998 p.), ogHak MaiiHOBI BITHOCHHU MOAPYHOKS BPEryJIbOBaHi
Hopmamu 1K), BogHO4Uac y 3B’ s13ky i3 mpuiinaTTsaM 1K Yecwkoi pecmyomiku 3 mrotoro 2012 p. BiH BTpaTuB YuH-
HICTb 1 Hapa3i cimeiini BigHocuHM B Uexii BperyinboBytoThes LIK. 3akoH npo nuio0, ciM’1o Ta omiky OyB OCHOBHUM
JOKepestoM ciMeitHoro TipaBa YropiuHu (o npuitHsaTTsa 2013 p. HoBoro LK, sikuii BKITIOYMB IO KHUTH 4€TBEPTOL
yci ciMelHO-ITpaBOBI HOPMU), MOAIOHUHN 3aKkoH NpuitHATO B CepOii, a B XopBaTii — HaBMaKu OCHOBHUM JIKEPEJIOM
€ xonudikoanuii akt — CK Pecmyomiku Xopsarii [25, c. 14-15, 17-18, 182—-187; 26; 27].

OcHOBHUM JKepenoM ciMeitHoro npaBa @panuii € @paHiy3pkuil IMBUTEHUH KoJekc Hanosneona 1804 p.
Koznekc Harmoreona moOy10BaHo 3a iIHCTUTYIIIHHOIO CHCTEMOFO, 3T1THO 3 KOO BiH CKJIAJJAEThCS 3 TPHOX OCHOBHUX
YacTHH, 110 PETYNIOITh BIIHOCHHH, MOB’s13aHi 3 0c00010, peuaMu Ta JisiMu (30008’ a3anHsAMu). Kuura 1 Kogek-
cy HamoneoHna peryitoe 3arajibHi IMOJIOKSHHS CIMEHHOTO ITpaBa, BU3HAYAE MIPABOBUI cTaTyc Cy0’€KTiB CIMEHHHUX
MPaBOBITHOCHUH, TPABOBI 3acay NUTIOOHOTO MPABOBITHOMICHHS Ta (PaKTUYHOTO MU0y, PEIIAMEHTYE MpaBa Ta
000B’sI3kM OaTHKIB 1 JiTEH, 3alpOBa/KY€e Ta PETYINIOE (JOPMH BIAIITYBaHHS JiTSH, 030aBICHUX 0aThKiBCHKOTO
MiKITyBaHHS, y ciM’10. Kaura 2 «IIpo maiiHo 1 pi3Hi BUIM BIACHOCTI» PEryIIO€ CTaTUKY CIMEMHUX BiTHOCHH IIOJO
CIUIBHOTO Ta PO3IIIBHOTO MaifHa WICHIB CiM’1, BU3HAYAIOUH 3aralibHi IOJIOKSHHS pe4oBUX npaB. Y kHu3i 3 «IIpo
pi3Hi criocoOn HaOyTTs MpaBa BIACHOCTI» MICTATHCS MPaBOBI HOPMHU 3000B’s3abHOrO mpasa. OcoOIMBO ciif
BigMiTUTH THTYIN 5 «IIpo IMITFOOHUH KOHTPAKT 1 PO PEKUMH MAHHOBUX BiTHOCHH MiXK ITOJIPYXKKSIMY, SIKUH peria-
MEHTYE ciMeiiHe JOroBipHe IpaBo (hpaHIly3iB Ta BCTAHOBIIOE MPABOBI PEKUMHU CIIBHOTO Ta PO3ILIBHOTO MaifHa.
Takum guHOM, clig KoHcTaTyBard, 1o Koxekc Harmoiieona € oCHOBHUM JiKepelioM ciMeliHoro npaBa ®paHiii,
OCKIJIbKM caMe BiH Peryiroe yci ciMelHO-IIPpaBoOBi 1HCTUTYTH ILi€i AeprkaBU. BKIIIOUEHHS 10 KoJia peryIroBaHHS
[UBIJIBHUM 32KOHOJABCTBOM CIMEHHUX BIIHOCHH CBIMYHUTBH MPO BiJICYTHICTh CIMEHHOTO TpaBa sSK CaMOCTiHHOI
ranys3i npasa y ®panuii.

HusinbHe ynoxxeHHst Himewuwnu, npuitaste 18 ceprast 1896 p. [28], moOymoBaHO 3a MaHASKTHOO CHCTE-
MOIO, JUTS SIKOi XapaKTepHa HasBHICTh 3arajbHOI Ta 0COOIHMBOI YacTHHU. Bci cremianpHi IHCTUTYTH PHUBATHOTO
MpaBa po3MillleHi y KHUTax. 32 CTPYKTYpOO HiMelbKka Koanu(ikallis MpUBaTHOTO MpaBa CKIaIAeThes 3 BBigHOTO
3aKoHY, 5 KHUT Ta 2385 crateil. Hopmu cimeliHoro mpasa po3milieHi y kau3i 4 «CimeiiHe npaBo», 10 MiCTUTb 3
posninu (maparpadu 1297—1921). Hosa penakmist [IK Himewuwnnu Bin 02.01.2002 p. y kHU31 4 BU3HAUA€E 3arajibHi
3acaJid PeryJIrOBaHHI CIMEHHUX BIJTHOCHH Ta PETYIIOE OKPEeMi IHCTUTYTH CiMEHHOro mpasa. Bapto 3ayBaxuTw,
o0 He 3apxau HiMellbke MUBIIBHE YIOKESHHS OyJI0 €MUHUM JiKepesoM cimeiiHoro npaBa ®PH. ¥V 1938 p. y mii
JiepkaBi OyJio MPUHHATO 3aKOH MPO ILTI00, B KK TeperIilia YacTHHA HOPM KHUTH 4 TIOJ0 HOPSIKY YKIIAJACHHS
IOy, HEIIHCHOCTI Ta OCIIOPIOBAHOCTI IITH00Y, BCTYITY B HOBHIA ILTIO0 [25, ¢. 16]. BTiM 11e#i 3aK0H BTpaTUB YUH-
HICTb — Y 3B 53Ky 3 IIIM OCHOBHHUM JDKEPEJIOM CIMEIHOTro0 mpaBa HIMUIB € koaudikauis BGB [29].

Yacruna 1 xaury 4 «{uBUTBHUH NUTIO0» CKIIAAETHCS 13 TAKUX PO3AUIIB, K 3apy4YHHH, BCTYIT Yy IUIHO0,
BiMiHa LUTIO0Y, BCTYI Y HOBUH LUIIO0 Yy pa3i OrOJIOMIEHHS OJHOTO 3 MOAPYKKS IOMEPIUM, 3arajibHi HaCHiAKH
yKJIaJleHHs nUTto0y, pe)KUM MaiHOBUX BITHOCHH TIOAPYX K, pO3ipBaHHS ILTI00Y, IIEpKOBHI 30008’ s13aHHsI. Takum
YHHOM, BHUIICBKAa3aHA KHUTa CTAHOBUTH IPABOBUI IHCTUTYT NLTFOOHOTO TIPaBa, KU PETYIIOE K MOPSIOK YKIa-
JICHHS Ta IPUIMHEHHS IUTIO0Y, TaK i mpaBa Ta 000B’I3KH NOAPYOKS 3 IPUBOAY MaifHa Ta B3a€MHOTO YTPUMAaHHS.
JoBouti HoBUMHU 117151 HAC € npaBoBi Hopmu BGB 1010 BinMinu nuito0y, 0coOIMBOCTE MaiiHOBUX MPaBOBIIHOCHH
MOAPY>KSI 32 3aKOHOM Ta JJOTOBOPOM, YIPaBIIiHHS CIUTFHIM MaifHOM HMOAPY>KXKSI, HASIBHICTIO IPABOBOTO PEXXKUMY
MPOJOBKEHOI CIUTBHOCTI MaliHa, BENCHHS PEECTPY MAHOBHX IIpaB MOAPYMIKS CyIOM, 3pIBHIOBAaHHS B MpaBax
Ha COLIaNbHUHA 3aXUCT, Y TOMY YHCII IIIIXOM Ipen’sIBICHHS BUMOTH PO BUIUIATY PEHTH, YCTYNKH BHMOT IIPO
HaJlaHHS 3a0€3MICUeHHs, BUMOTH PO KOMIICHCAIIIT TOIIO.

VY npyriit 9acTrHI KOTUQIiKaIil perymoThCsS TUTaHHS CIIOPITHEHOCTI, 1110 Y3araJlbHeHO MOYKHA 00’ € THATH
B IHCTUTYT POJAMHHOTO MpaBa, SIKe OXOIUTIOE TaKi PO3UIN: 3arajibHi MOJOXKECHHS, TOXOMKEHHS, 000B’sI30K Haja-
BaTH yTPUMAaHHS, 3aralibHi IMOJIOKEHHS PO MPABOBITHOCHHH OATHKIB 1 JUTHHU, OaTbKIBChbKa TypOOTa, MAaTPOHAK,
ycuHoBJIeHH:. OCOONMBICTIO € Te, IO 10 POAWHHOTO MpaBa, Ha BiIMIHY BiJI yKpaiHCHKOTO 3aKOHOJABCTBA, BKIIIO-
YEHO YCHHOBJICHHS, TOOTO ()OPMH BIAIITYBAHHS JIITSH, M030aBICHUX O0AaThKIBCHKOTO MIKJIYBaHHS, B KOJACKCI BOHH
HE OXOILTIOIOTh OKPEMHI CTPYKTYPHHHN MIAPO3ILN, @ pO3MILICHI YaCTKOBO B POJJMHHOMY IIPaBi Ta B OKPEMill YacTH-
Hi, IpUCBsYeHiH orilli. Takok He BUOKPEMITFOIOTHCS ITPABOBITHOCHHU MK IHIIIMMHA YJICHAMH CIM’1 Ta pOJHYaMH,
OCKIJIbKM OCHOBHI aKLIEHTH CTaBIATHCSA Ha B3a€EMOBIAHOCUHH MiX OaTbKaMu Ta JiTbMH.

Ha piBHI 0KpeMo1 TpeThoi YaCTUHY YIIOKEHHS PETYIIOIOTHCS TUTAHHS OIIKH, MIKITyBaHHS Ta CIICIiaIbHO-
ro MiKIyBaHHs. 30KpeMa, NI PO3/isl MPUCBAYEHO BCTAHOBJICHHIO OIIKH, ii 3M1HCHEHHIO, 3a0€3MEeUeHHIO OIIKH
Ta HANIALY Cyly Y CIpaBax OIIKH, CIIPHSHHIO YIPABIIHHIO IO CIIPaBax MOJIO/I, 3BUTLHEHHS BiJl OMIKH Ta MPHITH-
HEHHsI OMIKH. Y HEBEJIMKOMY PO3IiTi PO3KPUTO MUTaHHA 1100 mixinyBanug y ®PH, i, BnacHe, HeTpaguLiifHUM 1is
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

HAIIIOTO TIPaBOPO3YMiHHSI € THCTHTYT CIICIIAIEHOTO MKITYBaHHS, SKHH (PYHKITIOHYE Y paMKaX CIICIiaTbHOTO TKITY-
BaHHS y BUIVIA/I JOTIOBHEHHS, IKJIyBaHHS HaJl BiICYTHIM, 3a4aTOI0 TUTHHOIO, HEB1IOMOIO 3a1iKaBJIEHO0 000010,
MaitHOM To1110. DaKTHYHO TIPaBOBI HOPMH OO OIIKH, MIKITyBaHHS Ta CIEIiabHOI OMIKH 00’ €JHAHI B OKPEMHIA
MIPaBOBUH IHCTUTYT 1 HE TIOBHOIO MipOIO OXOILTIOIOTH 32 CY0 €KTHUM CKJIaJIOM BJacHE Cy0’ €KTIB CIMEMHHUX MPaBo-
BimHOCHH. Ha BigMiHy Bija CiMEHHOTO 3aKOHO/IAaBCTBA YKpaAiHU, MTUTAHHS YCUHOBIICHHS 1 TATPOHAXKY HAJICKUTH 10
POAMHHOTO MpaBa, a OMiKYHChKE (MIKITyBAIBHHUIBKE) TPABO BHOKPEMITIOETHCS SIK IIPABOBUI IHCTUTYT.

CpOTo/TH1, KOJIH BXKE TIepeBakHa O1IBIIICTh PO3BHHYTHX €BPONICHCHKHX JIEPKaB MOPSI 3 EKOHOMIYHOKO 1H-
TETPaLi€l0 Y €BPOIEHCHKHIA POCTIip, IPOTOJIOMYIOTh KypC Ha IPABOBY 1HTETPAIlif0, B TOMY YHCIHI IUIIXOM CTBO-
PEHHSI €TMHOTO KOAM(IKOBAHOTO IUBUIICTUYHOTO akTa B paMkax €C, muTaHHs (GOPMYBaHHS €TUHUX MOJCIBHUX
npasui i €C y chepi ciMeHUX BITHOCHH € TUCKYCIHHUMU, BABYEHHS Ta OIIPALIOBAHHS HOPMAaTUBHOTO MaCUBY
TaKHUX TOTYXHHX JiepxkaB, sk HimeuunHa y cdepi ciM’i, IUTIOO0Y, OIIKH € JOBOJI BXKIUBUM Ta MEPCIICKTUBHUM.
Tomy came Ha 6a3i HUBUIBHOTO 3aKOHOIABCTBA TaKUX €Bponeicbkux kpail, sk ®PH, ®@panuis, Itamnis, mo pere-
TiFOBAJIM Y CBOT IPHUBAaTHOTPABOBI CCTEMHU PUMCBHKE TIPABO, 32 HOPMaMH SIKOTO PETYITIOETHCS TUBUIBHUN 000pOT
OIBIIOCTI JAep>KaB CBITY, MOXKIJIMBO PO3POOJSATH MOJAEIbHI KOAEKCH sl HaJAep KaBHUX 00 €IHaHb, OCOOIMBO
010 €UHUX MEXaHI3MiB 3IIIHCHEHHS 1 3aXHUCTy Cy0 €KTUBHUX CIMEHHHUX IPaB.

VY 3B’s13Ky i3 IUM y 0araThox AepikaBax €BPOIH, Y TOMY YHCII MMOCTPAITHCHKHX, OCHOBHHUM JDKEPEIOM
cimeitHoro mpasa Takox € [[K.

Tak, y JlarBiiicbkiii PecniyOnini nie LluBinbHuii 3akoH, npuiiHsaTuil 28 ciuna 1937 p. (y penmakuii Bix
14 ciuns 1992 p.), sxuit ckinamaerbes i3 4 dactuH («CimeitHe mpaBoy, «CrmankoBe mpaBoy, «Pedose mpaBoy i
«3000B’a3a5bHe MpaBoy), 20 11aB (3 AKUX 4 BXOAATh 110 po3ainy «Cimeitne npaBoy»: « o6y, «B3aemHi npaBa Ta
000B’s13KHM 0aThKiB Ta AiTei», «CropimHeHIicTh» 1 «Ormika Ta mkiryBaHH») 1 2400 crarei (3 skux 381 BXOIUTH 10
po3ainy «Cimetine npaBo»). Y niepioz BxomkeHHs Jlarsii no ckiaxgy CPCP I{uBinbHMI 3aKOH HE MisIB, @ CIMEHHI
BiJIHOCHHH BperyiiboByBaucs KomekcoM npo nutrod Ta cim 1o Jlatiiicekoi PCP [30].

V I'pysii ciMeliHi BiIHOCHHH B paAsHCHKUHN Tepioj] TakoxX BperyiaboByBanucs KomekcoM npo nuiod Ta
ciM’ro, a 26 uepBHA 1997 p. Oymo npuitaaTo LK, sikuit Takok OXOIITIOBaB CIMEHHO-TIPaBOBI HOPMHU (X0O4a SIK 3a-
3HaveHo y cT. 2 LUK, mxepenamu ciMmelfHOro mpaBa BU3HAIOTHCS Takok 3BHuai). LUK I'py3ii ckiagaerses i3 mectu
kHHT («3aranbHi monoxeHnHs L{uBinpHOTO KOomekey [py3ii», «PedoBe (MaliHOBE) MpaBoy, «3000B’I3alIbHE IPABOY,
«IIpaBo iHTeNeKTyanbHOi BIacHOCTI», «CimeiiHe nmpaBoy», «CnankoBe npaBo». Kuura 5 «Cimeline npaBo» cKia-
JAETHCS 13 TPHOX PO3IUIIB, SIKi Y CBOIO Yepry MOIUIAIOTHCS Ha TiaBu: «l1Inro0» (MOpsSgaok Ta yMOBH YKIaCHHS
nuTto0y, IPUIMHEHHS HUTI00Y, HeA1MCHICTh HUTIO0Y, paBa Ta 000B’I3KU MOAPYKKS, 000B’I3KH MOIPYKAKS 00
B3a€EMHOTO yTPUMaHHs), «BiqHOCHHYU OaThKiB, MiTE Ta IHIIMX POAUYIB» (BCTAHOBICHHS IOXOJKCHHS JUTHHH,
mpaBa Ta 00OB’sI3kK 0aTHKIB MO0 MiTEH, aTIMEHTHI 00OB’S3KM OaThKiB Ta JITEH, alliMEHTHI 000B’SI3KU 1HIIIMX
YJICHIB CIM’1, IOPS/IOK CIUIATH Ta CTATHEHHS aJliIMEHTIB, YCHHOBIICHHS (yaouepinHs), «Ormika Ta mikiIyBaHHI (3a-
ralibHi MOJOKEHHS, TIpaBa Ta 000B’SI3KHU OIMIKYHA Ta MIKITyBaJIbHHUKA, IIPABO Ha MOBEPHEHHS HEMPaBOMIPHO Hepe-
MIIIeHOT JUTHHH 200 Takoi, Mo HenpaBoMipHO yTpuMmyeThbes) [31]. Takum unrOM, ['py3is, sk i JlaTsis, Bigiinua
BiJI Tpa/IMIIii MPABOBOTO PETYIIOBAHHS CIMEHMHHUX BITHOCHH OKPEMUM CIEI[ialbHIUM KOIU(PIKOBAHUM aKTOM 1 3/T1H-
CHIOIOTH Horo B Mexax 1[K.

OCHOBHUM JKepesioM ciMeriHoro npaBa Yecrkoi pecyomiku € LIK (skuit nomyckae 3acTocyBaHHs y pasi
BiJICYTHOCTI 3aKOHOJIABYOTO PETYINIOBAHHS 3BUYAIB, IIPABOBOI TOKTPHHU Ta IMPaBO3aCTOCOBUOI IMPAKTHUKH, a CaMe
MAIOTh 3aCTOCOBYBATHCS «3 ypaxXyBaHHSAM 3BHYAiB IIPHBATHOTO MPaBa, BUMOT HAYKH IOPUCIPYIESHIII 1 IPaBO3acTo-
COBYOI IpakTUKN»). CiMEHHUM MUTaHHSAM TpUCBsSveHa YacTrHa Apyra [[K «CiMeliHe nmpaBoy, sika CKIIaaeThes 13
TPHOX IVIaB, 10 OXOILITIOIOTH CTaTTi 655-975:

1) «lmro6» (ckIamaeTbes i3 pO3AUTIB: «3aranbHi MOJIOKEHHSY, « YKIaIeHHS U0y, « YSBHUHA Ta He-
nificHuit mmo6», «O60B’SI3KK Ta MpaBa MOAPYKKs», «Po3ipBaHHs HUTIO0Y»);

2) «CropigHeHHs» (CKIagaeThes i3 po3aimiB: «CropiiHeHHs», «BiTHOCHHYN Mk O0aThKaMu Ta JITHBMW,
SIK1 TeXK CKJIAZAI0ThCS 3 OKPEMUX PO3ALIIB);

3) «[lopy4uTensCTBO Ta iHIN (OPMH BIAIMTYBAHHS JiTei» (CKIamaeThes i3 po3niiiB «Omikay, «Ormika
HaJI TUTHHOIOY, «[lepenada MUTUHN HA BUXOBAaHHS iHIIII 0CO0i Ta MATPOHATHE BUXOBAHHSY, « BUXOBaHHS IiTeH y
CHeIiaIbHIX yCTaHOBax») [26].

Sk 6aunmo, Bumienepepaxosani LIK (I'py3ii, Yexii Ta JIarii) Takox noOyaoBaHi 3a iHCTUTYLIHHOIO CHCTe-
Moro, sik 1 LIK ®panmii Ta HiMernpke nuBiibpHe yinokeHHs, xoua B [IK ['py3ii 3acTOCOBY€ThCS 4aCTKOBO MTaHCKTHA
CUCTEMa, 3BayKAl04X Ha HAsSBHICTH MEPILIOTO PO3ALTY, IKUi € aHaoroM 3arainbHoi yactunu LUK Ykpainu.

BucHoBku. Ha 0cHOBI MpoBeIcHOTO OCIiIKEHHSI pOOMMO TaKi BACHOBKH.
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1. [TpuBaTHe TpaBo OiibIIOCTI JAepxkaB 3axigHoi Ta LlenTpanpHOi €Bpony, B ToMy drciai DpaHIry3bKoi
pecny6niku, ®PH, Yecskoi pecnyOniku, Yropmuau, PymyHii, JlarBilicekoi pecmyOmiku, 30kpema [py3ii, mpen-
CTaBJICHO KOJM(IKOBAHUMHU IMPABOBHMHU aKTaMH — IMBIJIBHUMH KOJICKCaMH, Ha BiMiHY Bix PecmyOmiku [Tombmia,
Pecny6niku Cep6ist, Pecriyoniku MonnoBa, Pecniy6niku binopyck Ta Pocilicekoi @enepattii, B sKUX ciMeliHi Bif-
HOCHHH BPETYIbOBYIOTCS IIEPEBAKHO CIMEHHUMH KOJICKCAMH, JOIYCKA0UH CyOCHIiapHe PEeryIIOBaHHS OKPEMHUX
BiJTHOCHH LMBIIBHUMHU KoZieKcaMu. Lle 3yMOBIIEHO BIIMIHHICTIO Y PO3YMIHHI CIMEHHHUX BITHOCHH: y HEPIIOMY
BUIIAIKy BOHH PO3YMIIOThCS SIK IIUBLIBHI, & CTATYC MOAPYX K, OaThKIB Ta IITeH HEe BUPI3HAETHCS BiJI IPABOBOTO
cTarycy ocoOH, JOMMYyCKAOUYH IIUPIIE 3aCTOCYBAHHS JUCIIO3UTUBHOTO METONY IPABOBOTO PETYNIIOBaHHS, Iepery-
CiM IUPIINKA BUOIP JOTOBIPHOTO PEXUMY ITOIPYKAKS; B IPYTOMY BUTIQJIKY K CIMEHHI — 3BaXKatoud Ha 00’ €KTUBHY
BIIMiHHICTh CIMEWHHX BITHOCHH BiJ] IIMBUIBHKUX, CIIPSIMOBAHICTh il YYaCHUKIB CIMEHHMX BiJTHOCUH Hacammepe
Ha peai3allilo He MaifHOBHX, a 0COOMCTHX HEMAWHOBHUX IPaB Ta 000B’sI3KiB, MOXITHUN XapaKTep MaliHOBHX BiJ-
HOCHH, OUIbII MIUPOKE Y 3B’SA3KY 13 HEOOXIAHICTIO 3aXHCTy IHTEpECiB CiM i, MAaTepUHCTBA Ta IUTHHCTBA 3aCTOCY-
BaHHS IMIIEPATHBHOTO METOAY ITPABOBOTO PETYIIOBAHHS.

2.V nepxaBax nepuoi rpynu LIK € ocHOBHUM JkepesioM ciMeHHOTro IpaBa, a B JiepkKaBax JIpyroi — cro-
CTepIraeThes Jyaii3M y IPaBOBOMY PETYIIOBaHHI: Ti CIMEIHI BITHOCHHH, SIKi TOTPEOYOTH 0COOIHMBOTO JIep>KaBHO-
T'0 3aXUCTY BPETYIbOBYIOTHCS CIMEHHUMH KOZeKcaMu a0o CrieliajJbHUMU 3aKOHAMH, SIKi Iepe0adaroTb OOMeKeHe
3aCTOCYBaHHS JDKEPEI, SKi MICTATh COIIaJbHO-TIPABOBI MPUIIKCH 1, SK TPABUIIO, Y TUX cdepax, IKi He BPerylbo-
BaHi CIMEHHHMH KOJCKCaMU (3aKOHAMH) 1 Jie OIMYCKAEThCS TUCIIO3UTUBHE PETYIIOBAHHS (B TAKUX BHUIIAIKAX 32
BiJICYTHOCTI BiAMIOBITHOTO JOTOBIPHOTO PETYIIOBaHHS 3aCTOCOBYIOThcs HopmH 1IK). YV nepxkaBax aHIo-amepu-
KaHCBKOI IPaBOBOI CiM’T IPaBOBE PETrYIIOBAHHS CIMEHHHX BiTHOCHH 3IiHCHIOETHCS TaK, SIK 1 B JAepiKaBax Jpyroi
TPYIH, OHAK CTOCYETHCSI 0OMEKEHOTO KOJIa CIMEHHUX BiJJHOCHH, TIEpEeBaKHA OLIBINICTh CIMEHHUX BITHOCUH Bpe-
T'YIIOBYETBCS KEpeaMH, sIKi MICTATh COLIiaJIbHO-ITPABOBI IPUIIMCH Ta MTpaBoBi no3ulii. B Yeckbkiil peciryOiri Ta
VYropIirHI 0CHOBHHM JDKEPETIOM CIMEHHOTO MpaBa TakoK OyB cremiaabHui 3akoH (B Uexii — 3akoH npo ciM’1o, B
Yropumai — 3aKoH Mmpo Hutd, ciM 10 Ta OMIKY), BTIM Ha CbOTOJIHI CiMEHH1 BIIHOCHUHU PETYIIOIOTHCS IUBUTEHUMHU
KOZIEKCaMH ITHX JIePIKaB.
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JAEPET'YJIALIA Y COEPI ITIPABOBOI'O PEI'YJIIOBAHHS 3EMEJIBHUX
BITHOCHH ABO HOBA «3EMEJIBHA KOHCTUTYLISA»

Posxkpumo axmyansnicme ma 3Havywicms npuoiienHs HALEHCHOI yéazu 00CaiodicenHIo oepeaynayii y cgepi
npaeo8o2o pe2yto8aHHs 3eMelbHUX 8iI0HOCUH, NPOBEOeHO OemaabHUll onuc ocobaugocmell 30iUCHenHs oepe2ynayii i3
nputinammsam 3akony Yxpainu «Ilpo énecenns 3min 00 0eAKUX 3AKOHOOA8YUX aKmié YKpainu ujo0o 800CKOHANEHHSA
cucmemu ynpasninusa ma oepe2yiayii' y cghepi zemenvrux gionocuny. Bidobpasiceno wupokuii niacm pezynioganns 3e-
MenbHUX 8IOHOCUH, AKI 6HOCAMb CYMMESI 3MIHU 8 npagoge noie 3emenvHoi cgepu. Iliogedeno niocymku ma nooaHo
npono3uyii.

Kntouosi cnosa: oepezynayis, oeyenmpanizayis, 3emenvHi 8i0HOCUHU, 3eMAs, 00 €OHAHI MepuUmopianvHi 2po-
Maou, KOMYHAIbHA MaA 0epAucaA8Ha popmu 81ACHOCHI.

3viepuii 0., Kosanvuyk IO.

Jlepezynayusn 6 chepe npasoeozo pezynuposanus 3emenbHbix Omuowenuil unu Hogas «3emenvhan Koncmu-
myuyusny»

Packpvimbl akmyanbHocme u axicHOCMb yOeienust OONNCHO20 BHUMAHUSL UCCLE008AHUIO depeyayuu 8 cepe
nPaso8o2o pezyiupo8anUs 3eMeIbHbIX OMHOWEHUL, NPOBEOeHO 0emalbHOe OnUcanue 0COOEHHOCHel OCYuWecmeaeHus
Oepezynsiyuu ¢ npunsmuem 3axona Ypaunvt « O enecenuu uzsmeHeHuil 6 HeKOMopbvle 3aKOHOOAMENbHbIE AKMbl YKpauHbl
OMHOCUMENbHO COBEPULEHCTNBOBAHUSL CUCEMbL YNPasienus U Oepe2yiayuu 6 cghepe 3emenvuvix omuoutenuily. Ompa-
JHCEHO UUPOKUTI NIACTH PEYIUPOBAHUSL 3eMETbHBIX OTMHOUWEHUL, KOMOPble 6HOCAM CYUWECBEeHHble USMEHEHUs 8 NPABO-
80e none 3emenvhol cghepoi. [loosedenvl umozu u U3L0NHCeHbl NPEOLONHCEHUSL.

Knroueevte cnosa: Oepezyisiyus, Oeyenmpanuzayus, 3eMelbHble OMHOUWEHUs, 3eMs, 00beOUuHeHHble
MeppumopuaIbHble 0OUUHbL, KOMMYHALLHASL U 20CYOapCMEEHHAst (POPMbl COOCTNEEHHOCMU.

Zyhrii O., Kovalchuk Y.

Deregulation in the Field of Legal Regulation of Land Relations or the New «Land Constitution»

Deregulation in land relations involves the elimination of unnecessary bureaucratic procedures. At present,
one of the priorities in Ukraine is the transformation of the State Geocadastre into a service-oriented service, where
services will be provided to all interested people. In turn, this will give owners and entrepreneurs the opportunity to save
time and money, while also minimizing corruption risks. On April 28, 2021, the Verkhovna Rada of Ukraine adopted
the Law of Ukraine «On Amendments to the Land Code of Ukraine and Other Legislative Acts to Improve the System of
Management and Deregulation in the Sphere of Land Relations», popularly known as the new Land Constitution.

This article aims to reflect how this bill is revolutionary in the legal regulation of land relations.

This law introduces radical changes to 6 codes of Ukraine and 24 laws of Ukraine.

Significant changes in legislation are taking place over time, which lead to a new challenge for communities,
opportunities for development, filling their own budgets, building a policy on the rational use of such an important and
limited resource — land.

© Onbra 3urpin, KOnis Kosanb4yk, 2021
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The changes provide for the redistribution of powers in the field of land management in terms of their territorial
affiliation, as well as the redistribution of powers in terms of control over the use and protection of land. The powers
of the State Geocadastre are also changing due to the deregulation of a number of current functions, for example, the
state examination of land management documentation is being abolished. One of the most important innovations in the
procedure of forming the site is the abolition of the state examination of land management documentation.

The article reflects that the Law affects a broad layer of regulation of land relations and makes significant
changes in the legal field of land.

Keywords: deregulation, decentralization, land relations, land, united territorial communities, communal and
state forms of ownership.

HocTranoBka npodaemu. 27 tpasas 2021 p. HaOyna YMHHOCTI OinblIicTh HOpM 3akoHy Ykpainu «IIpo
BHECECHHS 3MiH JI0 JESIKUX 3aKOHOMABUMX aKTiB YKpaiHH IOJ0 BIOCKOHAJICHHS CHCTEMH YIPABIIiHHS Ta JICPeTry-
nsnii y cdepi 3eMeNbHUX BiHOCUHY. [luM 3akoHOM mependadeHo JeneHTpaizalliio, peopMyBaHHS CHCTEMHU
Jep>)KaBHUX OPTaHiB 3 YIPaBIiHHS 3¢MEIBHUMHE PECYPCaMHU, PO3MHUPEHHS IIOBHOBAKCHD IPOMAJT Ta BHKITIOUCHHS
IyONIOBaHHS YIPABIIHCHKHUX mpoueayp. Lle macte MOXKIMBICTh BIACHUKAM Ta IiJIPUEMIIM 3¢KOHOMUTH 4ac Ta
KOIITH, & TAKOXK MiHIMi3yBaTH KOPYIIIiiHI pHU3UKH.

Came neperynsiisi B 3¢MEJIbHUX BiJHOCHHAX Iependavae CKacyBaHHS 3aiiBUX OIOPOKPAaTHYHUX IPOIle-
IIyp, TOMY OJTHUM 13 TIPIOPUTETIB € NepeTBOPeHHs J{epKreokanacTpy Ha CEpBiICHO-OPIEHTOBAHY CITYXOY, ska Oyze
HaJaBaTH MOCIYTH BCIM 3allikaBieHUM ocobam. KitouoBy posb y TakoMy Mpoleci Biirpae yxxe 3raganuii 3akoH
VYkpainu «I[Ipo BHeceHHS 3MiH 10 3eMeIbHOTO KOJICKCYy YKpaiHU Ta HIIUX 3aKOHOAABYMX AKTiB MO0 YIOCKOHA-
JICHHSI CUCTEMH YIPABIIiHHS Ta ACPeryssiii y chepi 3eMeIbHUX BiTHOCHHY», IKAN BHOCUTH 0araTo HOBOTO B XKHT-
TS TPOMAJI, IPEACTABHUKIB IPOQECiitHOT CIITLHOTH ¥ OpraHiB BUKOHABUOI BiIagu. J[is po3yMiHHS BCiX HOpM Ta
MPaBUIIBHOTO TPAKTYBaHHS 3aKOH MOTPIOHO PO3IISIATH B KOMILICKCI 3 I[LIMM MAKETOM 3aKOHIB Ta 3aKOHOIIPOEKTIB
3eMeJIbHOT pe(hOpPMH, 110 BUKIIMKAE Y CYCITUTLCTBI YMMaJIl IHTPUTH Ta HEMOPO3YMIHHS, 10 BKA3y€ HA aKTyaJIbHICTh
JAHOI TEMH.

AHAJIi3 HAyKOBUX JOCJTiZKeHb i myOsikanii. Y ropuanyHii Hay1li MUTaHHS Jeperyisiii 3eMeIbHHUX Bifl-
HOCHH pO3IIIAAA€ThCs BKpail pifko. TepMiH «eperynsuis» («IeperynoBaHHs») NomupuBcsa B Ykpaini y 2015 p.
13 IpUUAHATTSIM 3aKoHY YKpainu «[Ipo BHECEHHS 3MiH JIO IEAKUX 3aKOHOIABYHMX aKTiB YKpaTHH MO0 CIIPOIICHHS
YMOB BeJIcHHs Oi3Hecy (meperyssiiis)». Jleski acreKkTu Jeperyisilii 3eMeJIbHUX MPaBOBIIHOCUH J0CIIHKYBalu
MPOTSIrOM OCTaHHIX POKIB y HaIllOHAJIbHIN IOpUANYHIK Hay1li Taki HaykoBIi: T. KoBanenko, I1. Kymunuy, B. Hocik,
B. ¥pkesuu, M. lllynbra Ta iH. OAHaK y 3eMeNbHO-NIPABOBIN JOKTPHHI BiICYTHI KOMIUIEKCHI AOCHIKEHHS Aepe-
TYJIALIT 3eMEeITbHUX MTPaBOBITHOCHH, BU3HAUCHHS ii HANPSMKIB Ta €(EKTUBHOCTI, 0 HAJI3BHYANHO aKTyalbHO JUIS
CHOTO/ICHHS.

MeTo cTaTTi € TOCIHIPKEHHS Aeperysiii y cdepi mpaBoBoro peryitoBaHHs 3eMEIbHUX BIIHOCHH, Jie-
TaJbHUNA OMHMC 0COOIMBOCTEH 3A1MCHEHHS Aeperyssauii 13 npuiHATTIM 3akoHy Ykpainu «IIpo BHECeHHs 3MiH 110
JICSIKUX 3aKOHOJIAaBUMX aKTiB YKpaiHH IIOJI0 BIOCKOHAICHHS CUCTEMH YIIPABIIHHS Ta IEperylsiii y cepi 3emMenb-
HUX BiTHOCHUH.

BukJian ocHoBHOTo Martepiajy gociizxkeHHs. Bripomgorxk Bciei 3emenbHol pedopmu B YKpaiHi TOCTpo
CTOITh MUTAHHS MOAO (iHAHCOBO-IPOMHUCIIOBO] OJlirapxisaiii, KOJIeKTHBi3alii C1IbCbKOTOCTIONAPCHKUX 3eMeNb Ta
IXHs mapriernizailis 3 OJHOYACHHUMH TPOIIeCaMU arpapHoO-opeHIHOT JaTudyHaalii, oQIIOpHO-eKOHOMIYHOT MaHi-
MyJsiii, KOpYNIiHHOI eHTpanizamii BragHux (QyHKIiNH 1 TOBHOBaXXCHh OpraHAMKM BUKOHABYOI BJIa U W MaKCH-
MaJIbHOT PErylslii BCiX CYCHUIBHUX BIIHOCHH, MPHPOIHO-PECYPCHOT MOHOIIONI3AIT, MiHIMI3aIlil TOBHOBaYKCHb
TEPUTOpiaJIbHUX IPOMaJ, JiKBiJalii Majoro i cepeqaboro 6i3Hecy, Bopoxkoi okynanii AP Kpuwm ta iHmmx yacTun
JIepKaBHOI TEPHUTOPIi K 3eMIIi, IO € 00’€KTOM IpaBa BIACHOCTI YKpPaiHCHKOTO HApOIy BIAMOBIAHO JO CT. 13
OcHoBHoOrO 3aKoHy Aepxasu [9; 10, c. 22]. Cnpoba mojonarty 1i HeraTuBHi ABuIla npunanae Ha 2015 p., konu B
VYkpaiHi po3NOYHHAIOTHCS MPOIIECH JACPETYIAIIT 3eMeNIbHUX MTPaBOBITHOCHH. TOro caMmoro poky nmpuiHATO 3aKOH
VYkpainu «[Ipo BHECEHHS 3MiH 0 ACAKUX 3aKOHOJABYMX aKTiB YKpaiHU MIONO CIPOINCHHS YMOB BelCHHS Oi3He-
Cy (meperymsiisi)», SKMM BHECEHO 3MiHH JI0 3akoHIB Ykpainu «IIpo opeHmy 3emii», «IIpo ocobucte censtHCbKe
rocronapcTBoy, «IIpo 3emueycrtpiit», «I[Ipo Aep:kaBHY €KCIEepPTU3y 3eMIICBIOPSAHOL JOKYMeHTalii», «[Ipo oxo-
POHY 3eMelnby. Jlesiki PUITUCH, CIIPSIMOBAHI HA JEPEryIsAIilo 3eMEIbHUX MPABOBITHOCHH, MICTATHCS B THIINX
3akonax Ykpainu, 30kpema: 3Y «IIpo BHECEHHS 3MiH JI0 ISIKMX 3aKOHOJABUMX aKTIB YKpaiHU II0/0 JACPEryIIsilii
TOCIOJAPCHKOI ISTTBHOCTI 3 TIPOBENCHHS POOIT 13 3eMJICYCTPOIO Ta 3€MJICOIIIHOUHUX poOiT» Bif 2 k0oBTHs 2012
p-, 3Y «lIpo BHECEHHS 3MiH 10 JCSKHX 3aKOHOAABYMX aKTiB YKPaiHU MIONO JAEPEryisiii B arpormpOMHUCIOBOMY
KoMIuIekci» Bix 8 rpymast 2015 p., 3Y «IIpo BHeceHHs 3MiHU 10 cTatTi 1861 3eMenbHOro Komekcy YKpaiHu momno
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CIIPOILICHHS MPOIICyPH TIOTOKSHHS MPOEKTY 3emiieycTporo» Bix 11 mororo 2015 p., 3Y «IIpo BHECEHHS 3MiHH
10 3eMeNBHOro KoIeKCy YKpaiHU M0N0 YAOCKOHANICHHS MEXaHI3My Iepeadi 3eMEIbHHUX JUITHOK, BiTIyKCHUX
JUTSL CYCITUTFHUX TOTPe0 M 3 MOTHBIB CycHiibHOT HeoOXimHocTi» Bix 8 Tpymas 2015 p., 3V «IIpo BHeCeHHS 3MiH
JI0 eAKUX 3aKOHOJABUMX aKTiB YKpaiHW MIONO MOCHUJICHHS MPO30POCTi y cdepi BIIHOCHH BIACHOCTI 3 METOIO
3amobiranHs kopymiii» Big 14 mumHsa 2015 p., 3Y «IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo nepxaBHY
peeCTpaIlifo peYOBUX MpaB Ha HEPYXOME MalHO Ta 1X OOTSHKEHBY» Ta JNESKHUX 1HIIHX 3aKOHOJABYMX aKTiB YKpaiHu
I0JI0 JICTIEHTPAaJTi3allii MIOBHOBaXXEHb 3 JICPKaBHOT PEECTPAIlii peYOBHUX MPaB HA HEPYXOME MAHO Ta iX 00TSHKEHBY
Bix 26 mucronana 2015 p. ra in. [9].

28 kBiTHs 2021 p. BepxoBna Pana Ykpainu npuiinsiia 3akon Nel1423-1X “TIpo BHeceHHs 3MiH J10 3eMeb-
HOTO KOJICKCY YKpalHH Ta iHIINX 3aKOHOJABYUX aKTiB MO0 YAOCKOHAICHHS CHCTEMH YIIPABIiHHS Ta IeperyJIsiii
y cdepi 3eMeNBHUX BITHOCHH”, SIKUM HaOyB unHHOCTI 27 TpaBHs. Came yepe3 MaciiTabu Ta BaKJIHMBICTh 3MiH,
10 BHOCUTS IieH 3akoH YKpainu, Horo moyanu Ha3uBaTh «3emenabHa KOHCTUTYIIS». Y 3B’SI3Ky 3 UM BHOCSTHCS
KapIMHAIBHI 3MiHU JI0 6-TH KOJIEKCiB YKpaiHu Ta 24 3aKkoHIB YKpaiHH, 30KpeMa:

— HalOUTBIIIE 3MiH JJ0 3eMENLHOTO KoJIeKCy YKpainu, Konekcy Ykpainu nmpo aaMiHiCTpaTHBHI TPABOIIOPY-
mieHHs1, Bogaoro konekcy Ykpainu, JlicoBoro konekcy Ykpainu, L{uBinpHOro Konekcy Ykpainu, Kogekcy Ykpainu
po Ha/Ipa;

— 1o 3akoHiB Ykpainu «IIpo MicuieBe camoBpsiyBaHHs B YKpaiHi», «IIpo Tonorpado-reone3nyny i kapTo-
rpadiuHy aisnbHICTEY, «IIpo MicieBi gepxkaBHi aaMiHicTpauii», «[Ipo 3emueycTpiity, «[Ipo Memiopalito 3eMelnby,
«IIpo ToOpsIIOK BUIUICHHS B HAaTYypi (Ha MiCIIEBOCTI) 3eMEIbHHUX JUISTHOK BJIaCHUKaM 3eMEJbHHUX 4acTOK (T1aiB)»,
«[Ipo mepxkaBHHUI KOHTPOJIH 32 BUKOPHUCTAHHSM Ta OXOPOHOIO 3eMenby, «IIpo openmy 3emii», «I[Ipo oxopony
3eMenby, «IIpo omiHKy 3emMenby», «[Ipo 3emMiti eHepreTHKH Ta IMPaBOBUH PEXXUM CHELiaTbHIX 30H CHEPreTUIHUX
00’exTiB», «IIpo BimdyKeHHS 3eMENbHUX AUISHOK, IHIIUX 00’€KTIB HEPYXOMOIO MaiiHa, 110 Ha HUX PO3MILIEHi,
SIKi IepeOyBaroTh y IPUBATHIN BIIACHOCTI, U CYCIUIBHUX TIOTPEO Y 3 MOTHBIB CYCIUTLHOI HEOOX1MHOCTI», «IIpo
OCHOBHI 3acajiyl Iep>KaBHOTO HAMIAAY (KOHTpOI0) y cepi rocnonapcbkoi AisIbHOCTI, «IIpo BHECEHHS 3MiH 10
JISSIKIX 3aKOHOABUNX aKTiB YKpaiHHU 010 pO3MEKYBaHHS 3eMeITb JepyKaBHOI Ta KOMYHAIBHOI BIaCHOCTI», «[Ipo
cTpaxyBaHHsD», «[Ipo HOTapiamy, «IIpo Aep:kaBHY pEecTpallilo PEYOBHX IpPaB HAa HEPYXOME MaWHO Ta iX 0OTs-
*eHby», «I1po npupoaHo-3anoBigHmid GoH Yipainny, «[Ipo 3actaBy», «IIpo imoreky», «IIpo HadTy i rasy, «IIpo
[epemnik JOKyMEHTIB 103BLILHOTO XapakTepy y cdepi rocnonapcbkoi aisnbHOCTI», «IIpo JdepxaBHuil 3emMenbHUiA
KagacTp», «IIpo 0XopoHy KyJIETYpHOI CIIaIINHID).

VY ropuauuHiil JiTeparypi Aeperyisiis 3eMeIbHOTO 3aKOHOIABCTBA BU3HAYAETHCS SIK MIEPEXi 0 TAKOTO
THITY TIPABOBOTO PETYIIFOBaHHS 3eMEIbHUX BITHOCHH, SIKWH 01 3a0e31e4yBaB 3MEHIICHHS KUTBKOCTI KOHTAKTiB MK
MOCaI0OBUMH 0CO0aMH OpPTraHiB BIAAM 1 MIANPUEMISAMHU Ta IHIIMMH O0CO0aMH y MPOLECi BUPIMIEHHS OCTaHHIMU
MUTaHb HAOYTTs 1 3MiCHEHHS MTpaB Ha 3emunto [11, c. 49].

CyTb Takoro TUIy MPaBOBOTO PETYIIOBAHHS IOJISTAE Y 3MEHIIICHHI BUKOPHCTAHHS 3aKOHOIABIEM TaKHX
MIPaBOBUX 3acO0iB, K BCTAHOBJICHHS 3a00POH 1 3aXO0JIiB FOPUINYHOI BiIIOBIIAIBHOCTI, IOKIAJACHHS 000B’I3KiB,
CKacyBaHHS HEOOIPYHTOBAaHHUX JOKYMEHTIB 1 103BOJIB.

Oxkpemi 3aKOHOJIaBY1 HOBAIIIT II0/I0 YOCKOHAJICHHS CHCTEMHU YIIPABIIIHHS Ta JIeperylsilii y cdepi 3emernb-
HUX BiTHOCUH BHUKJIMKAIOTh CyMHIBH III0JI0 TOTOBHOCTI OPTaHiB ACPKABHOT BIIaIH MPUUHATH BUKITUKH CYy4aCHOCTI.
Hacammnepen 3MmiH 3a3Haf0Th TOBHOBaKEHHSI JlepKTreoKanacTpy y 3B s3Ky 3 JIEPETYINAIIE€I0 HU3KH ChOTOIHIIIHIX
GbyHKIiA. J{epKreokaaacTp i3 CBOIME TEPUTOPIaIbHUMU OPTaHU BTPAYalOTh CBOIO YACTUHY IIOBHOBAKEHB, 30KpE-
Ma: PO3HOPAIKEHHS 3eMJISIMU CLTBCHKOTOCIIONAPCHKOTO MIPU3HAYCHHS JCP)KaBHOI BIACHOCTI, CKACOBYETHCS ICp-
JKaBHA EKCIIEPTU3a 3eMJICBIIOPSIHOT TOKYMEHTAllii, IIPH IEOMY BCs clcTeMa JlepiKreokaaacTpy mepeTBOPIOETHCS
Ha CyJacHY CEpBICHY CITyxOy.

3akoHOAAaBeIb Mepeadavae nepeaady 3eMenb JAep:KaBHOI BIACHOCTI 32 MEXaMU HACEJICHHUX ITyHKTIB J0
KOMYHAITLHOI BJIACHOCTI OpraHiB MicieBoro camoBpsiayBanHs. [lle 3 2002 p. opranu MiCIIEeBOTO CaMOBPSTyBaHHS
PO3HOPSIKAIUCH 3eMIIIMU B MEXKaxX CBOIX HACEJIEHUX IMYHKTIB, a 1ie npubmu3no 12% teputopii Ykpainu. Biare-
TIep OpraHu MiCIIEBOTO CaMOBPSITyBaHHS OyIyTh MOBHOLIHHIMH TOCTIONAPSMH CBOIX 3€MEJIb 3 IIPABOM BOJIOIIHHS,
KOPHUCTYBaHHS Ta po3nopsypkaHHs. OmHAK mependadyacThesi OOMEKEHHsI Y BUKOPUCTaHHI 3eMeNlb TEPUTOPIi Ta
00’ €KTIB MPUPOTHO-3aIOBITHOTO (DOH]TY.

BuHSATOK CTaHOBIATH 3eMIIi, SIKI HEOOX1/IHI Jiep KaBi JUIsi BUKOHAHHSA 11 (DyHKI[IH 1 HE MepeXo/sTh y Biac-
HICTh TPOMaJIH:

— 3emuti MiHictepcTBa 000poHU YKpaiHu;

— 3eMJII, SIKi Ha MpaBi MOCTIHHOTO KOPUCTYBaHHS MEpeOyBatOTh Y JIEPyKaBHUX IiAPHEMCTB;

— 3eMJIi IPUPOI03aIIOBITHOTO H MPUPOTOOXOPOHHOTO MPU3HAUCHHS;
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— 3eMJIi i1 00’ €KTaMK HEPYXOMOCTI, 10 MepeOyBaroTh y JIepyKaBHii BIACHOCTI;

— 3eMJIi, MIOJI0 SIKUX € PILlICHHS MPO Iepeavy B MOCTiiiHe KOPUCTYBAHHS NepKaBHUM IiAPUEMCTBAM.

KoHTpoIb 3a 3eMJIet0 TepeTBOPIOETHCS Y OUTbINT epeKTHBHY JBOPIBHEBY CHCTEMY KOHTPOJIO 32 BUKOPHC-
TaHHSM Ta OXOPOHOIO 3€MEJIh:

[lepmmii piBeHb — OpraHN MICIIEBOTO CaMOBPSIYBaHHS 3MIHCHIOIOTh KOHTPOJb 32 HAWOUIBII TOIIHMpe-
HUMH MOPYIICHHIMHU Ha CBOIW TEPUTOPIi (CaMOBLIbHE 3aXOIUICHHS Ta HEILIbOBE BUKOPHCTAHHS 3eMenb). ToOTo
PO3IIMPEHHS MOBHOBaXXCHb OPraHiB MICIIEBOTO CaMOBPsyBaHHS Oy/e y cdepi KOHTPOJIO 32 BUKOPUCTAHHIM Ta
OXOPOHOI0 3eMeb. MiCIIeBi paiu MPUAMATHMYTh PIlIEHHS PO 31iHCHEHHS KOHTPOJIO 32 BUKOPUCTAHHIM Ta 0X0-
POHOIO 3eMelb B 00cs3i, ependadeHoMy 3aKOHOM, 1 OTPUMYBAaTHMYTh TTOBHOB)KEHHSI JUISI CBOiX BHKOHKOMIB y
cepi KOHTPOITIO 32 BUKOPUCTAHHAM Ta OXOPOHOIO 3eMeNb TPOMAJIH 3aMiCTh 0OMEKEHOTO CaMOBPSTHOTO KOHTPO-
ITE0, TII0 CKACOBYETHCSA. 3eMeJIbHI NIJITHKH, HaJIaH1 y TIOCTiHE KOPUCTYBAHHS 13 3¢MeJIb JIEPYKaBHOI Ta KOMYHAIBHOT
BJIACHOCT1, MOXKYTh BUJIy4aTUCS Ul CYCIUIBHUX Ta 1HIIMX MOTPeO 3a pillleHHAM OpraHiB, sKi 3[1ICHIOIOTH pO3-
MOPS/KEHHS 3eMENbHUMH JTIJISTHKAMH BiJITOB1IHO JIO0 TXHIX MOBHOBa)keHb. OpraHaM MiCIIEBOIO CaMOBPSTyBaHHS
HAJIaHO MOXKJIUBICTH MPUUHSTH 10 CBOTO INTATY IHCIICKTOPIB 3 KOHTPOJIIO 32 BUKOPUCTAHHSIM i OXOPOHOIO 3€MEITh.

3MiHy HIJIPOBOTO MPU3HAYCHHS 3€MeITh BITHECEHO JI0 KOMITETEHITIT paid TpoMain. 3 pO3pOOKOIO KOMITICK-
CHOTO ILIaHy TPOCTOPOBOIO PO3BUTKY IpOMAIy MOXKHA Oy/ie 3MIHUTHU IUTbOBE MPH3HAYCHHS 36MENBHOI TUITHKA
BIJIMOBITHO JIO PO3pO0IIEHOT MiCTOOYMIBHOT TOKYMEHTAIIIT.

BaxmiBuM y 3MiHax € 30epeKeHHsI MOBYA3HOI 3roAM HA PO3POOKY MPOEKTY 3EMIICYCTPOIO TINBKU HA BH-
najKu GOpMyBaHHs 3eMEIbHUX JUISHOK, Ha SKHX PO3TalloBaHi OymiBii Ta criopynd. Ha Bei iHIN BUMaIkyu BUMa-
raTUMEThCA JJO3BLI Ha po3poOKy, chopMoBaHUi Ha MiJCTaBI MPOEKTY 3eMJIEYyCTPOIO 31 cTpokoM 10 poOounx AHIB.
[IpoexTn 3eMieycTpOrO MIOIO0 BiABEACHHS 3eMENBHHUX IUISTHOK HE TOTOIKYBATHUMYTHCS, a TUTBKU 3aTBEpIKYyBa-
TUMYTBCSl OpPraHAMU BUKOHABYOI BIIAJIM YU OPTaHAMH MICIIEBOIO CAMOBPSAYBAaHHS BiAIOBITHO 10 TOBHOBAXKEHD,
BHU3HAUEHUX y CT. 122 3eMenbHOro KojieKecy YKpaiHu.

BiamosigHo 70 3akoHY, MO Ta 00’ €HAHHS 3eMENIbHUX JUISHOK, SKi NepeOyBaroTh y KOPUCTYBaHHI,
MOYKJIMBI JIMIIIE 32 3TOZI0I0 3eMJICKOPUCTYBaya Y 3acTaBoJiepKareisl Ta HoTapiadbHO mocBiqueHi. O0’eqHyBaTH
3eMeIbHI UITHKA TO3BOJICHO 3 €JMHUM LUTHOBHM PU3HAYCHHSIM.

BimuayxuTtu 3eMenbHy DUISHKY CITbCHKOTOCIIONAPCHKOTO TIPU3HAUEHHS, siKa TiepeOyBae y pUBaTHIN Gop-
Mi BJIACHOCTI, MOYKHA OyjIe JTUIIIE 3a IOTOBOPAMH KYIiBIi-IIPOJaXy, JapyBaHHs, JOBIYHOTO YTPUMAaHHSI, CIIaJKOBO-
TO JIOTOBOPY, MiHH, IIUIIXOM BHECEHHS JIO CTaTyTHOTO (CKJIaJCHOTO) KalliTaly Y IUIIXOM 3BEPHEHHS CTATHEHHS
Ha HUX. Takok mependadeHo, Mo «3eMeNbHI AUITHKH CLTbCHKOTOCIIONAPCHKOTO MPU3HAYCHHS, OTPUMAHI Y CIIaj-
[IVHY IOPUIMIHAME 0CO0aMH, SKi BiJIIIOBITHO 0 3eMEIBHOTO KOACKCY HE MOXKYTh Ha0yBaTH iX y BJIACHICTh, ITiJI-
JSITAIOTh BiAYYKEHHIO [IPOTATOM OJHOTO POKYY.

Jpyruii piBenb — Jepkreokamactp 3MiHCHIOE HATIIA 32 NisTIbHICTIO OPTaHiB MiCIIEBOTO CAMOBPSITyBaHHS,
a TaKOXK KOHTPOJIb Y TPOMaJIax, e OPraHu MiCIIEBOTO CAMOBPSTyBAaHHS HE 3IIHCHIOIOTh KOHTPOJIbHI (QYHKIIII.

BinmoBinHO 10 TIOJIOXEHB [LOTO MPOEKTY aKTa, YPSIOBII IIEPEKOHYIOTh, IO Oy/Ie CKACOBAHO JIEPyKaBHY
EKCIIEPTU3Y 3eMJICBIIOPSIHOI TOKYMEHTAIlii, 3By>KEHO C(epy 3aCTOCYBaHH OTOPKECHHS TOKYMEHTAIIIi 13 3eMiiey-
CTpOI0, 320€3MeUeHO JePETYIAIIIo 3arajJoM y cdepi, ika CTOCYEThCS TIPOBEICHHS 36MIICBIIOPSIHUX POOIT.

[pore neski Gpynkuii Jepxreokanactpy OyayTh 3aiUIICH] e HA ISSIKHIA 4ac, 3 METOK BIOCKOHAJICHHS
po0OTH 3 JepKaBHOT peecTpallii 3eMeITbHUX JUISTHOK Ta IePexXoay J0 3alpoBaKEHHS MUIOTHOTO TPOEKTY OO0
HaJIaHHA CepTH(IKOBAaHUM IHXKCHEPaM-3eMJICBIIOPSTHUKAM MOXIIMBOCTI BHECEHHS 110 Jep)KaBHOTO 3€MEIbHOTO
KaJacTpy BiJJOMOCTI PO 3eMeIbHI JTIISTHKY.

3 MeTor0 3a0e3neueHHs 31HCHeHHS IepKaBHOI peecTpallii 3eMeNbHUX TUISHOK Ha HAJIEKHOMY PiBHI, 63
peTioHaIbHUX BIIMIHHOCTEH Ta HEOOTPYHTOBAHUX BiJIMOB iCHYIOTh CYMHIBH IIOI0 BiAMOBIAAILHOCTI AEP>KaBHUX
peectparopis. JlJist 11bOT0 TOTPIOHO MPOBOIUTH POOOTH MO0 MiABUIIICHHS Ha 3aKOHOIaBYOMY PiBHI BiJIITOBIaTb-
HOCTI JIepKaBHUX PEECTPATOPIB, CTBOPESHHS MPOIICAYPH OCKApKEHHS iXHIX PIllIeHb, NI 9H 0e3IisTTbHOCTI.

[TpuAHATTS BUIIE3ralaHOTO 3aKOHY MO3HAYUTHCS HA!

— HaJIaHHI BIJIOMOCTEH TOKYMEHTAIIIi 13 3eMJIEyCTPOIO CTaTycy MyOIIIYHMX, BIIKPUTHUX Ta 3arajbHOI0C-
TYIHHUX JaHUX;

— iHTerpanii Ta yHidikamii 3emMieBnopsaHOI, Tormorpado-reoae3ndHoi Ta kKapTorpadiqyHol QisITbHOCTI;

— 3aMpoBaPKEHHI CTpaxyBaHHA NpodeciiiHOl BiANOBiJANbHOCTI BUKOHABIIB POOIT 13 3€MIIEYCTPOIO SIK
AIBTEPHATHBY JICP’KaBHOMY KOHTPOJIO;

— 3MEHLIEHHI BAPTOCTi pOOIT Ta TPUBAIOCTI Yacy, 10 BUTPAYAETHCA Ha BUKOHAHHS POLIEAYD, OB’ I3aHUX
3 IPOBEICHHSIM 3eMJIEYCTPOIO;

— 3MEHILIEHH] pU3UKIB Xa0apHUITBA Ta KOPYIILii.
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BucHoBKM. AHANI3YIOUM TaKy TEMAaTHKy, TOTPiIOHO HATrOJIOCHTH, IO HAPOJIHI XapaKTePUCTUKH 3aKO-
Hy «IIpo BHEeCEHHS 3MiH 10 3eMEIBHOTO KOAEKCY YKpaiHU Ta iHIIMX 3aKOHOAABYUX aKTIiB MIOAO YIOCKOHAJICHHS
CHUCTEMH YIIPaBIIHHA Ta ASPETyAii y cepi 3eMenbHUX BiTHOCHHY Tal0Th HOMY Ha3By «3eMebHa KOHCTUTYIIISD),
«[eperynsiis 3eMiIeyCcTpoIo», «3eMellbHa JeeHTpalli3allis», OCKIIbKH BiH PErIaMEHTY€E TaKi IHCTPYMEHTH, SIKi B
KOMIUIEKCTI CTBOPIOIOTH CIIPUSITIIMBI YMOBH JUIS PO3BHTKY TEPUTOPil rpoMai. Pa3om 3 iHCTpyMeHTaMH KOMIICK-
CHOTO MTPOCTOPOBOTO TIAHYBAHHS TEPUTOPIi TEPUTOPIATFHUX TPOMaJI, 1o nependadcHi 3akonoM «IIpo BHeCeHHs
3MiH JI0 AESKUX 3aKOHOIABYMX aKTiB YKpaiHM 10O IIaHyBaHHS BUKOPHUCTAHHS 3€MENb)», HOBUI 3aKOH 1a€ MOX-
JIUBICTDH JIIOAUHI OyTH MOBHOLIHHUM TOCIIOJIapeM Ha CBOil TepUTOPii, a came:

— 3apeecTpyBarty B JlepkaBHOMY 3eMEIbHOMY KaIacTpi MEX1 TEPUTOPil TEPUTOPiaIbHOT TPOMAIH;

— 3A1MCHUTH OOJIIK pecypciB rpoMaiu;

— 3ape3epBYBATH TEPUTOPIi IS PO3BUTKY;

— 3aIpOBaIUTH MIPO30Pi MAX0AU B chepi 3eMIIEyCTPOIO Ta MiCTOOYIyBaHHS;

— 3aIUIaHyBaTH MOKJIMBI 3MiHH ITIILOBOTO TIPU3HAYCHHSI 3eMETTh;

—3a0e3ne4nTy e(eKTUBHE BUKOPUCTAHHSA Ta OXOPOHY BCix 3emens [8; 9; 13].

HamaHni opranaM MicCIIeBOTO CaMOBPSTyBaHHS IOBHOBaXKCHHS — I1€ BEJIMKA Bi/IIOBIIANBHICTD 32 pECypCH
cBoel rpomay. [TiTX0AUTH 10 MUX MUTaHb MOTPIOHO KOMILIEKCHO 3 BUPILICHHSIM MUTAaHb YIIPABIiHHSI TEPUTOPI-
SIMH 1 HEOOX1THO TIaM’ATaTH, 10 PECypCH TPOMaJIH — I JDKEPEJIO 33J0OBOJICHHS MOTPe® MENIKaHIIB TPOMaIH Ta
CTBOPEHHSI PUBAOIMBUX YMOB IPOKUBAHHS Ha CBOiH TEPUTOPIi.

BinkputuMu Bee 1€ € MATaHHS I0J0: MPaBOBOT 0013HAHOCTI TPOMAISTH; 3alPOBAKCHHS PEKOMEHIAIIIH
IIOJI0 BUPIMIEHHS 3eMEJIbHUX CIOPIB; MyOJIiKaIlii JaHUX TPO [IHA HAa OCHOBI YKJIQJICHUX YTOJ[ Ta MiJIOTHOTO TPO-
€KTY 3 MacOBOTO OIIIHIOBaHHS 3eMeJIb; JICPKaBHOTO arpapHOT0 PEECTPY; MPABOBUX TapaHTIH MOBHOT BiIKPHTOCTI
Ta JOCTYIHOCTI JOKyMEHTAIlIl i3 3eMJICyCTpPOIO, MyOIiYHOCTI i1 pO3NIsAy; BUIIPABICHHS OMHJIOK Y 3€MEIbHOMY
KajacTpi; HeoOXimHocTi JoBHeceHHs 1o JI3K BimomocTeit nmpo minsHKY, mpaBa Ha sSKi BUHUKIH 10 2013 p.

BpaxoByrouu AyMKy i TBEp/PKCHHSI HAYKOBI[B Ta MPAKTHKIB, IIOTOMIKYEMOCS 3 TUM, 110 HEOOXITHO YIO-
CKOHAJIMUTH 3aKOHOJIABCTBO IIPO OIIIHIOBAHHS 3€Melib, a came [1]:

BUKITIOUUTH 31 CKJIaZy 3eMJICOLIHOYHUX POOIT EKOHOMIUHY OLIIHKY 3€Mellb, AKa € 3aCTapiiolo 1, K IOKa3ye
CBITOBHI JOCBIJI, il BAKOPUCTAHHS HEJOIIBHE;

y cdepi OLiHIOBaHHS 3€MeIb YTOYHUTH CKIJIaJl Cy0)>EKTIB OIIHOYHOI JISUTBHOCTI 3 METOIO JIIKBijarii 3a-
KOHOJIaBUOI KOJIi3il MOA0 peecTpailii BUKOHABIIIB 3eMJICOLIHOYHHUX POOIT y peecTpi cepTH]iKOBaHUX iHKESHEPIB-
3eMJIEBIOPSIIHUKIB, SIKa IIOMIJIKOBO 3arnpoBajpkeHa B 2015 p.;

HAJIaTH cTaTyc MyOosiaHoi iHpopMaIii TeXHIUHINA JOKyMeHTAIlil 3 OOHITYBaHHS IPYHTIB Ta HOPMATHBHOTO
TPOIIOBOTO OI[IHFOBAHHS 3€MEJIbHUX UITHOK, a TAKOXK 3BITaM MPO SKCIIEPTHY TPOIIOBY OIIHKY 3€MEIbHHUX Jijs-
HOK JIep»KaBHOI Ta KOMYHaJIbHOT BIIACHOCTI, & TAKOXK Y pa3i OIliHIOBAaHHs 3eMEIbHHUX JUISTHOK JUTS IIJIeH OMoJaTKy-
BaHH:, HapaxyBaHH 1 CIUIATH 1HIIUX 000B’I3KOBUX ILIATEXKIB.

Sk BUIHO, 3aKOH 3adillae MIMPOKHIA TUTACT PETYIIOBAHHS 3eMEJIbHUX BIIHOCHH 1 BHOCUTH CYTTEBI 3MiHH B
MIPaBOBE I0JIE 3eMENbHOI cepu. 3BICHO, KOXKEH 13 HANPSAMiB BUMAarae OUIbII AeTaJbHOTO aHali3y, TOMY 1€ TUTaH-
HS 1 HaJaJTi € BIIKPUTHM JJIT OOTOBOPCHHSI.
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OCOBJIMBOCTI JOBPOBIJIBHOI'O KOJIEKTUBHOI'O YITPABJIIHHSA
MAMWHOBUMMU ABTOPCHKUMU TA (ABO) CYMI)KHUMU ITIPABAMM:
HOPMATHUBHO-IIPABOBE PEI'YJIIOBAHHS TA IPAKTUKA HOI'O
BITPOBAI’KEHHASA

Cmamms npucesiueHa 00CHiONCEHHIO 0COOAUBOCMEU 00OPOBIILHO20 KOLEKMUBHO20 YAPABIIHH MAUHOBUMU
a8mMopcoKUMU ma (abo) CyMidDCHUMU NPABAMU, HOPMAMUBHO-NPABOBOMY De2YNIOBAHHIO 3A3HAYEHOI chepu GIOHOCUH
ma npaxmuyi oo enposadicenns. llpoananizosano sumocu 00 opeanizayiil, sIKi MOK*CYymb 30IUCHI08aMU 00OPOGITbHE
VAPAGNIHHSL, a MAKOJC NPABosi niocmasu Hadymms HUMU Npae Ha 30IUCHEHHs MAKO20 YRpagiints. Bcmanoeneni ma-
KOHC BIOMIHHOCIE MIJC O0OPOBIILHUM A POSUUPEHUM T 0008 SI3KOBUM KOTEKMUBHUM YAPABTIHHIM.

Kniouosi cnosa: asmopcwie npaso i cymisichi npaea, KoiekmueHe ynpagiinis, 000posiibHe KoLeKmueHe ynpag-
JUHHSL, NPABOGLACHUK.

Kostiv O.

Peculiarities of voluntary collective management of property copyrights and (or) related rights: normative
legal regulation and practice of its implementation.

The article is devoted to the research of the peculiarities of voluntary collective management of property
copyrights and (or) related rights, normative legal regulation of the specified sphere of relations and practice of its
implementation. The requirements to the organizations which can carry out voluntary management, and also the legal
bases of acquisition by them of the rights to implementation of such management are analyzed. The differences between
voluntary and extended and compulsory collective management are established.

During the research, the following conclusions are made:

After the adoption of the special Law of Ukraine “On effective management of property rights of copyright
holders in the field of copyright and (or) related rights” voluntary management has become one of the three types of
collective management;

Its implementation takes place on a contractual basis exclusively in respect of property rights, which are
transferred by the right holders to the management and included in the relevant catalogs of organizations;

Voluntary management is carried out by a public association with the status of a legal entity, registered in a
non-profit institution, founded exclusively by right holders, whose activities are aimed at collective management of
property rights to copyright and (or) related rights;

Areas covered by voluntary management include all areas except those designated for compulsory and extended
management. Moreover, the spheres of voluntary and extended management may overlap;

An important guarantee for the right holder is the introduction by the legislator of the right to revoke property
rights from management in whole or in part. Thus, a competitive market between organizations is formed. This will
increase their efficiency;

To restore the definition of a collective management agreement, which was removed from the law on copyright
but not included in the law on effective management, we propose to supplement Art. 1 by the specified definition.

Accordingly, the collective management agreement is proposed to be understood as an agreement that regulates
the relationship between right holders and relevant collective management organizations, which authorize managers to
act on their behalf in relations with users of the objects of intellectual activity on: approval of the amount of remuneration,
conclusion of agreements with users on the use of rights transferred to management, collection, distribution and payment
of the collected remuneration for the use of such objects to the right holders whose rights they manage, taking actions
necessary to protect the rights managed by the organization of collective management, including going to court to
protect the rights of right holders in accordance with the statutory powers and instructions.

Further development of research in the field of voluntary governance may involve a clearer definition of the
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legal and procedural status of organizations that manage rights.
Keywords: copyright and related rights, collective management, voluntary collective management, right holder.

IMocranoBka mpoo6eMu. 3Ba)Karouu, [0 CTAHOM Ha CHOTOMIHI B YMOBaX 3HAYHOTO TEXHOJOTIYHOTO TIPO-
rpecy, MPaBOBIACHUKU BXKE HE B 3MO31 BIJICTS)KHTH yCi BHITAJKW BUKOPHCTAHHS TBOPIB Ta 00’€KTIB CYMIKHHUX
MpaB, a TAKOXK 310paTH BUHATOPOAY 32 TaKe BUKOPUCTAHHS, BUKIIIOUHO 3aB/SIKH AisTIbBHOCTI OPraHi3alliil KOJIEeKTHB-
HOTO yIpaBJIiHHS NPaBaMy, K 3aCBi4y€ 1HO3EMHHUH JOCBIJ, [1¢ CTAIO MOXKJIMBHM. Nnetses Mpo opraHizaii, mo
YIPaBIAIOTh Ha KOJIEKTHBHIM OCHOBI MAHOBUMH MIPpaBaMu cy0’€KTiB aBTOPCHKOTo Ipasa i (a00) CyMIXHHX MpasB i
HE MaroTh Ha METi ojiepkaHHs npulyTKy [1].

Xou icTopisi CTAHOBJICHHSI IHCTUTYTY KOJIEKTUBHOTO YIPABIIHHSA MpaBaMu B YKpaiHi Ma€ MPakTUYHO TPH
JECATHIITTS, (EKTUBHOKO MIsIIBbHICTh TAKWX OpraHizalliii Bu3Hatu ckianHo. Kimbkox crareid, siki MiCTHIIUCH Y
po3nini 4 3akoHy Ykpainu «IIpo aBTopcrke MpaBo 1 CyMikHI IpaBay AJs IOBHOLIHHOTO IIPaBOBOTO IX peryatoBaH-
Hs1 OyJ10 SIBHO 3aMalto. SIk BKa3yIOThb TOCTITHUKH, aKTyaIbHIMH 10 HEAaBHBOTO Yacy OyIH «TUTAaHHS IOA0 MOHST-
Ts1, POPM, IPABOBOI IIPHPOMH 1 MiCIIsl KOJIEKTHBHOTO YIIPABIiHHSI MAHHOBUMH aBTOPCHKUMH 1 CYMIXKHHMU MTPaBaMK
B CHCTEMI CITOCOOIB PO3MOPSKEHHS IPaBaMHU 1HTENIEKTYaIbHOT BIaCHOCTI» [2, ¢. 11]. Ha BupileHHs 03HaYeHUX
mpo6JeM 1 mig BIUIMBOM MiXKHaponHoi cniibHOTH Y 2018 poui OyB npuitnsatuii 3akoH Ykpainu «lIpo edexTuBHe
VIpaBIiHHS MAWHOBUMH TIpaBaMH MTPABOBJIACHUKIB Y Cepi aBTOPCHKOTO MpaBa i (a00) cyMikHUX mpaBy. [lepmii
CHeliabHUM 3aKOH y JOCHiIKyBaHil cdepi, 6e3yMOBHO, CyTTEBO 3MIHHMB CUTYAIIlO 13 HisJIBHICTIO OpraHi3amii
KOJICKTMBHOTO YIIPABIIiHHS TpaBaMH. Ta MOXIMBOCTEH IS HOTO BIIOCKOHAJICHHS IIle¢ Oararo, BiiTak HayKOBi JIO-
CJiJKEHHS B cpepi KOJIGKTUBHOTO YIIPABIiHHS MPaBaMH € 1 HaJalli aKTyaJlbHUMH 1 3aTpeOyBaHUMU.

3akoH Ykpainu «IIpo edekrnBHe ynpaBiaiHHSI MafHOBUMH TpaBaMu MTPABOBIACHUKIB y chepi aBTOPCHKO-
ro npagsa i (a00) CyMiXKHUX MpaB» BU3HAUUB TPU BUAU KOJIEKTUBHOTO YIIPaBIiHHA — 10OpPOBUIbHE, 000B’A3KOBE Ta
posmmpere. Lle Brepiie B HalliOHATBHIN MPaKTHIIl, OCKIJIBKH J0 MPUHHATTS 3aKOHY YCIO CHCTEMY KOJICKTHBHOTO
VIpaBIiHHA CijJ Oyno BBaXaTH J0OPOBiLIbHOI0. CyTh 11 3BOAUTHCA 710 TOTO, L0 L€ «KOJIEKTUBHE yIPaBIiHHS, 110
3MIIACHIOETHCS OPTaHi3alliIMA KOJICKTUBHOTO YIPaBIIiHHS, 3aPEECTPOBAHUMH Y BCTAHOBJIICHOMY ITHM 3aKOHOM I10-
PAAKY, BUKIIOYHO MIONO 00’ €KTiB aBTOPCHKOTO IpaBa i (a00) CyMiKHUX MpaB, BKIIOYEHUX /10 KaTajory BiMoBid-
HOT opraHi3allii KOJICKTUBHOTO YIpaBiiHHM» [3]. Y MOpIBHAHHI 13 IHITUMH BHIaMU — 116 HAUMACIITAOHIITHA BUJT
YIPaBIiHHA 13 BiACYyTHIMHU OyIb-SIKUMHU OOMEXEHHSAMHU MPaB IIPABOBJIACHUKIB, SKi IepeIaloTh CBOT MaifHOBI MpaBa
B yIpaBliHHs opranizaitii. [Tornpu Te, BOHO Ma€e cBO1 0COOIMBOCTI, 3yMOBJICHI OHOBJICHHSIM 3aKOHO/IaBCTBA Y 3a-
3HaveHi cdepi, a ToMy moTpedye sIKICHOTO HAYKOBO-IIPAKTUYHOTO aHaizy.

AHAJI3 0OCTaHHIX JoCiMKeHb Ta myOaikaniii. B nuBiTicTHYHIA HayIi OKpEeMi acleKTH 1HCTUTYTY KO-
JIEKTUBHOTO YIPaBIiHHS MpaBaMU MPEACTaBIeH] y JOCTIIKEHHAX TaKuX BUeHUX, sk: O.B. Antonosoi, K.O. Ada-
HacwkeBa, B.C. JIpo6’sa3ka, O.B. XKysaku, XK.B. 3apansHoi, FO.M. Kaminu, A.O. Komunis, O.B. KoxaHocbkoi,
P.A. Maiinanuvka, JI.P. Maiinanuk, A.B. Makapuuesa, O.I1. Opmiok, JI.JI. Pomananze, O.I1. Cepreesa, C.K. Ctyna-
ka, T.B. ®enocenko, K.I. ®enocenxo, P.b. lumku, O.B. YepkamuHoi Ta iHmux. [Tonpu 3HauHy HayKOBY LIHHICTb
JOCITIKEHb BKA3aHUX BUCHUX, BCE XK BAPTO 3a3HAYUTH, [0 BUKOHYBAINCh BOHUA B OCHOBHOMY JI0 IPUUAHSITTS CIIe-
iaJIBHOTO 3aKOHY B 3a3Ha4YCHIi c(epi, a BiATaK HE BPaXOBYIOTh 3MiH, BIIPOBAKCHUX 3aKOHOJIABIIEM HEIIONABHO.
VY 3B’A3KYy 13 3a3HAYEHUM, AOCIIIKECHHS YCiX aCleKTiB JOOPOBIIBHOTO KOJIEKTUBHOTO YIPABIiHHA € aKTyaJbHUM
1 BYACHHM.

MerTo10 cTaTTi € TOCHIPKEHHSI 0COOIMBOCTEN TOOPOBIIBHOTO KOJIEKTUBHOTO YIPABIIHHS MpaBaMu, 3y-
MOBJICHUX OHOBJICHHSIM HOPMAaTHBHO-TIPABOBOTO PETYIIIOBAHHS Ta MPAKTHKOIO HOTO BIIPOBAKEHHS B YKpaiHi.

BukJjag ocHOBHOTO MaTepianay gociigkeHHs. BianosigHo 1o ct. 1 3akoHy, «100pOBijbHE KOJIECKTUBHE
YIPaBJIiHHS — KOJIGKTUBHE YIPABJIIHHS, IO 3MIHCHIOETHCS OpraHi3allisiIMi KOJICKTHBHOTO YIIPaBJIiHHS, 3aPEECTPO-
BaHUMH Y BCTAHOBJICHOMY IIUM 3aKOHOM MOPAIKY, BUKITIOUHO 111010 00’ €KTiB aBTOPCHKOTO mnpasa i (a00) cyMi>KHUX
MpaB, BKIFOUEHUX JI0 KAaTaJIOTy BiJIOBITHOT OpraHi3alii KOJISKTHBHOTO yIpaBIiHHD» [3]. Po3missHeMo neTanbHimnne
3a3Ha4yeny JneiHiliro.

OTOX, 10OPOBIIbHE KOJIGKTUBHE YIPABJIIHHS 3JIHCHIOETHCS OpPraHi3alliiMi KOJICKTUBHOTO YIIPABIiHHS.
[ieto opranizaii€l0 HaraJaeMo € «rpoMajJicbke 00’ €IHAHHS 31 CTaTyCOM KOPUIUYHOI 0COOM, 3apEeECTpOBaHE B
YcTaHOBI, 110 HE Ma€ HA METI OTPUMaHHS NMPUOYTKY, 3aCHOBaHE BUKJIFOUHO NMPABOBIACHUKAMHU, JISUTBHICTD SIKOTO
CHpsSIMOBAaHA HA KOJIEKTHBHE YIPaBIiHHA MailHOBHUMH MpaBaMU Ha 00’ €KTH aBTOPCHKOTO Mpasa i (ab0) cyMiKHUX
mpaB» [3]. Yke i3 bOro BU3HAYCHHsS BOAYa€ThCs MOIBIHHICTE peecTpallii 3a3HaueHUX puaudHux ocib. TooTo
KpiM 3BHYAHOT peecTpallii, sSKy NpOXoJsaTh yci 6e3 BUKIIOUEHHS IOPUANYHI 0coOU, AOCTIIKYBaH1 opraHizawii
3000B’s13aH1 3apeecTpyBaTHCh e i B YcraHoBi. Opranizailii MatoTh OyTH 000B’13KOBO HENIPHUOYTKOBUMH, & TOMY
3aKOHOJABEIb OKPEMO periaMeHTye, mo «OpraHi3amnii KOJIEKTHBHOTO YNPaBIiHHSA HE MAIOTh MpaBa MPOBAIUTH
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MiANPUEMHHAIIBKY JTiSUTBHICT 1 3[{IHCHIOIOTH JIMIIE TOCIOAAPChKY JisSUTBHICTD, 10 HE Ma€ HA METi Ofiep KaHHs MPH-
OyTKY, 3 METOIO JIOCATHEHH CBOIX CTaTyTHUX wijiei» (1. 3 ct. 12 3axony). I1. 10 ct. 5 HaBiTh 3a3Hayae, mo «Op-
raHizaiii KOJISKTUBHOTO YIPaBIiHHS HE MalOTh TpaBa:

1) BuUKOpHUCTOBYBAaTH B OyAb-IKHH CIIOCIO 00’ €KTH aBTOPCHKOTO MpaBa i (a00) CyMiKHUX MpaB, MalHOBI
MpaBa MO0 SKUX TepeNaHi IM IS yIpaBIiHHS Ha KOJCKTHBHIM OCHOBI;

2) nopy4aty 34iiCHEHHS 000B’I3KOBOTO Y PO3LIUPEHOTO KOJIEKTUBHOTO YIIPABIiHHS HA TepUTOpii YKpa-
{HM 1HIIIMM OpTraHi3aIlisaM KOJIEKTUBHOTO YIIPABIiHHS a00 TpeTiM ocobaM;

3) OyTH 3aCHOBHMKOM a00 Y4aCHUKOM Cy0’€KTIB MiANPUEMHUIIBKOT AisbHOCTI [3] . 3 boro pobuMo BU-
CHOBOK, IITO 3aKOHO/IaBEIlb JIOBOJII YiTKO BU3HAYAE CYTh HEMPHUOYTKOBOCTI OpraHi3ariii.

3acHOBHUKAMU OpraHi3aiii KOJEKTUBHOTO YIIPABIiHHS IPaBaMH MOXYTh OYTH BHKIIOUHO PAaBOBIACHH-
KH, SKHMH € Cy0’€KTH aBTOPCHKOTO MpaBa abo CyMi>KHOTO TIpaBa M iHII 0coOH, KpiM OpraHi3allii KOJIEKTHBHOTO
YIpaBJIiHHA, SKi Ha MiJCTaBl TOTOBOPY 3 Cy0’€KTOM aBTOPCHKOTO Mpasa i (a00) CyMiXXHHUX MpaB 4M 3TiAHO 13 3aKO-
HOM MAroTh [IPaBO Ha OTPIMAHHS YaCTKH JJOXOAY Bix mpas. [lo pedi caMe 1151 BUMOTa /10 3aCHOBHHUKIB HE € HOBOIO, a
OCHOBHA iJ1esl 11 BIIPOBaKEHHS IOJIsITaia B TOMY, IO caMe MPAaBOBIACHUKU MAIOTh HAalOLIbIE TOCBIY B peai3a-
11ii aBTOPCHKUX Ta CYMIKHHUX TPaB, caMe BOHH 3HAIOTh yCi MOXKIIUBOCTI BUKOPUCTAHHS TBOPIB, & TOMY HalKpaIum
YHHOM 3MOXKYTh BUKOHYBATH 3aBJIaHHS, SIKi Tepea0dadeHi CTaTyToM.

JloOpoBiIbHE KOJIGKTUBHE YIPABIIHHS 3IHCHIOETHCS BUKIIIOYHO IOJO0 O0’€KTIB aBTOPCHKOTO TIpaBa i
(a00) cyMi>XHUX TpaB, BKJIIOYEHUX J0 KaTaJory BiAMOBIAHOI opraHi3alii KOJEKTHUBHOTO yNpaBlliHHS. 3a3Ha4eHe
CIIJT pO3YyMITH HACTYITHUM YHMHOM: 3aKOHOJIABEIlh BKa3aHOK HOPMOIO MPOBOIUTH YITKE PO3MEKYBAaHHS MiXK BH-
JlaMH KOJIEKTUBHOTO YIPABIiHHSA, aJ[Ke JIMIIE B J0OPOBUIFHOMY yIPaBIIiHHI AiSJIbHICTD 3aJ1€KUTh BiJl BKIIOYEHHS
B KaraJioru 00’ €KTiB, IpH 00OB’I3KOBOMY I1€ 3HAYCHHS HE Ma€, a IPU PO3IIUPCHOMY BiI0YBAEThCS HE3AICKHO BijT
iX HasBHOCTI B KaTajo3i opranizauii KOJEKTHBHOTO YIPaBIiHHS.

3 MpUBOAY KaTaJoTiB BIJATOBITHUX OpTaHi3allid, CIijl 3a3HAYMTH, IO 1€ € CYKYIHICTh 00’ €KTIiB aBTOD-
ChKOTO TIpaBa i (a00) cyMDKHUX MpaB, MAlfHOBUMH INpaBaMU Ha sKi yrpasisie opraHizamis [3]. Tyt cmin Takox
3a3HAYMTH, 110 13 19 3apeecTpoBaHUX HA CHOTOHI OpTaHi3alliii KOJIEKTUBHOTO YIIPABIiHHS MpaBaMH, 16 Mae mpaBo
3I1HCHIOBATH CBOIO JISUIBHICTH B OyIb-AKiil cepi JOOPOBLIBHOTO KOJEKTUBHOIO YIIPaBIiHH. AOW BU3HAUYNUTHUCH,
1o 1e 3a Oymb-sKi cepH, CIIiJl BChOTO JIUII BUKIFOYUTH 13 3araJIbHO MOYKITUBOTO CITUCKY Ti, SIKi BITHOCSTHCS IO
cthep 0060B’SI3KOBOTO Ta PO3LIKUPEHOTO KOJIEKTUBHOTO YIPABIiHHS.

AHanizytoun HopMu 3akoHy Ykpainu «IIpo eekTHBHE yrnpaBiIiHHS MAaifHOBUMH TpaBaMH IIPABOBIACHH-
KiB y cpepi aBTOPCHKOTO mpaBsa i (a00) CyMIKHHUX MPaB», MOXKEMO 3ayBaXKHTH, 110 J0 chep 000B’I3KOBOTO KOJIEK-
THUBHOTO yTIPABJIHHS HAJEXKAaTh:

1) mpaBo cigyBaHHA 100 TBOPiB 00Pa30TBOPUOTO MUCTELITBA;

2) peniporpadiyHe BiATBOPSHHS TBOPIB Ta iX YacTHH (YPHBKIB);

3) BiATBOpEHHs B JOMAILIHIX YMOBAxX i B 0COOMCTUX LIJISX TBOPiB, BUKOHAHb, 3a(iKkcOBaHUX y (hOHOTpa-
Max, Bijieorpamax, ix MpuUMipHUKaX, a TAKOXK ay/liOBi3yaJbHUX TBOPIB Ta X MPUMIiPHHKIB;

4) xabenbHa peTpaHCIALisA 00’ €KTIB aBTOPCHKOTO MpaBa i (a00) cyMiXXHUX MpaB, KpiM MpaB OpraHizallii
MOBJICHHS IOJI0 iXHIX BIACHUX MPOrpam (TIepeaad) MOBJIICHHS.

Po3miupene koeKTUBHE YIIPaBIiHHs 00’ €KTaMU aBTOPCHKOTO ITpaBa i (a00) CyMIXHHX MPaB 3A1HCHIOETHCS
BHKITIOYHO B TakuX cepax:

1) my6niuHe BUKOHAHHS My3UYHUX HEIPaMaTHUYHUX TBOPIB 3 TEKCTOM 1 0€3 TEKCTY, BKJIIOYHO 3 TUMH TBO-
pamu, 110 BKJIFOUYEHI JI0 CKIIaTy aylioBi3yalbHHUX TBOPIB;

2) nyOniyHe CIOBIlIEHHS MY3MYHHX HelpaMaTHYHUX TBOPIB 3 TEKCTOM 1 0€3 TEKCTY, BKJIIOYHO 3 TUMH
TBOpPaMH, IO BKITIOUEHI JI0 CKIIAIy aylioBi3yalbHUX TBOPIB, KPIM KaOeIbHOT peTpaHCIIALLIT;

3) mpaBo Ha crpaBeJIMBy BUHATOPO/Y, CIIbHY JIS BUKOHABLIB Ta BUPOOHUKIB (hOHOTpaM (Bigeorpam),
3a myOJIiYHe BUKOHAHHS (DOHOTpaM i 3a(iKCOBaHMX y HAX BUKOHAHb UM IMyONIYHY JEMOHCTpAIIiIO Bificorpam i 3a-
(ikCOBaHUX y HUX BUKOHaHb, OMYOiKOBaHUX JJI BUKOPUCTAHHS 3 KOMEPIIHHOIO METOI0;

4) mpaBo Ha CHpaBeIIUBY BUHATOPO/Y, CIUTBLHY JUIS BUKOHABIIIB Ta BUPOOHUKIB (hOHOTpaM (Bimeorpam),
3a myOidHe croBileHHs GoHorpam i 3aikCOBaHUX Yy HUX BUKOHAHb, BileorpaM i 3a(hikcoBaHUX y HUX BUKOHAHbD,
OmyOJIIKOBaHMX JUTS BUKOPHUCTAHHS 3 KOMEPIIIHHOIO METO0, KpiM KabenbHOi peTpancisii [3]. TobTo, 3a BUHATKOM
BKa3aHHUX BOCHMU cep, T0OpOBiIbHE KOJICKTUBHE YIIPaBIiHHI MOXKE IMOKPUBATH aOCOMIOTHO Bei iHII cdepu. |
10 BaXJIMBO, 13 16 3apeecTpoBaHUX OpraHizaiiii Ha cepy T0OPOBITHFHOTO YIPaBIiHHS, JIMIIE OJHA OpTraHi3alis
Ma€ 4iTKO BU3HAUYEHY 3aKpimiieHy 3a cobor cdepy — Beeykpaincbka rpomazackka oprasizaiis «Cinema» no6po-
BUJTbHE KOJICKTHBHE YIIPABIiHHSA MAalfHOBUMH MpaBaMu Cy0’ €KTiB aBTOPCHKOTO TIpaBa B aymioBi3yallbHil cdepi [4].
Bkasane o3Havae, 1110 Ha OJIHY 1 Ty X cepy MOXKYTh PETEHYBaTH Pi3Hi OpraHizallii, a BiATaKk y MpaBOBIaCHUKIB
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€ npaBo BuOOpy Mik icHyrounMH. I1. 3 cT. 5 3akoHy BcTaHOBMIOE, Mo «[IpaBOBIACHUKH MarOTh MPAaBO BUILHO
o0HMpaTy OpraHi3allilo KOJICKTHBHOTO YIIPABIiHHS, sKa Oy/e YIPaBIATH IXHIMA MalWHOBAMH MPaBaMH, BU3HAYATH,
SKi caMe MaiiHOBI TIpaBa 1 Ha AKi 00’ €KTH aBTOPCHKOTO Mpaga i (a00) CyMiXKHUX IpaB IepelaBaTi B YIIPaBIIiHHS,
3 ypaxyBaHHAM OCOONUBOCTEH, nependadeHux uuM 3akoHom» [3]. Lle BakiuBa rapaHTis s MPaBOBJIACHHUKIB,
OCKIJIBKH CTBOPIOE 3JI0POBY KOHKYPEHIIiIO B 3a3HaueHii cepi BIAHOCHH 1 JIMIIIE Ti OpraHizailii, o HaileeKTHB-
Hille 31iCHIOBaTUMYTh CBOIO JiSUIbHICTh, MOXKYTb CIIO/IBAaTHCh HA NEpEJaHHs B YIPaBIiHHA 3HAYHOI KiIBKOCTI
MalHOBUX IPaB.

VY miaTpuMKy BKa3aHOTO 3aKOHOJABEIb BIPOBAINB 1€ OIHY FapaHTilo JJIsl TIPABOBIACHHUKIB — IIPABO BH-
JTy4eHHsI CBOiX MalfHOBHUX IpaB MOBHICTIO a00 B YacTHHI i3 ympapiiHHs opranizaiii. I1. 6 cT. 5 BcTaHOBMIOE, 1110
«[IpaBoBIAaCHUKYU MaOTh PABO BIJIy4aTH CBOI MaHOBI [IpaBa 3 YIIPABIIiHHS OpraHi3allil KOJICKTHBHOTO yIIPaBIIiH-
Hs1, KpiM BUTIAJIKIB, epen0adeHnx UM 3akoHoM» [3]. CTOCOBHO OCTaHHIX BHITAJIKiB 3aKOHOIABEIlb Miepeadadac,
o «Po3mmpene KOJEKTUBHE YIPaBIiHHS repeadadae mpaBolpaBOBIACHUKIB BUIIyYaTH MOBHICTIO 200 YaCTKOBO
HaJICXKHI iM ITpaBa Ha 00’ €KTH aBTOPCHKOTO TpaBa i (a00) CYMIKHUX MpaB 3 YIIPABIiHHS aKpeJUTOBAHOT OpraHi3aiii
KOJIEKTHBHOT'O YIPABIIiHHSA B MOPAAKY, ependadeHoMy nuM 3akoHoM. OO0B’SI3K0BE KOJIEKTUBHE YIPAaBIiHHA HeE
nependadae BIITydeHHsI TPABOBIIACHUKOM, ITOBHICTIO 00 YaCTKOBO, HAJIGKHUX HOMY MaiiHOBHX TIPaB 3 YIIpaBIIiH-
Hs aKpeJUTOBAaHOIO opraHizauicio» [3]. I3 HaBeaeHUX HOPM BOAYa€eThC, 10 IHCTUTYT BUIIYYSHHS MAaifHOBUX ITpaB
13 YIpaBIiHHSA XapaKTepHUH JUIIIE I JBOX BHIIB YIPABIIHHSA - JTOOPOBUIFHOTO 1 PO3MIMPEHOTO, 000B’SI3KOBE
YIIPaBIIHHS TAKOTO MPaBa He Tepeadayae.

BinmMiHHICTE MiX BHIIyYSHHSMH B 3a3HaueHUX c(epax IOJATa€ JIUIIEC y TOMY, IO TPH T0OPOBITEHOMY
KOJIEKTHBHOMY YIIPaBIIiHHI MPaBO BIACHUK 3aBXJIM 3HAE AKi MpaBa B IKOMY 00cs31 1 sIKii opranizauii BiH nepeaas
1 3BEpTAEThCA 3 BUIYYCHHSIM JI0 Ofpa3y BijoMoi HoMy opraHizamii. ¥ BUIIaJKy PO3IIUPEHOTO YIIPABIiHHSI BOHO
«3IIACHIOETHCA 100 MAfHOBUX MpaB YCiX MPaBOBJIACHUKIB 3a BiJIOBITHOIO KaTeropieio y cdepax, MoA0 SIKUX
aKpeIUTOBAHO OpraHi3allito, y TOMY YUCIIi THX, 110 He YKJIaJaJId IOTOBIp PO YIPABIiHHSA 00’ €KTaMHU aBTOPCHKOTO
mpasa 1 (a00) CyMKHMX IpaB 3 aKPeIUTOBAHOIO OpraHi3alli€lo, He3aJeKHO BiJl 00paHOro TaKUMU MIPABOBJIACHU-
KaMH CIIoco0y YIpaBIliHHS HAJICKHUMHU iM npaBamm» [3]. ToOTO B 3a3HaveHiid cdepi ynpaBimiHHS IPaBOBIACHUK
MOX€ HE 3HaTH MPO (paKT BKIFOUCHHS HOTO MPAaB B YIIPABIIHHS i PO3LUIMPEHE YIPABIIHHI MOXKE HABITH HAKPACTHCh
Ha 10OpoBiIbHE. | Nuie npu OTpUMaHHI HUM 310paHOT BHHATOPOIU HOMY TIPO TaKWH (aKT yrpaBIiHHS CTA€ BijIO-
Mo. CamMe ToMy peaJri3allisl mpaBa Ha BiKIMKAaHHS B PO3LIMPEHOMY YIIpaBJIiHHI 3HAYHO BijJlaeHa B yaci y mopiB-
HSIHHI 3 TOOPOBUILHUM YIPABITIHHSM.

BaxiBo BiI3HAYUTH, 110 IHCTUTYT BiIKIMKAHHS € HOBHM JJIs1 ChepH KOJIEKTUBHOTO YIIPABIiHHS IIpaBa-
MH, OCKIUTBKH JI0 TPUHAHATTS 3aKk0HY B 2018 poiri WItocsi BChOTO JIUIII PO PO3ipBaHHS JJOTOBOPY Ha YIIPABIiHHSI.
[HCTUTYT BUIy4YeHHS Y TIOPIBHSAHHI 3 MONEPEIHBO JII0UYMM €, Ha Hall TOMIS] 3HaYHO IIUPIIUM 1 AMHAMIYHILINM.
M iethest mpo Te, 110 BITyYaTH IPaBOBIACHHK CBOI MaifHOBI TIpaBa i3 YIpaBITiHHS MOKe B OBOJI Pi3HHX KOMOiHa-
LisAX: yci mpasa 13 J0OpOoBUIBHOrO a0 1X YacTUHY; yCi i3 pO3MUPEeHOro ado iX 4acTUHY y BUIAIKaxX HAaKJIaJICHHS
000x ctep. Jlo peui, B 0CTAaHHROMY BHIQJIKy caMe ¢()EKTHBHICTh 3MIHCHEHHS YIPABIiHHS BILUIMBATUME HA TIPH-
WHATTS PIillICHHS i3 SIKOTO YIPABIIHHS BHJIYYaTH MPaBa, a Iie 3HOBY XK € MO3UTHBHUM JJIsl IPaBOBIaCHUKA. MU 3
[IHOTO MPUBOAY BBAXKAEMO, 11O CaMe 3aBJISKH 3alPOBAKCHHIO MOKIMBOCTI YIIPABIATH HA JOOPOBUIBHIA OCHOBI
B OJIHUX 1 THX k€ cpepax pi3HUMHU OpraHi3alisMu Ta Peati30BYBaTH IPABO HA BUIIyYCHHS MalHOBUX IPaB, 3aKO0-
HOJaBIIEM 3pOOJICHO MEepIINi KPOK 10 (OPMYBaHHS IUBLTII30BAHOTO PUHKY B c(pepi KOJIEKTUBHOTO yIpaBIiHHS. |
X04a cucTeMa Ie nepebyBae Ha cTaii popMyBaHHS, TaKi KPOKH 3aKOHOMABIL CIIiJl BU3HATH (QYHIaMEHTATbHUMHU
1 BIpHHMHU.

JoOpoBiibHE KOJNEKTUBHE YMPABIiHHS 3A1MCHIOETHCS OpPraHizalli€lo BUKIIOUHO HAa OCHOBI JOTOBOpY i3
mpaBoBIacHUKOM. CTOCOBHO NPAaBOBOI MPHPOAN 3a3HAYEHOTO JOTOBOPY CIIiJ BKA3aTH, IO BiH € TaKHM, Ha SIKO-
r0 TOIIUPIOIOThCS 3aranbHi monoxenHs K Ykpainu mpo moroBopu 3 ypaxyBaHHSIM OCOOIHBOCTEU JOTOBOPIB
010 PO3TOPSKEHHS MAWHOBUMH TIpaBaMH 1HTEJIEKTYaJ bHOI BIACHOCTI, ependadeHi maBow 75 IIK Ykpainu
[5]. B.M. Kpuxna noroBopu npo po3nopskeHHs] MaifHOBUMH [IpaBaMU 1HTEJIEKTYyalbHOI BIACHOCTI BiIHOCUTD
JI0 TPYITH JIOTOBOPIB Y cepi iHTETEKTyallbHOI BIIACHOCTI, CIIPSIMOBaHUX Ha HAOYTTs, 3MiHy a00 MPUITMHEHHS Maki-
HOBHX IpaB Ha 00’ €KTH 1HTEJIEKTYyaJbHOI BIacHOCTI [6, c. 621].

Jo 15 tpaBus 2018 pomi B 3akoni Ykpaiau «[Ipo aBTopchke mpaBo i CyMiXKHI IIpaBay iCHyBajla HOpMa
CT. 49, 3riIHO 3 KOO BCTAHOBIIOBAJIOCH, IO JOTOBIP KOJCKTHBHOIO YIPAaBIiHHSI MAaiHOBHMH aBTOPCHKAMH Ta
CYMIXKHHMH TMPaBaMH PETYIOE BIIHOCHHU MiXK Cy0’€KTaMH aBTOPCHKOTO TpaBa Ta CYMIKHUX TpaB Ta BiAMOBI-
HUMH OpraHi3aliiM{ KOJEKTHBHOIO YTPABIiHHS, SKI YIOBHOBXYIOTH YIPABUTENIB AISTH Bil IMEHI Cy0’€KTiB
ABTOPCHKOTO IPaBa YM CyMDKHHUX IPaB y BIJHOCHHAX 3 KOPUCTyBaYaMU TaKHMH 00’ €KTaMH 1HTEIEKTYaIbHOT Mi-
SUTBHOCTI 3 TUTaHb IOTO/KEHHS PO3Mipy BUHATOPOAH, YKIIAICHHS 3 KOPUCTYBaYaMU JOTOBOPIB PO BUKOPUCTAHHS
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MpaB, MepelaHuX B YIPABIiHHI, 300py, pO3MOAUTY BHUIUIATH 3i0paHOi BUHATOPOIW 32 BUKOPHUCTAHHS 00’€KTIB
ABTOPCHKOTO IpaBa YM CyMDKHHUX IMPaB cy0’€KTaM aBTOPCHKOTO TpaBa i CYMDKHHX IIpaB, MpPaBaMU SIKUX BOHU
YIPaBJSIFOTh, BAMHEHHS 1HIIWX Jil, HEOOXITHUX JIJIS 3aXHCTY IpaB, YIPABIiHHS SKAMH 31MCHIOE OpraHi3amis
KOJIGKTUBHOTO YIIPABJIiHHS, B TOMY YHCIIi 3BEPHEHHS JI0 CY/y 3a 3aXHUCTOM IpaB Cy0’€KTiB aBTOPCHKOTO MpaBa 4u
CYMDKHHX TIpaB BiJIOBITHO O CTaTYTHUX MOBHOBaKEHH Ta JOopy4deHHSI. CTaHOM Ha CHOTONHI BKa3aHa CTATTS BH-
Jy4eHa i, 0 MPUMITHO, B 3akoH Ykpainu «IIpo edekTuBHE ynpaBiiHHA MailHOBUMH MpaBaMH MIPABOBIACHUKIB y
chepi aBTOpCHKOTO MpaBa i (200) CyMIXHUX IPaB» He BKIOUEHO. Le € yrmymeHHsIM 3aKOHOIaBIIs, Ha HAIITY JYMKY.
AJKe B OCTAaHHBOMY 3aKOHI 3raJyIOThCs JIUIIE JOTOBOPH PO MAPTHEPCTBO Ta PO MPEICTABHUIITBO IIPaB, TOII SIK
HOPMH II0I0 OCHOBOIIOJIOKHOTO JIOTOBOPY, 3 SIKOTO PO3MOYHHAIOTHCS YCi CYCIIIbHI BITHOCUHH, BifCcyTHI. J{s 3a-
MOBHEHHSI 03HAYCHOT POTAMHH IIPOIIOHY€EMO JTOTTOBHUTH CT. 1 e(iHINi€0 JOrOBOPY PO KOICKTHBHE YIIPABIIiH-
HS y JIEIIO CIPOIEHOMY BapiaHTi, y IOPIBHSAHHI 3 HABEJICHUM. BiiTak pomoHy€eMo TIiJ1 JOTOBOPOM KOJIEKTHBHOTO
YIpaBJIiHHA PO3YMITH JOTOBIp, IO PETYIIO€ BITHOCHHHU MK ITPABOBIACHUKAMH Ta BiJIOBITHUMH OpraHi3alisiMu
KOJICKTHBHOTO YIIPaBJIiHHSA, SKi YIIOBHOBAXKYIOTh YIIPABUTEIIB JISITH BiJl IX IMEHI Y BITHOCHHAX 3 KOPUCTYBa4YaMH
TakuX 00’ €KTiB 1HTENEeKTyaJIbHOI JisSUTbHOCTI 3 MUTaHb: MOTOMKEHHS PO3MIPY BUHATOPOAHU, YKIIAJAEHHS 3 KOpHUC-
TyBa4aMH JIOTOBOPIB MIPO BUKOPUCTAHHS PaB, NIEPEAaHNX B YIIPABIiHHS; 300Dy, pO3NOALTY Ta BHILIATH 310paHoi
BHUHATOPOJIH 32 BUKOPUCTAHHS TaKKX 00’ €KTIiB MPaBOBIACHUKAM, IPABAMHU SIKHX BOHU YIPABJISIOTH; BANHCHHS i,
HEOOXiHHUX IS 3aXUCTY MPaB, YIIPABIiHHS SKHMH 3/1IHCHIOE OPTaHi3allis KOJICKTUBHOTO YIPABIiHHS, B TOMY YHC-
JIi 3BEPHEHHSI JI0 Cy/Iy 3a 3aXHUCTOM IPaB MPABOBIACHHUKIB BiIIOBIIHO IO CTAaTyTHUX MOBHOBAXXCHB Ta TOPYUICHHS.

BaxmBo TakoXk BiI3HAYHTH, IO 3IHCHIOIOYH TOOPOBIIbHE KOJICKTHBHE YIPABIIHHS OpraHi3alii BUnHI-
I0Th IOpUANYHI Ta (aKTUYHI JIii BiJ] CBOTO IMEHI, aJle B iHTepecax MpaBOBIACHUKA. 3TrigHO 4. 2 cT. 237 [{uBins-
HOTO KoJIeKcy Ykpainu, «He € mpepcraBHUKOM 0c00a, sika X0 1 Ji€ B Uy)KUX IHTepecax, aJie Bij BIACHOTO iMeHi,
a TakoXX 0c00a, YIIOBHOBa)KCHA Ha BEJICHHS NIEPETOBOPIB IIOI0 MOXKIIUBUX Y MallOyTHbOMY mipaBouuHIBY [S5]. I3
i€l HOPMHU BUITIMBAE, IO KOJCKTUBHE YNPABIIHHS IIpaBaMU HE MOXKHA BU3HATH NPEICTaBHUITBOM B YHCTOMY
Buai. JI.P. Maiinanuk 3 [b0ro npuBoIy 3a3Hayac, Mo «JOTOBIp KOJIEKTHBHOTO YIPABIiHHS MAHOBHMU MpaBaMU
cy0’€KTIB aBTOPCHKOTO TIpaBa i (a00) CyMiXKHUX TIpaB CIIiJ] BBAKATH Pi3HOBUIOM JIOTOBOPY NP0 HAaJIaHHS MOCIYT 3
PO3MOPSIKEHHS] MAHOBAMH IPaBAMU iHTEJICKTYaIbHOI BIIACHOCTI, Ha KU MOUIUPIOIOTHCS MOJIOKCHHS 3aKOHY
Mpo JIIEH31MHUN JIOTOBIp 3 HaJaHHSM BHKIIFOYHOT JIIICH31i HA BUKOPUCTaHHS O0’€KTa IMpaBa iHTEIEKTyaIbHOI
BJIACHOCTI 3 ITPaBOM HAJaHHS HE BUKIIIOUYHUX JIILEH31{ 110JJ0 BUKOPUCTAHHS 3a3Ha4eHUX 00’ €KTIB 1HIIUM 0CO0aM.
Bka3zanwuii BUCHOBOK BBR)Ka€MO BIpHUM JIMIIIE YaCTKOBO, OCKUIEKH HOpMA I1. 5 CT. 5 3aKoHY BCTaHOBITIOE, 1110 «IIpa-
BOBJIACHUKH, Y TOMY YHCII Ti, SIKi YKJIQJIH JOTOBIp MPO YNpaBliHHI MAWHOBUMH ITPaBaMu Ha KOJIEKTHUBHIM OCHOBI
3 OpraHi3aIli€ro KOJIEKTUBHOTO YIPaBIIiHHS, MAlOTh ITPaBO Ha CBiil po3Cy/l Ha/IaBaTH JI03BIJI HA HEKOMEPITiHHE BH-
KOPUCTaHHS HaJIe)KHUX IM 00’ €KTiB aBTOPCHKOTO Mpasa i (a00) cymMikHuX mpaB» [3]. Bigrak BipHUM HaBeleHHA
Oy/ie BHCHOBOK, SIKIIIO MOBa HTHME TIpO JIICH31HHUN JOTOBIp 3 HAIaHHSAM HEBHKITIOYHOT JIICH3I1.

Ha mpomecyanbHuil craTyc oprafizalliii KOJIEKTHBHOTO YIPABIIHHS MpaBaMH 3BepTae yBary MUCEHKO
0., Bkazytoun, mo «3BepHeHHss OKY 10 cyay 3a 3aXMcTOM MallHOBHX IpaB IMPABOBIACHHKA, ITiJT Yac 3IiHCHEH-
Hs TOOPOBIJILHOTO KOJIEKTUBHOTO YIIpaBIliHH, BiIOyBa€eThCs BiJ] iIMEH1 ITpaBOBIacHUKA. BinTak, B mpouecyalibHUX
BimHOcHHaxX OKY, 1m0 37iiicHIOE JOOPOBUIBHE KOJEKTHBHE YINPABIIiHHS, BUCTYIIA€ K MPEICTABHHUK IPABOBIIAC-
HUKa, 110 3A1MCHIOE BiJ IMEHI MIPaBOBJIACHUKA HOr0O MpollecyalibHi MpaBa Ta 000B’ 43K (MPEICTaBHUK — YYaCHUK
CYIOBOTO IPOIIECY, ajlle — He YYacHHUK crpaBm)» [7]. Moxmusicts OKY, 1m0 31ilicHIOE JOOPOBLIEHE KOJICKTHBHE
VIpaBIiHHSA, OyTH MPEACTABHUKOM Yy CYITOBOMY IPOIECi, HA TYMKY BUEHOTO - II¢ BHKIIOYCHHS i3 3aralbHOro
MpaBWIa PO TPEICTABHUIITBO JIUIIE a/IBOKaTaMH a00 3aKOHHUMH IpeICTaBHUKAMH. [3 3a3HaueHOro BOAYaeThCs
HEOHO3HAYHICTh JYMOK BYEHHX CTOCOBHO IPABOBOTO CTATyCy OpraHi3allii KOJEKTUBHOTO YIPABIIHHS IIPaBaMH.
Taky HEOTHO3HAYHICTh MOPOPKYE (aKT, III0 HOPMAMH MaTepiajJbHOTO MpaBa OpraHi3allii He MPUPIBHIOIOTLCS 110
MPEICTABHUKIB, TOII K HOPMaMH MPOILIECYaTbHOTO — HABIAKH.

Jaui BueHmit Bkazye, 1o «B oMy BigmiaHicTs Big OKY, 1o 3aiiicHIoe po3mmpene abo 000B’ I13k0Be KO-
JIEKTUBHE YNPABIiHHSA, IKi Y CYAOBOMY IIPOIECI MAIOTh CTAaTyC 0COOM, SKili 3aKOHOM HaJaHO MPABO 3BEPTATUCS
IO CyIy B iHTepecax iHIMX 0ci0 (TOOTO — y9aCHUK CIPaBH), 3BICHO, SKIIIO HE Ma€ JOPYYCHHS BiJl IPaBOBIACHUKA
(3aKOH JIOITYyCKA€ HAsSBHICTH JOTOBOPIB 3 IPABOBIACHUKAMU Y BHIAJIKY PO3IIUPEHOTO a00 000B’I3KOBOTO KOJIEK-
THBHOTO YTPaBIiHHSA). SIKIIO MiJICTaBOIO MO30BY € MOPYIIEHHS JOToBOpY, v sikomy OKY, mo 3xificHioe mo6po-
BUJIbHE KOJIEKTUBHE YIPaBIiHHA, BUCTYIala BiJl CBOTO IMEHi, X04a 1 B iHTepecax MpaBOBJIacHUKA, TO, BiIMOBIIHO,
i 3Bepratuch 10 cyny OKY B TakoMy BHITaJKy Oyze BiJl CBOTO IMEHI — 3a 3aXHUCTOM CBOIX MaifHOBHUX TIpaB, 1110 BH-
HUKIIU 3 TOTOBOPY (HAMIPUKJIIA, TpaBa BUMOTH BUILIATA BUHATOPOAHX 32 BUKOPHCTAHHS TBOPY)» [7].

BipauM BBa)kaeMO BHCHOBOK BYCHOTO, 110 B JoroBipHUX criopax OKY, mio 3aiiicHIoe T0OpOBUTBHE KO-
JIEKTUBHE YIIPABIIHHS, 3BEPTAECTHCS JIO CYAY BiJl CBOrO iMEHi, a y 033JJOrOBIpHUX Criopax (IIpH PO3MUPEHOMY Ta
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KOJICKTMBHOMY YIIPaBIIiHHI) — BiJI iIMEHI TIpaBoOBIacCHUKA. Takuii BACHOBOK IIIJIKOM, Ha HaIlly AyMKY, Oyze cripaBe-
JUBHUM HE JIUIIE NTPH BU3HAYEHHI MPOLECYAIFHOTO CTATyCy OpraHi3alii, a i Ipy BU3HAYCHHI MaTepiajlbHO-TIpa-
BOBOTO HOTO cTaTycCy. 3AiiiCHEHHS yIpaBIiHHSA BiJl CBOrO iMeHi ab0 BiJ| iMEHI IIPaBOBIIACHHUKA € BU3HAYAIHLHUM Y
JIAHOMY TTUTaHHI.

BucHoBku. OTOX, JOCITIKEHHST 0COOIMBOCTEH NOOPOBITHPHOTO KOJEKTHBHOTO YIIPABIIHHS TO3BOJIHIIO
chopMyBaTH HAM HACTYITHI BUCHOBKH.

1. JIoOpoBiUTbHE yIPaBIIiHHS MiCs MPUAHATTS CIemiadbHOro 3akoHy Ykpainu «IIpo edexTuBHE yrpas-
JIiHHS MAaifHOBUMHU IIpaBaMy NPaBOBIACHUKIB y chepi aBTOPCHKOro npasa i (a00) CyMIKHUX IpaB» CTaJNO OIHUM i3
TPHOX BHJIIB KOJICKTUBHOTO YTIPABIIiHHS.

2. 3niicHeHHS HOTO BiIOYBA€ThCS HA JOTOBIPHUX BIAHOCHMHAX BUKJIIOYHO LIOAO MAaifHOBUX IpaB, SKi Me-
penaHi IpaBOBIACHUKAMH B YIIPABIIiHHS 1 BKIIFOYCHI Y BIJIIOBITHI KaTaJIOTH OpraHi3aiii.

3. 3nilicHIOEThCA TOOPOBUIBHE YIIPaBIiHHSA TPOMAJCHKUM 00’ €JHAHHAM 31 CTaTycoM IOpPUIUYHOI 0cOOH,
3apeecTpoBaHe B YCTAHOBI, III0 HE MAa€ HA METi OTPUMaHHs NPHOYTKY, 3aCHOBAHE BUKIIOYHO IIPABOBIACHUKAMH,
JISUTBHICTB SIKOTO CIIPSIMOBAHA HA KOJNICKTHBHE YIIPABIIHHS MalHOBUMH IIpaBaMH Ha 00’ €KTH aBTOPCHKOTO TIpaBa i
(ab0) cyMiKHHX TIpaB.

4. Jo cdep, sKi moKpuBae JOOPOBLIbHE yIPaBIIiHHS, HalleXaTh yci cepu, KpiM TUX, 1[0 BU3HAYEHI [T
000B’S3KOBOTO Ta PO3NIMPEHOTO yrpaBiiHHA. [Ipuaomy, cepu 10OPOBIITBHOTO 1 PO3MIUPEHOTO YIIPABIIHHS MO-
KYTh HAKJIJIAaTHCh OTHA HA OJTHY.

5. BaxxnnBOIO TapaHTIEO IS MPABOBJIACHUKA € 3aIPOBA/KECHHS 3aKOHOIABIIEM IIPaBa Ha BiAKIHMKAHHS
MalHOBHUX IpaB 13 yIpaBIiHHA IOBHICTIO a00 4acTKOBO. TakuM YMHOM (HhOPMY€ETHCS KOHKYPEHTHUH PHUHOK MiX
OpraHi3allisMH, IO CIIPUATUME ITiIBUIICHHIO X e(h)eKTUBHOCTI.

6. [na BigHOBIIEHHS AediHilil AOroBOpY MpO KOJEKTHBHE YIIpaBIiHHA, sika Oyia mpuOpaHa i3 3aKOHY
PO aBTOPCHKE TPaBo, alie TaK 1 He TOMIIIeHa B 3aKOH MPO €(EKTHBHE YIPABIiHHS MPOIMOHYEMO TOTIOBHUTH CT.
1 BkazaHo10 nediHiniero. BiAmoBiqHO mi1 JOroBOPOM KOJIEKTUBHOTO YIIPABIIHHSI IIPOTIOHYEMO PO3YMITH JOTOBIp,
[0 PETYIIOE BITHOCHHU MiX MTPABOBIACHUKAMHY Ta BiJIIIOBITHUMH OpTaHi3allisIMA KOJICKTHBHOTO YIIPABJIiHHS, SKi
YIOBHOBAXKYIOTh YIIPAaBUTEIIB AiATH BiJl iX iMEH1 y BiIHOCHHAX 3 KOPUCTYBauaMH TaKUX 00’ €KTiB IHTEIEKTyaIbHOT
JUSUTBHOCTI 3 MUTaHb: MOTOKEHHS pO3Mipy BUHATOPOAH, YKJIAICHHS 3 KOPUCTYBauaMH JOTOBOPIB ITPO BHKOPHC-
TaHHS MPaB, MEPEIAHUX B YIPABIiHHSI; 300py, pO3IOILTY Ta BUILIATH 310paHOi BUHATOPOIH 32 BUKOPHCTAHHS Ta-
KHX 00’ €KTIiB MTPABOBIIACHUKAM, ITPABaMH SKUX BOHH YIPABJISIOTh; BAMHECHHS Jild, HCOOX1THUX IS 3aXKCTY IPaB,
YIIPaBIIHHS SIKUMH 3/1iHCHIOE OpraHi3allisi KOJICKTUBHOTO YIPABIiHHS, B TOMY YHCIi 3BEPHEHHS J0 CyIy 3a 3aXHUC-
TOM TIPaB IIPAaBOBJIACHHUKIB BiAMOBIHO IO CTATYTHUX TOBHOBAXEHB T TOPYICHHS.

7. [loganemmid pO3BUTOK HAYKOBHX BU€Hb Y c(epi JOOPOBIIBHOTO YIPABIiHHA MOXE CTOCYBaTHUCh YiTKi-
IIOTO BU3HAYEHHS ITPABOBOTO Ta MPOIECYaTBHOTO CTAaTyCy OpTaHi3alii, siki yIpaBJsioTh IpaBaMu.
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PO3NOPATKEHHS KOPITIOPATUBHUMMU ITPABAMM ITOAPYXKKA

Cmamms npuceésiuena ananizy cnocobdis po3nopsodcents KOpnopamueHUMU npasamu noopyxcoics. /logedeno,
Wo npu GI0YYIHCEHHI KOPNOPAMUBHUX NPA8 Ma Npu 6UX00i 3 10PUOUUHOI 0COOU KOPNOPAMUBHO20 MUNY OOHUM I3 NO-
OPYIHCICS — YHACHUKOM T0PUOUHHOL 0COOU KOPROPAMUBHO20 MUNY 3200a HA NPUNUHEHHS KOPROPATMUBHUX BIOHOCUH MIIC
VUACHUKOM T I0OPUOUYHOIO 0CODOIO THUWO020 3 NOOPYACIHCA He nompibna. Taka 3200a npe3iomMyemucs 6 cuy 3akony. Busna-
YeHO, AKUO 00UH i3 NOOPYIHCIHCA 3APEECMPOBAHUT AK AKYIOHEP AKYIOHEPHO20 MOBAPUCTEA, A THUMULL 3 NOOPYICICS — Hi,
Mo GiOUYIICEHHS KOPROPAMUBHUX NPAB (aKYill), 8 MOMY YUCTE 6UKYN aKYill MOBAPUCMBOM, MOdice 8i00ysamucs be3 3200u
IHWO020 3 ROOPYIHCIHCA, AKUIO 0DOE i3 ROOPYIHCIHCA 3aPEECMPOBAHI K CRIBBIACHUKYU AKYIl MOBAPUCMEA, MO IXH: 32004 HA
BIOUYIICEHHSI KOPROPAMUBHUX NPAG (AKYILL), 8 MOMY YUCTI GUKYI AKYIL MOBAPUCMEOM, MA€E 6ymiu 0608 3K0B010.

Kniouosi cnosa: xopnopamushi npasa, noopyucoicst, 00206ip, 3aK0H, GI0YYHCeHHS KOPROPAMUSHUX NPAG, NPAGO
BUMOCHU.

Ilo3nax B.

Pacnopsasicenue KopnopamueHsiMu RPAGAMU CYRPY206

Cmamus noceéaujena ananuszy cnocobo8 pacnopsxiceHus KOpnopamusHulMu npagamu cynpy208. /lokazano, 4umo
npu OMuyHCOeHUU KOPROPAMUBHBIX NPA8 U NPU 8bIX00e U3 IOPUOUYECKO20 TUYA KOPNOPATUBHO20 MUNA OOHUM U3 CY-
npy208 - YUaACMHUKOM IOPUOUYECKO20 TUYa KOPROPAMUBHO20 MUNA CO2acue Ha NpeKpaujeHie KOpnopamueHsix OmHo-
weHUL Mexcoy YY4aACMHUKOM U IOPUOULEeCKUM TUYOM Opye020 cynpyea He mpebyemcs. Taxoe coanacue npe3iomupyemcs 8
cuny 3axkona. Onpedeneno, eciu 0OUH U3 CYNPy208 3apecucmpupos8an KaxK aKkyuoHep aKkyuoHepHo2o odujecmaa, a opyaoti
U3 Cynpy208 - Hem, mo omuyxicoeHue KOpnopamueHvix npas (aKyuti), 8 mom yucie 8blKyn aKyuil 0oujecmseom, Moxicem
npoucxooums 6e3 coanacus 0py202o cynpyaa; eciu oda us Cynpyeos 3ape2ucmpuposansl KaK coeialenvybl aKxyuii 0o-
wecmea, mo ux coerdcue Ha OmuyyxicoeHue KOpnopamusHulX npae (aKyuti), 8 mom uucie 8blKyn aKyuti oouecmsom,
00/12ICHO ObIMb 0053aMENbHBIM.

Knrwouesvie cnosa: xopnopamusHvle npasa, cynpyau, 002080p, 3AKOH, OMYYHCOeHUsl KOPHOPAMUBHBIX NpAs,
npaso mpebosaHus.

Pozniak V.

Disposal of corporate rights of spouses

The article is devoted to the analysis of ways to dispose of corporate rights of spouses. It is determined that
the alienation of corporate rights, withdrawal from the company and exclusion of a participant from a legal entity of
corporate type is a _form of realization of subjective corporate law of the spouses by an order aimed at terminating
corporate relations between the participant and corporate legal entity.

1t is proved that in case of alienation of corporate rights and withdrawal from a corporate legal entity by one
of the spouses - a participant of a corporate legal entity, consent to termination of corporate relations between the
participant and the legal entity of the other spouse is not required. Such consent is presumed by law. The other spouse
agrees to contribute the property that is jointly owned by the spouses to the authorized capital of the corporate legal
entity, as a result of which the latter has either the right to claim the property obtained as a result of alienation of
corporate rights or withdrawal from the legal entity. The other spouse may also be entitled to compensation for half of
the share in the authorized capital of the respective legal entity and half of the share of income received from its activities
(in the case of division of joint joint ownership).

1t is determined that if one of the spouses is registered as a shareholder of a joint-stock company and the other
of the spouses is not, then the alienation of corporate rights (shares), including redemption of shares by the company,
may occur without the consent of the other spouse; if both spouses are registered as co-owners of the company s shares,
their consent to the alienation of corporate rights (shares), including the repurchase of shares by the company, must be
mandatory subject to the law in this area.

Keywords: corporate rights, spouses, contract, law, alienation of corporate rights, right of claim.
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Mo3Hsak B.
Po3nopsagxeHHs KOopnopaTUBHMMM NpaBaMn MOAPYXXKS

IMocranoBka npodaemu. CriJbHAM JUTSI KOPIOPATHBHOTO Ta CIMEHHOTO TpaBa € Te, IO CII0COON BUHHK-
HEHHS Cy0’€KTHBHOTO KOPIOPATHBHOTO MpaBa i Mpasa CHiIBHOI CyMiCHOI BIACHOCTI 32 KPUTEPiEM NMPABOHACTYII-
HUIITBA MOXKHA PO3MEXKYBAaTH HA TIEPBICHI, 1[0 3yMOBITIOIOTH BAHHKHEHHS MpaBa BIACHOCTI BIIEpIIe, 1 OXiTHi, Ki
nepea0auaroTh BAHUKHEHHS TpaBa BIACHOCTI y Ha0yBa4ya BHACIIOK HOTO MEPEXOIy BiJl MONMEPEAHBOTO BIACHUKA
JI0O HOBOTO 3a iX CIIJIBHOIO BOJICK. Y KaTEropiro MOXiJHUX CIOCO0IB HAOYTTS MpaBa BiTHOCATH MPAaBOYHHH, IO
BUMHSIOTHCS] HA MiJCTaBi JOTOBOPY a00 B CHITy 3aKOHY. PO3MOpSIKEHHST KOPHOPATUBHUMHE IPaBaMU IOIPYOKS
€ OJIHUM 13 BHJIB IOXITHOTO CIIOCO0Y HAOYTTS 1 MPUITMHEHHS IIPaBa, IO Big0yBAETHCS IUISIXOM HOTO IEepexony y
BJIACHICTH 1HIIUX OCi0 Ha MiJCTaBi IOTOBOPY UM 3aKOHY.

AHaJi3 ocTaHHix pocaimkens i myomikamiii. [TutanHrO, MOB’sI3aHOMY 13 MEPEXOOM KOPIOPATUBHUX
IIpaB 32 JIOTOBOPOM BiJl yUYaCHHKA IOPUAMIHOT 0COOM KOPIIOPATUBHOIO TUILY [0 IHIINX OCi0 MPHUCBAYEHO 3HAUHY
KUTBKICTh HAYKOBHX ITyOrniKkamiid. He € BUKITIOUCHHSIM 1 MATaHHS PO PO3MOPSIKEHHS KOPIIOPATUBHUMH IpaBaMU
MOAPY>KSI, IO TEX 3BEPTa€ 3HAYHy yBary BueHHX. Cepea HayKOBUX Ipalb, MPUCBSUCHUX MPABOHACTYIHHUIITBY
KOPIIOPaTUBHUX IIPaB, B TOMY YHCIII KOPIIOPATUBHHX IIPaB HOAPYKOKS, MO>KHA BUOKpeMHTH JomoBiai B. A. Bacu-
nweBoi, H. 1. Bintonsik, 1. B. XKuninkosoi, O. O. Cocynu, JI. B. Cimyk, B. . Likana, I. M. UepeBareHka Ta iHIIHX.

MeTo10 cTATTi € PO3KPUTH CIIOCOOH PO3MOPSIKEHHS KOPIIOPATUBHUMH TIPaBaMH HOAPYKKS Ta OKPECIIH-
TH IIPABOBI MOXITMBOCTI KOJKHOTO i3 MOAPYXKS Y pasi J0OPOBLUIEHOTO MT030aBICHHS CTATyCy yYacHUKA IOPUANIHOL
0COo0H KOPIIOPATHBHOTO THITY TOTO i3 HOAPYOKS, XTO € TAKAM YIaCHHKOM.

Buxknax 0CHOBHOTO MaTepiajy Aoc/izkeHHs. Y IOPHINYHIX 0c00aX KOPIIOPATUBHOTO THUITY IPABOBH-
MU (popMaMH peatizallii cyd’eKTUBHOTO KOPIIOPATHBHOTO MPaBa MIUISIXOM PO3MOPSIKEHHS € BiTIyKESHHS KOpIopa-
THUBHHX IIPaB 32 JOTOBOPOM, BHXiJl 3 TOBAPHCTBA, BUKIIOUEHHS 3 TOBAPUCTBA Ta BUOYTTS 3 TOBAPUCTBA BHACIIIOK
3BEPHCHHS CTATHEHHS YaCTKH y CTaTyTHOMY (CKJIQJICHOMY KariTalsi) abo cMepTi 0coOH, AKINO 1HIII MiCTaBH HE
nependadeHi 3akoHoM. BukimroueHHsM € AT, oCKinbkH IpaBoBUMH (OpPMaMH PO3MOPSIKEHHS aKLIIMH € Biqdy-
JKCHHST KOPIOPAaTHBHUX IPaB 32 JOTOBOPOM TPETIM 0C00aM, BHKYII aKI[iif TOBAPUCTBOM, 3BEPHEHHS CTATHEHHS Ha
akiii abo cMepTh 0CO0M.

0. O. Cocyna 3a3Hauae, IO BITIY>KEHHS € OIHIM 31 CIIOCO0IB PO3NOPSHKEHHS MAiTHOBIM MIPaBOM, YHa-
CIIJIOK YOTO 3MIHIOETBCSA NPABOMOYHHUI Cy0’ekT. BinmoBinHO MaifHOBI mpaBOMOYHOCTI KOPIOPAaTHBHOTO IIpaBa
MPHITHHAIOTHCS y TIONIEPEHBOr0 Cy0’€KTa KOPIOPATHBHUX BIJHOCHH 1 BUHHMKAIOTH y HOBoro [12 c¢. 72 — 73].
A. CrinueHKo JOBOJUTE, 110 00’ €KTOM BiAUYKEHHsI y HIUBUIEHOMY 000pOTi MaifHOBI IpaBa PO3IMISIAar0THCS JHIIE
sIK 00’ €KTH [IUBUTLHUX IPAB, a HE K €JIEMEHT 3MICTy TPaBOBITHOCHH. binbiie Toro, BiamosiaHo j0 4. 2 ct. 190 [IK
Ykpainu MaifHOBI TpaBa K 00’ €KTH JUIS 3py9HOCTI BiTHECEHI JO HECTIOKHMBAHUX PEUCH, a TOMY 1 BiUyKyBaTHCS
MaroTh 3a MpaBmiIamMu octaHHix [11, ¢. 60]. B. A. BacunbeBa 3a3Hauae, 10 KOPIOPAaTHBHE MPABO SIK CAMOCTIHHHHA
000poTO31aTHUIT 00’ €KT OXOITIOETHCS MOHSATTSAM «MAMHOBI IIPaBay 1 TOMY MOXE BHCTYHATH MPEAMETOM Pi3HUX
UBIIBHO-MPaBOBHX J0roBopiB [1, c. 107]. JI. B. Cinryk Bka3zye Ha Te, 110 3aCTOCOBAHHMN 3aKOHOAABIIEM TEPMiH
«4JaCTKay, «aKILis» — e TUIBKU MpaBoBa (hopMa, y sIKiil KOpIOpaTHBHI IPaBa MEPEXoasiTh Bil y4aCHUKA TOBAPUCTBA
Jo iHmux oci6 [10, ¢. 63 — 64]. [ToromKyr4YKCh 3 TyMKaMy BYEHUX PO3IISTHEMO OCOOIMBOCTI OPSAKY PO3MOps-
JOKEHHS KOPIIOPaTUBHUMH ITPABAMH HMOAPYKAKSL.

VY BcixX BUITaAKax MPaBOHACTYITHHUIITBA BAKIIHBUM € JOTPUMAHHS ABOX YMOB: 1) HasBHICTh y BiUYyKyBada
IpaBa, SKe BiH Ma€ HaMip BiACTYNHTH; 2) paBOBa MOXIIUBICTE PO3NOPIIUTUCS TakuM mpasoM [9, c. 10]. Biquy-
JKCHHSI KOPIIOPaTUBHUX MPaB MOXKE 3/IIHCHIOBATHCS HA MiJCTaBi JOTOBOPIB KYMiBIi-MPOJAXKY, AapyBaHHs, MiHH Ta
IHIIKNX, TIepe10aYeHNX YMHHUM 3aKOHOJIaBCTBOM YKpainu [3, c. 123]. Tlopsix 3 BiquyKeHHSIM KOPIIOPaTHBHUX MIPaB
BapTO 3BEPHYTH yBary i Ha BUXiJ] Ta BUKIIIOUCHHS 3 TOBAPHCTBA.

[IpaBo Ha BHXijJ 3 TOBApUCTBA € CY0’ €KTMBHUM KOPIIOPATUBHHUM IIPABOM, SIKE€ YYaCHHK peaizye y pasi
BUSIBIICHHS HaMipy BUBECTH aKTHBH 3 TOBapHUCTBA. BHXin 3 ToBapHCTBa € OE3IMOCEPENHBOI0 TI€I0 YIaCHUKA, KA
CHPSIMOBaHA Ha IIPUIIHHEHHSI KOPIOPATUBHUX BiTHOCHH 3 TOBapUCTBOM. POpMOI0 peasizaliii BUXOAy 3 TOBAPUCTBA
€ 3asBa, KA y MUChMOBIH (hOpMi TOJAETHCS IO TOBAPUCTBA 1 MIAMHUCY€ETHCSA ydacHUKOM [8, ¢. 153]. BimMiHHICTB
MK BIT9y>KCHHSIM YaCTKH Y CTaTyTHOMY KaIliTali i BUXOOM 3 TOBapUCTBA MOJISTAa€ y TOMY, III0 BUXiJ 3 TOBAPUCTBA
€ OMHOCTOPOHHIM IIPaBOYHHOM, CIIPSIMOBaHHUM Ha MPHUITHHEHHS KOPIIOPATUBHUX BiTHOCHH MK YIaCHHKOM i TOBa-
PHCTBOM HE3aJIEXKHO BiJ] 3TO/IM IHIINX YYACHUKIB UM CAMOTO TOBAPHCTBA, 110 BUMHSETHCS IIUISIXOM TTOJIaHHS 3a5IBH
PO BUXIM, a BIMIY)KCHHS YaCTKHU 31 CHIOETHCS YYaCHUKOM IIUIIXOM YKJIaJCHHS JJOTOBOPY, IO 3yMOBITIOE TIEPEXi
KOPIIOPaTUBHUX TPaB Bil yUaCHUKA TOBAPHCTBA JI0 1HIIMX YYACHHKIB, CAMOIO TOBAPHCTBA YU TPETIX 0Ci0, AKII0
3aKOHOM YH CTaTyTOM He Nepe0adyeHo 0OMeKeHb 00 000POTO3aTHOCTI YacTku [7, ¢. 226 — 227].

PazoM i3 THM, SIK IIpU BUXOA1 3 TOBAPHUCTBA, TAK W MPH BiAUYKEHHI YaCTKH, SIK MPABUIIO, 3IHCHIOETHCS
BUIIaTa AiHCHOT (PUHKOBOI) BapTOCTI YaCTKU yyacHHKA. OJJHAK BUXiJ] yYaCHUKA 3 TOBAPHUCTBA Ta MPOJAXK YACTKU
MaroTh Pi3Hi IpaBoBi Hachiaku. [lo-mepiue, npu 3AiCHEHHI TPOAAXy YAaCTKH y CTaTyTHOMY KalliTali y4acHUK
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3000B’s13y€ThCS TIEPEAaTH YaCTKY MOKYTIIIIO, a TOKYIENb OIUIATUTH BapTiCTh YaCTKH Ha PUHKOBHX 3acajiaX, BU3Ha-
YEHHUX YYaCHUKOM. Y pa3i mpoJaxy YacTKH 1HIIIN 0co0l y4acHUK (MpoJaBelb) BTpayae npaBo HAa OTPUMAaHHS Bij
TOBapUCTBa OyIAb-KMX BHUILIAT. [10-IpyTe, KO0 NpH BiAIyKEHHI YaCTKH TOBAPHUCTBO MA€ MPABO 3IIHCHUTH BUKYTI
YaCTKU YYACHUKA, TO MPH BUXOJi YIaCHHUKA TaKe IPABO TOBAPUCTBA IIEPETBOPIOETHCS B 000B’ 130K OCTAHHBOTO [7,
c. 232].

[Mopsin i3 BUXOOM 3 TOBAPUCTBA BHILUIAIOTH BUKITIOYCHHS YUYACHUKA 3 TOBAPUCTBA, IIO TOJISATAE Y IPUMY-
COBOMY IPUIMHEHHS Y9aCTi B TOBAPUCTBI YUaCHUKOM, SIKUH CHCTEMaTHYHO HE BUKOHY€ UM BUKOHY€E HEHAICKHIM
YUHOM 000B’SI3KH, MOKJIaJIeHI Ha HhOTO TOBAPUCTBOM, a00 KU MEPEIIKOIKAE CBOIMH AisIMU (Oe3A1sUTBHICTIO) 10-
CSATHEHHIO 1TIel ToBapucTBa [6, ¢. 236]. CiIbHUM TIpY BUXOJI1 Ta BUKIIFOYEHHI 31 CKJIaly YYaCHUKIB TOBAPUCTBA
€ Te, 0 YYACHUK Ma€ MpaBO Ha BHUILIATY BapTOCTI YACTHHHM MaliHa TOBAPHCTBA, IO MPOMOPIilHA YaCTIi IHOTO
y4acHHUKa y CTaTyTHOMY (CKJIaJIeHOMY) KarliTaji ToBapucTsa [6, c. 237].

TakuM YUHOM, BiTUY)KEHHS KOPIIOPATUBHUX IMPAB, BUXiJ 3 TOBAPUCTBA Ta BUKIIIOUCHHS YYaCHUKA 3 IOPH-
JUYHOT 0COOM KOPIOPATUBHOTO THITY € (OPMOIO pealtizallii cy0’€KTHBHOTO KOPIOPATUBHOTO TMpaBa MOIPYHOKSI
IUISIXOM PO3MOPSIIHKEHHS, CIIPSIMOBAHOTO HA MPUITMHEHHS KOPIIOPATHBHUX BITHOCHH MiX YYACHUKOM Ta I0PUIHY-
HOIO 0CO0O0I0 KOPITIOPATHBHOTO THITY. Ha BiZIMiHY Bijl BUKITFOUCHHS YYaCHUKA 3 FOPHIUIHOT 0COOH KOPITOPATHBHOTO
THILY, IO 3ICHIOETHCS 1032 BOJICIO YYACHUKA 3 1HINIaTUBHU IOPUAMIHOT 0COOH Ta 3 MiICTaB, BU3HAUYCHUX 3aKOHOM,
BiIYy>KCHHSI KOPIIOPATUBHHUX IPaB Ta BUXIJ[ yYaCHHKA 3 IOPHUIANYHOT OCOOHM € JTOOPOBUTLHUM BOJICBHSBICHHIM
y4acHHKa, 10 Peali3yeTbcs B 3aJI€KHOCTI BiJl Cy0 €KTUBHUX Ta 00’ €KTMBHHUX OOCTaBHH, IO 3yMOBIIOIOTH BHOIp
BimnoBinHOI popmu peamizamii. OJJHAK came B TAaKUX BHITAJKaX, KOJIHM OJWH i3 MOAPYXIKSA — YYACHUK FOPUIMIHOL
0Cco0U KOPIIOPATUBHOTO TUITY MpPHUIIMAaE PIIICHHs PO PO3MOPSHKEHHS KOPIOPATHBHUMYU MpPaBaMH Ha BIACHUN
PO3Cy Ta 3a BIaCHOIO BOJIEIO, IIOCTAE MIUTAHHS PO TE, IO UM Ma€ MPaBO TaKUH yJaCHUK BiAUYKyBaTH KOPIIOpa-
THUBHI TIpaBa Y4 BUXOH 3 TOBAPHCTBA 0€3 3rOIH 1HILOTO 3 MOAPYXIKS, XTO HE € YYACHUKOM IOPUANIHOT 0co0u, aie
HaJaB 3rojly Ha NepeaHHs MaliHa, 0 € CHUIBHOK CYMICHOIO BIIACHICTIO, IO CTATYTHOTO KaIliTalTy FOPUIMIHOL
0Cc0o0U KOPIOPATHBHOTO THITY.

I. B. XKuninkoBa 3a3Havae, m0 KOXKEH MPABOYMH MO0 CIUJILHOTO MaiHa MOJPYXOKS Ma€ CIUPATUCS Ha
CIIUTBHY BOJIIO YOJIOBIKA Ta APYKUHH. SIKIIO 5K MPaBOYMH YKIAIAE JIUIIE OTUH 3 MOAPYXOKS, 3roAa APYroro 3 Mmo-
JIpyxoKst Mae OyTH BUpaKeHA BIAMOBIIHUM YHHOM [5, ¢. 99]. I. M. UepeBaTeHKO BKa3ye, 110 HE3BAXKAIOUU HA TE,
qre iM’s1 3a3HaUYEHO Y MTPABOBCTAHOBIIIOIOYOMY JOKYMEHTI, MAITHO HAJIC)KUTH PIBHOIO MipOIO 000M 3 OAPYHIKS 32
YMOBH iOT0 HaOyTTH MMij] Yac epeOyBaHHs Y NUTFOOHUX BiTHOCHUHAX. Y pa3i BUNHECHHS OTHUM 3 MTOJPYKXKS MTPaBO-
YHHY OO0 PO3MOPSIKEHHS IHIIUM MalfHOM TPE3IOMYETHCS, 10 BiH BYNHEHUH 32 3rOJ0I0 JPYTOTO 3 HOIPYIOKS
(ct. ct. 63, 65 CK VYkpainn) [14, c. 339].

Takuii BUCHOBOK BuIUIHBAE 11ie ¥ 3i cT. 60 CK Ykpainwm, mo MaiiHo, HabyTe TOAPYXOKIM 3a 4ac U0y,
HAJICKUTh JPY>KUHI Ta YOJIOBIKOBI Ha MPaBi CHUIBHOT CyMiCHOI BJACHOCTI HE3aJIS)KHO BiJl TOTO, 11O OIUH 3 HUX
HE MaB 3 OBAKHUX IPUYUH (HABYAHHSI, BEJACHHS JOMAITHBOTO TOCIIOAAPCTBA, OIS 32 TIThbMHU, XBOPOOa TOIIIO)
camocTiiHOorO 3apobiTKy (moxoxy). Kpim toro, y m. 30 IMocranosu [Inenymy Bepxosroro Cymy Ykpaiau «IIpo
MPaKTUKY 3aCTOCYBaHHs CylaMH 3aKOHOJIABCTBA IIPH PO3IIISIi CIIPaB PO IPABO Ha IUTI00, pO3ipBaHHS HLTIO0Y, BU-
3HAHHS HOTO HEJIICHUM Ta IO/ CIIIIBHOTO MaifHa monpysxoxsi» Big 21 rpymas 2007 p. 3a3Ha4a€ThCS MPO PiBHICTH
MpaB KOXKHOTO 13 MOAPYXIKS Ha BOJOIIHHS, KOPUCTYBAaHHS i PO3NOPSDKAHHS MaiHOM, II0 HAICKHUTH IM Ha MpaBi
CHUTBHOT CYyMICHOT BJIACHOCTI (SIKIIO iHIIIe HE BCTAHOBJICHO JIOMOBJICHICTIO MK HUMH) Ta HEOOX1IHICTh B3a€MHOT
3TOMIU MOJPYXOKS Ha PO3MOPSIKEHHS MaltHOM, 1110 € 00’ €KTOM IIpaBa Horo CHiIbHOI CyMiCHOT BIACHOCTI.

OTXe, MOJKHA TIPHUITYCTUTH, 1110 TIPH BITYYKCHHI KOPIIOPATHBHUX TPaB YW BHXOJII 3 TOBapHCTBA ONUH i3
MOAPYOKS — YIACHUK FOPUIUIHOI 0COOH KOPIIOPATHBHOIO THITY 3000B’I3aHUH OTPUMATH 3rOJy 1HIIIOTO 3 MOJPYXK-
I Ha TIPUITUHEHHS KOPIIOPATHBHUX BIIHOCHH 3 IOPHIMIHOIO 0CO00IO.

3rigHo 3 4. 2, 4. 3 ct. 65 CK Ykpainu nepeabaueHo, 110 MpH yKJIaleHHI JOrOBOPIB OJHUM 13 TOAPYACKS
BBXKAETHCS, IO BiH J€ 3a 3OO0 JAPYTOTo 3 MOIPYXKs. [ yKITaneHHsS OMHUM i3 MOIPYXIKS JIOTOBOPIB, sIKi
noTpeOyroTh HOTapialbHOTO MOCBIAYEHHS 1 (a00) JepKaBHOI peecTpallii, a TaKOXK JIOTOBOPIiB CTOCOBHO IIIHHOTO
MaifHa, 3rofia IpyToro 3 HOAPYKSI Mae OyTH IOaHa IMUCHMOBO. 3roJa Ha YKJIQJAECHHS TOTOBOPY, SIKHH MoTpedye
HOTapiaJIbHOTO MOCBiTYeHHs 1 (a00) AepikaBHOI peecTpallii, Mae OyTH HOTapialbHO 3acBigueHa. TakuM YMHOM,
(hopma 3raziaHoi 3roau — HOTapiadbHO 3aCBiTUCHA 3asBa.

SIK110 3BEpHYTHUCS A0 HOPM KOPIIOPATUBHOTO 3aKOHOAABCTBA, TO y M. 4 4. 1 ct. 116 LUK Vkpainu nepen-
0a4yeHo, IO JOTOBIp BiIUyKEHHS MaiiHa, MPEIMETOM SKOTO € JacTKa (i1 9acTHHA) Y CTaTyTHOMY (CKJIaJICHOMY)
KaIliTaldl TOBapUCTBA, YKIAJAETbCs Y MUCbMOBIN (opmi. 3rigHo k HOBOBBeneHb CT. 21 3akony Ykpainu «lIpo
TOB Tta TIB» nepeabaueHo, 10 YYaCHUK TOBAPUCTBA MOXKE BCTAHOBHUTH BUMOTY HOTapiaJlbHOTO TOCBITYCHHS
MPaBOYHHY 3 BiUYKEHHsI, 3aCTaBH YACTKH TAKOTO YYACHHUKA Y CTAaTyTHOMY KalliTali BiAMOBIIHOTO TOBAPUCTBA Ta
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cKacyBaTH Taky BUMOTY. ¥Y 4. 5 cT. 17 3akony Ykpainu «IIpo nepkaBHY peecTpallito pUANIHHX 0¢i0, Pi3udIHuX
0cib — miAnpUeEMIiB Ta TPOMaAChKUX (POPMYBaHb) 3aKPIIJICHO MOJI0KEHHS TUIBKH MPO Te, 10 Y 3asBi MPO BUXiA
a00 B aKTi MpUIMaHHS — Iepe/iadi YacTKU Y CTaTyTHOMY KalliTajli TOBapUCTBA HEOOXITHUM € 3aCBiUEHHS CIIpaB-
>KHOCTI MANHUCY yYacHHKA.

OTKe, SIKIIO BUXOMUTH 3 TyMadeHHs cT. 65 CK Ykpainu, To miucbMOBa 3rojia 3 HOTapialbHUM 3aCBiTueH-
Hs 3asIBH 1HIIIOTO 3 TIOAPYOKS — HE YYaCHUKA IOPHIMIHOT 0COOH KOPIIOPATUBHOTO THITY MOYKE BUMAraTucs TibKA
y TOMY BHIIQJIKY, SIKIIO YYaCHHK TOBapHCTBA BUSBUTH HaMip YKJIACTH JOTOBIp IO BiAUYKEHHS KOPIOPATHBHUX
MpaB 3 BUMOTOI0 HOTApiaJIbHOTO ITOCBITYCHHS PaBOYMHY. BTiM, 3a 3arajbHEM MpPaBUIIOM, JOTOBOPH MPO Biqdy-
KCHHSI KOPTIOPATUBHUX TIPaB YKIAJAIOThCS B MACHMOBIH (popMi, Y 3B’A3KY 3 YUM 3T0JIa 1HIIOTO 3 OAPYIOKS Tpe-
3IOMY€ThCS He3alexHo Bix popmu 11 BuseiaeHHs. [llomo BimHECEHHS OTOBOPY MPO BiAUYKEHHS KOPIOPATHBHUX
IpaB 0 TOTOBOPIiB CTOCOBHO I[IHHOTO MaifHa, 3a SIKOTO 3rojia APYTOro 3 MOAPYOKS Mae OyTH IoaHa IIICEMOBO, TO
B IaHOMY BHIIAJIKy Take ()OPMYITIOBAHHS 3aKOHO/ABIISI MA€ OIIIHOYHUH XapaKTep 1 He 3aBKIN MOXKe OyTH BpaxoBa-
HE MPH YKJIaJICHH] TaKKUX JIOTOBOPIB.

IIpote, BBaxkaemo, 110 nojokeHHs 4. 2 1 4. 3 ¢T. 65 CK Ykpainu He JOLiIbHO 3aCTOCOBYBATH 0 JI0TOBO-
PiB TIpO BiMUYKECHHS KOPIIOPAaTUBHHX TpaB. Y JaHOMY aclekTi Bapta yBaru nymka H. JI. BiHTOHSK, sika 3a3Havae,
10 3rojla MOAPYACOKS Ha BiAUYKEHHSA KOPIOPAaTHMBHUX MPaB He MiANajae ImiJl 3acTocyBaHHs HOpM 4. 2 cT. 65 CK
VYkpainu, OCKUTbKH KOPITOPATHBHI NpaBa He HAJIeXKaTh MOJPY}OKIO Ha MPaBi CIIBHOT CyMicHOT BITacHOCTI [2, ¢. 9].
Y4acHHUK KOPIIOPATHBHUX BIIHOCKH 32 JJOTOBOPOM Bi4yKy€ HE MaliHO, 1110 HAJICKUTD MOJPYHOKIO HA TIPaBi CIILTb-
HOI CyMiCHO{ BIIAaCHOCTI, 8 KOPIIOPATHBHI MpaBa, AKi HAJIekKaTh BUKIIOUHO HoMmy. | 11i ipaBa € nmepcoHi(pikoBaHUMH
3a paxyHOK y4acTi B IOpUAWYHIM 0c001 kopropaTtiuBHOro tumy [3, c. 130]. OckijbKu BUXiJ y4acHUKA 3 TOBAPUCTBA
Tex € popMoro peaizalii cyd’€KTUBHOTO KOPIIOPATHBHOTO TpaBa, TO, BIMOBIIHO, i y IIbOMY pa3i 3rojia iHIIOTOo
3 TIONPYOKS Ha BUXIJ 3 FOPUIUYHOI 0COOM HE MOBHHHA BHMAaratucsi. BapTo 3a3HaunTH, 1O Taka MO3MIIis BiTO-
OpaxeHa ¥ y cynosiit mpaktuii. 3okpema, y [Tocranosi KI'C BC Vkpainu Big 12. 11. 2019 p. Ne 918/598/18 Ta 'y
Iocranosi KLC BC Ykpainu Big 10. 10. 2018 p. Ne569/6236/16-11 3a3Ha4a€ThCS NPO Te, 0 YIaCHUK TOCIOAAP-
CBKOTO TOBAPHCTBA MA€ MPABO POMOPSHKEHHS HAJISKHOIO HOMY YaCTKOIO B CTaTyTHOMY KalliTalli ToBaprcTBa Oe3
3TOIU IPYTOTO MOAPYKAKSL.

[Tpu BiguyKeHHI KOPIIOPATHBHUX MPaB Ta MPH BUXOII 3 OPUINIHOT OCOOH OJTHOTO 3 TIOAPYIKS — YIaCHH-
Ka, 10 CYMPOBOKYETHCS BUILIATOI0 PUHKOBOI BAPTOCTI PO3MIpY YaCTKH y CTAaTyTHOMY KalliTaldi, y 1HIIOTO 3 IO-
JIPYXOKS — HE YIaCHUKA BUHUKAE TPaBO BUMOTH MaifHa, OTPUMAHOTO BiJl BiTUYKEHHS KOPIIOPATHBHUX IIPAB Ta IIPH
BUXOJI 3 FOPUANYHOI 0cOOU KoprmopaTuBHOTo THITy. Sk 3a3Hadae H. JI. BiHTOHSK Take MpaBO BUMOTU BHCTyIA€e
MaifHOBHMM TIPaBOM, OCKIJIbKH CIIPSIMOBAHE Ha 33J0BOJICHHS MalHOBHX 1HTEPECIB 1HIIOTO 3 oApYXoks. [Ipu mbo-
My 3aJIOBOJICHHS {HTEpECiB 3/iHCHIOEThCS Yepe3 peai3alilo ImpaBa BUMOTH MUITXOM IPE BICHHS OCTaHHBOTO
JIO 1HITIOTO 3 MOIPYXXKS, a He JI0 FOPUAMYHOI 0COOU KopropaTiuBHOTO THITY [3, . 84 — 85]. Kpim Toro, y pa3i Bu-
HUKHEHHS CIIOPY MK IOIPYXOKSIM, IO CYIPOBODKY€ETHCS MOALIIOM MaifHa, 10 € CIUIFHOI CYMiCHOO BITACHICTIO
MOJPYKOKsI, B CY/IOBIM MPAKTHIII BUCIIOBIICHO TMO3MINIO MPO Te, M0 BIAUYKCHHS KOPIIOPATUBHUX TPaB OJHHUM i3
MOAPYOKSI He TI030aBJIsi€ MpaBa 1HIIOTO 3 MOAPYIKS MPETESHIyBaTH HA KOMIICHCAII0 1/2 9acTKU BHECKY JIO CTa-
TYTHOTO KaITiTally BiAMOBIJHOTO TOBAPHCTBA, & TAKOXK 1/2 4aCTKM OTPUMAHUX JOXOJIB BiJl JISUTBHOCTI TOBAPHCTBA.

Mo  CTOCYEThCS akKIliif aKIiOHEPHOTO TOBAPUCTBA, TO y NAHOMY BHUITAJKY CHUTYallis € JEIIO IHIIOKO.
Ile 3yMOBIIEHO ¥ MO3MIIIE€I0 CYMOBOI MPAKTUKH, 1 3aKOHOJABYMMH HOpMamu. 3rijHo 1. 29 [locranosu Ilnenymy
BepxoBnoro Cyny Ykpainu «IIpo mpakTHKy 3aCTOCYBaHHS CylIaMH 3aKOHOABCTBA IIPH PO3TILAAL CIIPAB PO IPaBO
Ha 1ITI00, po3ipBaHHs NUTO0Y, BU3HAHHS HOTO HEAIMCHUM Ta MO CIIJIBHOTO MaiHa OAPYXOKs» Bia 21 rpyaHs
2007 p. BU3HAYEHO, SAKILO aKLii HaJeXKaTh 10 CHUIbHOI CYMICHOI BITaCHOCTI MOAPYAOKS, TO TX BIAYYKEHHS MOXKIIHU-
BE JINIIIC 32 YMOBHU HAJaHHS 3TOIY JPYTHM 3 MOAPYXIKS, a y BUNIAIKy PO3ipBaHHS NUTIOOY, aKIlil MalOTh TUITNTHCH
MIX MOJIPY>KKSAM HapiBHI 3 IHIIUM MaifHOM.

VY mpaBoBii JiTeparypi 3 MOTO MPUBOAY € MEBHI 3acTepekeHHs. 30kpeMa, €. JlaHuIeHko 3a3Havae, 1o
BiJUY>KEHHS aKUiil, Npua0aHUX OJHUM 13 MOAPYACKA 3a 4ac HUTIO0Y 3a CHUIbHI KOIITH CiM’1, y TOMY YMCII aKIli-
OHEPHOMY TOBAPHUCTBI, MOXKJIMBE JIUIIIC 32 3TOJI0K0 0CI0, IKUM BOHM Hajexarb. [IpH boMy BiIOBITHO 1O CT. 65
CK VYkpainu npu ykJaZieHHI JOTOBOPY BUKYIY akLiii OJHHUM 13 MOIPYXKS BBAXKAETHCS, L0 BiH Ji€ 3a 30010
JIPYTOTO 3 MOJIPYKAKS, 32 BUHSITKOM BHITAKIB, KOJU 3IHCHIOETHCS BiJUy>KEHHSI IIIHHOTO MaifHa, IO SIKOTO I[iIJIKOM
MOKHA BiJTHECTH 3HAYHi 32 PO3MIpOM MMAKETH aKiiil. B 0cTaHHROMY BHIIAJIKY 3rofia APYTroro 3 MOAPYKKS Ma€e OyTH
HaJIaHa B TUChMOBIH dopmi [4, c. 42]. Haromicts H. JI. BiHTOHSK CTBEpKYE, IO aKIlis HE MOXKe TiepeOyBaTH Ha
MpaBi COUIBHOI CyMICHOI BIIACHOCTI MOAPYXOKS. AKIIiA MOCBiIUY€E MpaBa BIACHHUKA, BKIIOYAIOYHM MAiHOBI Ta He-
MaifHOBI IIpaBa. A OCKIJILKH IIpaBa BIACHHUKA aKIlii € HEMOAUTLHIMH, TO BOHH B TIOBHOMY 00CSI31 HaJjeKarh Homy. |
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peasizailisi KOpIOPaTHBHOTO IPaBa, MO0 B CYKYITHOCTI CKJIAJIAEThCA 13 MAWHOBHX Ta HEMaHOBHX TIpaB akIlioHepa
HAJIEKUTh BUKIIIOYHO TOMY 3 TIOIPYXIKS, XTO € akiionepom [3, c. 116].

Pa3oM 3 THM, IIKaBUM 3 TOYKH 30py HAyKH 3QJIUIIAETHCS 1 TOH MOMEHT, IO HOJOKCHHSIMH YHHHOTO 3a-
KOHOJIaBCTBa YKpaiHu, a came, 3akoHamu Ykpainu «[Ipo akiioHepHi ToBapucTBay, «[Ipo meno3urapHy cucremy
VYkpaiam», «[Ipo puHKY KamiTary Ta OpraHi3oBaHi TOBapHI pUHKH» MepeadavYeHo, 1Mo akIlis Moxe nepedyBaTu y
CIUIBHIN BIACHOCTI JEKINBbKOX 0Ci0, ¥ 3B’S3Ky 3 UMM PaxyHOK Y I[IHHUX Iarnepax JeNOHEeHTa MOXKE BIAKpUBATHUCS
JICTIO3UTAPHOI0 YCTaHOBOIO HA ITIJICTaBi JIOTOBOPY PO OOCITyrOBYBaHHS paxyHKa B IIHHUX Iariepax CITiBBJIAC-
HUKaM I[IHHUX TarepiB, y SKOMY BU3HAYAIOTHCS TIOBHOBAKCHHS OO YIPABIIHHS PaXyHKOM Y HIHHHUX Tarepax
OJTHHM 13 CIiBBJIACHHUKIB. TOOTO MpaBO BIACHOCTI Ha aKI[iF0 MOXKE BHHUKATH B 000X 3 TIOAPYXOKS, alle peaizyBaTu
KOPIIOPATUBHI MpaBa MOXKE TUTBKH TOW 3 MOAPYX K, IOAO SIKOTO BOHU JIAILTU 3romu. BogHowac, BpaxoByroUH,
10 JIi€ MPe3yMIIIIisl CIJILHOI CYMICHOT BIACHOCTI MOIPYKS, TO HABITh TOA1, KOJH aKIlii Ha0yTi B Tiepiof] MU0y
OIIHUM 3 TIOJPYXIKS, HA SKOTO 3apEECTPOBAHE MPABO BIACHOCTI HA aKIlii, IHINMIA 3 TOAPYXOKS HE BTpadae IpaB
Ha CITJIbHE MaiHO. Ajpke (ikcallis MpaB y CHCTEMI JETO3UTapHOro 00Ky € HeoOXiTHOIO ISl TOTO, MO0 HOBHIA
BJIACHUK MaB MOXJIMBICTb 3[1MCHIOBATH peajizalliio Mmpas, U0 MOCBiAuy0Thes akuieto [9, c. 11]. Tomy, ockinbku
3aKOHO/IAaBCTBO JIO3BOJISIE 1 TIPOTIMCYE MOXKJIMBICTD 3apeecTpyBaTH TMAKeT aKIlii Ha JNEKITbKOX CIIBBIACHUKIB, B
TOMY YHCIII OAPYKKSL, TO IIPH BiAUYKEHHI KOPIIOPATHBHUX IIPAB BApTO 3BEPTATH yBary caMe Ha iHpOpMaIIio Ipo
T€, UM € aKI[IOHEPH OJHOOCOOOBUMH BIIACHUKAMH UM CITIBBIACHHKAMH 3T1THO JAHUX CUCTEMH JCTIO3UTApHOTO 00-
JIiKy LIHHUX TManepis.

B Toii ke Jac, Ha BIIMIHY BiJl IHIIMX IOPHIUYHUX OCI0 KOPIIOPATHBHOTO THITY, aKIIOHEPH aKI[IOHEPHOTO
TOBapUCTBa HE MAIOTh [IPaBa Ha BUXIJ 3 TOBAPUCTBA, MPOTE 3aKOHOAABEIh BHOKPEMITIOE IIPABO aKIiOHEepa Ha BU-
Ky aKIliif, o, Ha Hally AyMKY, € CXOXKO0 IMPaBOBOT KOHCTPYKIIIEI 3 0COOIMBHUM MOPSIOK peanizaiii. Sk 3a3Ha-
yae B. 1. Llikano cy0’eKTHBHE MPaBO Ha BUKYII aKLii € JIUIIE OMHUM 3 €JIEMEHTIB 3MICTy IPaBOBIIHOCHH BUKYITY
1 BKITtOYa€ y cede CyKyIHICTh TPAaBOBUX MOXIIMBOCTEH, SIKi HaJIe)KaTh aKIIIOHEPOB1 y 3B’SI3Ky 3 BUKYIIOM Y HOTO
akiii. [{nst akiioHepHOTO TOBapUCTBA MPUI0aHHS BIACHHUX aKII B aKIiOHEPA € HE MPABOM, a 00OB’SI3KOM, SIKHI
BHHUKA€ 3 MOMEHTY e/’ sBICHHS BiAMOBIAHOT Mmpomno3wuiii (BUMOTH) akmionepoM [13, c. 25]. ¥V pasi nominy
Cy0’€KTUBHOIO IpaBa aKl[ioOHepa Ha BUKYN Y HbOTO aKliii TOBapUCTBOM Tpeba 3aCTOCOBYBATH KpHUTEPiil cy0’ekTa
1HII[IaTHBY BUKYIIUTH aKIIii, a came: BiJI KOTO BOHA BUXOIUTh. 3a MM KPUTEPIEM TPaBO Ha 00OB’A3KOBHIA BHKYII
aKIIiif TOBAPUCTBOM MOXHA MOAUINTH Ha JiBa BUAU: 1) MpaBo Ha 00OB’SI3KOBHIA BUKYII aKIlii 3 iHII[IaTUBU TOBAPH-
ctBa (cT. 66 3akony Ykpainu «[Ipo AT»); 2) mpaBo Ha 000B’SI3KOBUI BUKYII aKIliii 3 iHII[IaTUBY akiionepa (cT. 68
3axony Ykpainu «I[Ipo AT») [13, c. 26].

BinmoBinHo, BBaKaEMO, SIKIIO OJWH 13 MOAPYKKS 3apEECTPOBAHUM K aKIiOHEP aKIiOHEPHOTO TOBApH-
CTBa, a IHIIKHN 3 MOAPYKS — Hi, TO BiAUYKEHHS KOPIIOPAaTUBHUX IpaB (aKiliil), B TOMY YMCIi BUKYII aKIii TOBapH-
CTBOM, MOKE€ BiJIOyBaThCs 0e3 3roJiv 1HIIOTO 3 TIOAPYHOKS; SIKIIO 000€ 13 TIOAPYX K 3apEECTPOBaHI K CITiBBIIAC-
HUKH aKLil TOBapHCTBa, TO iXHA 3rojla Ha BiIUYKEHHS KOPIIOPATUBHUX IpaB (aKiiii), B TOMY YHCI BUKYI aKIii
TOBAapUCTBOM, Ma€ OyTH 00OOB’SI3KOBOIO 3 ypaxyBaHHSIM HOPM 3aKOHOJABCTBa y BKasaHil cdepi. Kpim Toro, mpu
BiIUy’>KeHH1 (BUKYII1) aKI[iil OHOTO 3 MOIPYXOKS B MEPUIy Yepry NOTpiOHO BU3SHAYUTH YU L€ 0COOMCTa MPHUBaTHA
BIIACHICTh OIHOTO 3 MOJPYKXKsSI UM IIe 1X CIIbHA CyMiCHA BIACHICTb.

BucnoBkn. TakuM 4iHOM, NPH BiAYYKEHHI KOPIIOPATUBHUX MPAB Ta BUXOMAL 3 IOPUAMIHOT 0COOH KOp-
MOPATUBHOTO THITY OJHUM i3 HOAPYXOKS — YIACHHUKOM IOPUANYHOI 0COOM KOPIOPAaTHBHOTO THILY 3T0Aa HA IPH-
MUHEHHS KOPIIOPATUBHUX BIIHOCHH MiX YYACHHUKOM 1 IOPHIMYHOIO O0COOOI0 1HIIOTO 3 MOAPYXOKS HE MOTpiOHA.
Taka 3roga mpe3OMy€eTHCS B CIUTY 3aKOHY, OCKUTBKH HIIHNH 3 TOAPY>OKS HA/IaB 3oy HAa BHECEHHS MaiiHa, 1o €
CIIUTBHOIO CYMICHOIO BJIACHICTIO MOJPYXIKS, IO CTaTYyTHOTO KAIliTaly IOPUANIHOI 0COOM KOPIIOPATUBHOTO THITY,
y pe3yNbTari 40ro B OCTAaHHBOTO BUHUKAE a00 MPaBO BUMOTH Ha MAifHO, OTpUMaHEe y pe3yJIbTari BiuyKeHHS KOp-
MOPATUBHUX IPaB Y IPH BUXOMI 3 IOPUIMYHOI 0coOH, 00 TpaBO Ha KOMIICHCAIIIO TIOJIOBHHYU YaCTKU BHECKY JI0
CTaTyTHOTO KaIliTaIy BiJMOBITHOT IOPUINYHOT OCOOH Ta MOJOBHHY YACTKU OTPHUMAHUX JOXOMIB BiJ 11 MisUTbHOCTI
(y pa3i mominy crijibHOi CyMiCHOT BIacHOCT1).
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ITPABOBE PETYJIIOBAHHSI OPEH/IU JEPKABHOI'O
TA KOMYHAJIBHOI'O MAMHA B YKPAIHI

Ilpoananizosano 0coonU80CMI NPABOBO2O PE2yNIO8AHHS OPEHOU 0epPIHCABHO20 MA KOMYHANLHO20 MalHa 8 YKpa-
iHi 6 KoHmekcmi H06020 3axoHy «IIpo opendy OepoicasHozo ma KoMyHanbHO20 MatHay Ne 157-1X. Axyenmogano ysaey
Ha 3G4KOHOOABYUX HOBOBBEOCHHSIX, SIKI 3YMOGLEH] NPUUHAMMAM HOB020 3aKOHY. IIpogedeno ananiz YuHHO20 3aKOH00A6-
€cmea 3 NUMAaHb 00CIIONHCEHHS YUBLILHO-NPABOBOI NPABOBOI NPUPOOU D02080PY OPEHOU OEPIHCABHO20 MA KOMYHATLHOO
Matina, npooIeMamuKy 8i0HeCeHH s 1020 00 NYONIUHUX BIOHOCUH. JOCTIOHCYIOMbCsL 0COONUBOCT NPABOBO2O PEcyIH0GAH-
H3l YKIAOEHHS Ma NPUNUHEHHS OPEHOU 0ePHCABHO20 A KOMYHATbHO20 MAUHA.

Copmosano nponosuyii 3 yOOCKOHALEHHS, MEOPEMUYHUX 3ACaA0 KOHYenyii npasogoco pe2ynioganHs 002080py
OpEeHOU 0ePIHCABHO20 MA KOMYHANbHO20 MAUHA Y NPABOBI OOKMPUHI.

Knrwouoei cnosa: npasose pecyniosants, NpUuHYuni OpeHou, YKiaoeH s ma npunuHeHHs. 0020680py openou oep-
JHCABHO20 MA KOMYHANLHO20 MAHA.

Tpyghanosa IO.

Ilpasosoe pezynupoganue apenosl 20Cy0apcmMEeHHO20 U KOMMYHANbHOZ0 UMyWecneéa 6 YKpaune

Cmambs noceaujena ananuzy ocobeHHocmel npasosozo peyiuposanus apenobl 20Cy0apCcmeeHH020 U KOM-
MYHAnbHO20 UMywecmea 6 Yxpaune ¢ ceeme Hogozo 3akona «Ob apende 20Cyo0apcmeenno2o u KOMMYHANbHO20 UMY-
wecmsay Ne 157-IX. Aemopom axyeHmMupo8ano HUMAHUe HA 3AKOHOOAMENIbHbIX HOB088EOCHUAX, 00YCIO8/IeHHbIE
npuHAmuem Hogozo 3axona. Ilpoeeden ananus oelcmayoueco 3akoH00amenbLCmea no 60NPOCam UCCIe008AHUSL 2PAaIC-
0aHCKO-NPAsosolU NPagoeoll NPupoobl 002080pa apeHObl 20CYOAPCMEEHHO20 U KOMMYHAbHO20 UMYWeCmed, npoonema-
MUKU OMHeceHus e20 K nyonuynvim omuowenui. Mccaedylomes ocobennocmu npagogoco pe2yiuposanusi 3aKa04eHus
U npeKpaujenus apeHobl 20Cy0apCmeeHH020 U KOMMYHAAbHO20 UMY eCmEd.

B cmamue cghopmuposan pso npednodicenuti no co8epuleHCmeo8anuI0 Meopemuyeckux 0CHO8 KOHYenyuy npa-
808020 pe2yIupoBanUs 002060pa apeHObl 20CYO0apCMEEHHO20 U KOMMYHALHO20 UMYWeCmea 6 npagoeoli dokmpune. B
cmamoe paccmampusaromcs 60NPOChl NPABOBO20 PEYIUPOBAHUS apeHObl 20CYOAPCMBEHHO20 U KOMMYHANbHO20 UMY-
wecmea 6 Yxpaune ¢ coomgsemcmeuu ¢ HoguiM 3akonom «IIpo apendy 2o0cy0apcmeenno2o u KOMMYHANbHO20 UMYUe-
cmeay Ne 157-1X.

Knrwouegvie cnosa: npasosoe pezynuposanue, NPUHYUnbl apenobl 3aKlioueHue U npekpaujerue 002080pd
apenobl 20CYOapcmeeHH020 U KOMMYHANbHO20 UMYUWeCIEA.

Trufanova Yu.

Legal regulation of lease of state and communal property in Ukraine

The article is devoted to the analysis of the peculiarities of the legal regulation of the lease of state and communal
property in Ukraine in the light of the new Law «On the lease of state and communal property» No. 157-1X. The author
focuses on the legislative innovations due to the adoption of the new law. The analysis of the current legislation on the
study of the civil law nature of the lease agreement for state and communal property, the problems of its attribution
to public relations is carried out. So the author sees it possible to consider the regulation of the lease agreement for
state and communal property in accordance with the existing provisions of the legislation, since such are in force in the
legislation of Ukraine.

The article analyzes the principles according to which the lease of state and communal property is carried out.

The features of the legal regulation of the conclusion and termination of the lease of state and communal
property are investigated. The author reveals the features of the new design of the contractual part of this institute in the
form of an approximate lease agreement for state and communal property, approved by the Resolution of the Cabinet of
Ministers of Ukraine.

The article contains a number of proposals for improving the theoretical foundations of the concept of legal
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regulation of the lease agreement for state and communal property in the legal doctrine. Thus, the author notes that the
legal regulation of the lease of state or communal forms of ownership has undergone a long development. Today, there
is a rapid change in legal regulation and judicial practice in the lease of state and communal property, and therefore
there is an urgent need to approve the correct definitions in this area.

Keywords: legal regulation, principles of lease, conclusion and termination of the lease agreement of state and
communal property.

IMocranoBka mpodaemu. [IpaBoBe perymoBaHHS YKIaCHHS Ta IPUIMHCHHS TOTOBOPY OPSHIU ICPKAaB-
HOTO Ta KOMYHAaJIbHOTO MaifHa XapaKTepU3YEThCs aKTyalbHICTIO SIK JJIsi FOPHCTIB-TEOPETUKIB, TaK 1 ISl FOPHUC-
TiB-IIPAKTHUKIB, @ TAKOXK JIJIsl TIPEACTABHUKIB BETUKOT0 1 Masioro GizHecy. [leperisia mpaBoBUX MiIXOIiB JOTOBOPY
OpCHIM MaifHa Jep>KaBHOI Ta KOMyHAJIBHOI ()OPM BIIACHOCTI, CIIPHYMHEHUH MPUHHATTSIM KOHIICTITYaJIbHO HOBOTO
3akoHy Ta 3aJIMIIAETHCS AKTYaJbHUM Yy 3B)S3KY 3 CIIBBIJIHOIICHHSIM TaKOi 3aCay UBLIFHOTO 3aKOHOJABCTBA SIK
cBOOOIA TOTOBOPY Ta BCTAHOBJIECHHS KOPCTKUX ITPABUII PETYIIOBAHHS OPEHIHUX BiIHOCHH.

AHai3 oCTaHHIX JOCHiPKeHb 1 myOmikariii. OkpeMi TOCTIKEHHS 1i€l TpoOaeMaTuky 3/iHCHIOBAIN Bi-
TYM3HSHI 1 3apyOikHI BueHi, 30kpema M. 1. Bparincekmii, H. M. Boiiko, A. I. Bpyss, I.P. Kanayp, A.B. Koctpy0a,
H. C. Ky3uenosa, B. B. Jlyup, P. A. Maiinannuk, 1. B. Cnacu6o-®areeBa Ta iHIIHX.

MerToro cTaTTi € aHaii3 HOBOTO CIICialbHOTO HOPMAaTHUBHO-IIPABOBOIO aKTa — 3akoHy YkpaiHu «IIpo
OpCHIY JCPKAaBHOTO Ta KOMYHAJILHOTO MaiHay, SIKM, Ha BIIMIHY BiJl MOMEPEIHHOTO, BU3HAYAE HOBI IPUHIIUIIH,
BIJIMOBITHO JIO SIKUX 3IIHCHIOETBCS OPEHIIA, IO HA/IAJi TaCTh 3MOTY PO3IIUPHUTH CIIEKTP CY0BOT MPAKTHKH.

Buxkian ocHOBHOTO Marepiany AociimkeHHs. HaliromoBHIIMM MOKa3HUKOM BiJIITOBITHOCTI PETYJIOBAH-
Hsl OyIb-sIKOT rairy3i Ta Oylb-sIKOTO IHCTHTYTY € TapMOHIYHICTh MOETHAHHS IXHIX MOJOXeHb 13 KoHcTutytiew
VYkpainu. Binnosinuo 1o ct. 8 Koncrutyuii Ykpainu, B Halii qepKasi BU3HAETHCA 1 Ji€ IPUHLIUI BEPXOBEHCTBA
MpaBa, a 3aKOHU Ta 1HIII HOPMATHBHO-IIPABOBI aKTH NMpUHAMarOThcs Ha ocHOBI KoHcTHTymii YkpaiHu i MOBUHHI
Binnosinatu iii [1]. 3ayBaxkumo, 110 Micad NPUHHATTSA KOAU(DIKOBAHMX 3aKOHOAABYMX AKTIB MOJIOKEHHS II0I0
THCTHTYTY OPSHIU PO3BUBAIKMCH Ta 3MIHIOBAIMCH BiJIIIOBITHO JIO MOTPEO TOrOYaCHUX EKOHOMIKH Ta CyCIIJILCTBA.
Tak, opeHa Aep>KaBHOTO Ta KOMYHAJIBHOTO MaifHa PETYIIOETHCS 3araJbHUME TOJIOXKEeHHIMH [[UBITEHOTO KOCKCY
VYkpainu (tmaBa 58) (nani — [IK Ykpainu) [2] Ta [ocrmogaperkoro konekcy Ykpainu (miaBa 30) YVipainu (gami — 'K
VYkpainu) [3].

Bimoma mymKa, 110 JOTOBip OPEHIIU € TUTLKY IIUBUTLHUM BUJIOM JIOTOBOPY 1 HOTO PETYIIIOBaHHS HE MOXKHA
BiTHECTH J10 MyOMiyHUX BigHOCHH, a ToMy I'K YkpaiHu He Moxe perysaroBaTu TakoX BiTHOCHHH, SIKI BHHUKAIOTh
y MpOoILIeCi OPSHIN ISPKABHOTO Ta MYHIIMITAJILHOTO MaliHa, TUM OLJIbIIIe SIKIIO € CeiabHII 3aKOHOIaBUNH aKT,
MIPEIMETOM PETYJIIOBaHHS AKOTO € caMme 1i BiTHOCHUHHU [4, c. 22]. Ha Haury 1yMKy, MOTpiOHO PO3IISIHYTH PETYJIIo-
BaHHS JOTOBOPY OPCHIM MaifHa Jep>KaBHOI Ta KOMYHAaJIbHOI BIACHOCTI 32 HASBHUMH ITOJIOKCHHSIMHU TOCIIOAAp-
CHKOT'0 3aKOHOJIABCTBA, BOHH € YHHHUMU Y 3aKOHOJIABCTBI.

CporoHi OJIOXKEHHSI crielianbHOTo 3aKkoHy Ykpainu «[Ipo opeHIy epKaBHOTO Ta KOMYHAJIBHOTO Maki-
Hay Bix 10 kBiTHA 1992 p. Ne2269-XI1I (nami — 3akon Ne2269-XII) MatoTh TUTBKK iICTOpUYHUI Xapakrep [5]. Bin-
MOBITHO 110 pilieHHs1 PaxyHkoBOT nanatu YKpaiHu 11010 3BITy PO pe3yabTaTH ayIuTy e(peKTUBHOCTI BUKOHAHHS
MMOBHOBAXCHb OpraHAMHU JCPKABHOI BIIAJIN OO0 3a0€3MEeUCHHS HAIXO/PKEHD J0 ICPKABHOTO OIOHKETY OPEHIHOT
IUTaTH 32 KOPHCTYBAHHS IUTICHUMH MaifHOBHMH KOMIUICKCAMH Ta 1HIIAM Jep>KaBHUM MalHOMY, KOJHITHS HOpMa-
TUBHO-TIPaBOBAa 0a3a 3 MUTaHb OPCH/IH IEPKABHOTO MaliHa Oylia HEIOCKOHAJIOKO, 1[0 HE CIIPHSIIO 3aI[iKaBICHOCTI
MOTCHIIHHUX OpPEHAAPIB YKJIaIaTH JOTOBOPH OPCHIM caMe Ha JIepKaBHE MailHO, a TAKOXK CKOPOYCHHIO 3a00pro-
BaHOCTI 3 OPCH/IHOT IIATH 1 MPU3BOAMIIA JIO 3aTATYBaHHS MPOLECY YKIAJACHHS TOTOBOPY OPCHAM HAa TaKe MAiHO,
BTPAT HAIXOIKCHB JI0 JICP’KABHOTO OIOIKETY OPSHIHOI IJIaTH Ta 3pOCTaHHs ii 3a00proBaHOCTI 32 BKE YAHHUMHU
JoroBopamu [6]. 3 MOMEHTY NMpUHHATTS HOBOro 3akoHy Ykpainu «IIpo opeHay nepKaBHOIO Ta KOMYHaJIbHOTO
maitHay Big 03.11.2019 Ne 157-IX (mami — 3akon Nel57-1X) [7] 3akoHOmaBYE peryatOBaHHS TaKOTO 1HCTUTYTY
noTpedyBaso 3MiHU JICBOBOI YACTKH HOPMATUBHUX aKTiB. BapTo 3a3HaumTH, 0 CHOTOAHINIHIN CcriemianbHUi HOP-
MaTHBHO-IIPABOBHH aKT, Ha BiIMIHY BiJ] IIONIEPETHBOTO, BU3HAYAE HOBI IPUHITUITH, BiJIIOBITHO 0 SKUX 3IiHCHIO-
€THCS1 OPCH/IA, 3aBIISIKK IIHPOKOMY 3aCTOCYBAaHHIO BEPXOBEHCTBA MpaBa. BiqmoBigHO 10 yacTUHM 5 cTaTTi 2 JaHOTO
3aKoHy, OpeH/a 3IHCHIOETHCS HAa OCHOBI TaKUX MPHHIIUIIIB!

1) 3aKOHHOCTI;

2) BIIKPHUTOCTI Ta IPO30POCTI;

3) piBHOCTI Ta 3MarajabHOCTI;

4) nep>KaBHOTO PETYIIOBAHHS Ta KOHTPOITIO;

5) BpaxyBaHHS 0COOJIMBOCTEHN 00’ €KTIB Iep>KaBHOI Ta KOMYHAJIbHOI (JOPM BIaCHOCTI;
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6) 3aXHCTy EKOHOMIYHOT KOHKYPEHIIil;

7) CTBOpPEHHS CIIPUATIUBUX YMOB JUTS 3aTy4€HHS IHBECTHUIII;

8) meBHOT0, CBOEYACHOTO, JJOCTOBIPHOTO 1HPOPMYBAHHS MPO 00 €KTH OPEHJIN Ta MOPAAOK Iepenadi ix B
opeHay;

9) 3abe3necueHHS KOHKYPESHTHUX YMOB OPCH/IM Ta 1HIIUX BUIIB JIOTOBOPIB.

3rigmHo 3 myHkroMm 8 [IpukiHIEBUX Ta mepeximHuX mojiokeHb 3akoHy NelS57-IX Ta BimmoBigHO 1O BU-
Mor BKazaHoro 3akoHy, KabGiner MinictpiB Ykpaiau (mani — KMY) Mae BUKOHYBAaTH 3aBIaHHS: MIONO PO3POOKH
MIPOEKTY 3aKOHY PO BHECEHHs 3MiH J0 JCSIKUX 3aKOHOJNABUMX aKTiB YKpaiHM; MI0A0 3a0e3MeYeHHs] TPUHHATTA
Ta MPUBEACHHS HOPMAaTHUBHO-TIpaBoBHX akTiB KMYVY; momo 3a0e3nedueHHst IpUHHATTS NEHTPAIbHUMHU OpraHaMH
BUKOHABYOI BJIaJH BIAMOBITHIX HOPMATHBHO-IIPABOBHX aKTiB; 00 3a0€3MCUCHHS IPUBEICHHS MiHICTepPCTBAMU
Ta HIIUMH [EHTPAITBPHUMH OpraHaMHW BHKOHABYOI BJIQJM X HOPMATHBHO-TIPABOBHX aKTiB Y BIAMOBIAHICTH N0
3akony Nel57-1X; moa0 BU3HauUEHHs LIEHTPAJIIbHOTO OpraHy BUKOHAaBUOi BIaau, 0 3a0e3neuye popMyBaHHA Ta
peaizailiro Jep)aBHOi OJITHKY y cdepi pearizalii MaiiHa (MaifHOBUX ITpaB, IHIIMX aKTHUBIB) a00 MpaB Ha HHOTO
Ha KOHKYPEHTHHUX 3acasiaX y (opMi ayKI[iOHIB, y TOMY YHUCIIi €JIEKTPOHHUX ayKI1OHIB, Ta 3A1iCHIOE KOHTPOJb 32
il peamizamiero [7].

17 uepBust 2020 p. HaOyna yuaHOCTI [TocTanoBa KMY Ne 483 Bin 03 uepBus 2020 p. ipo «/leski mutanHs
OpeH/IH JeP>KaBHOTO Ta KOMyHAJIBHOTO MaitHa» (nani — [locraHoBa), sikoro 3atBepmkeHo «[lopsaok mepenadi B
OpEHJY JEP)KABHOTO Ta KOMYHAIILHOTO MaitHay (mami — [Topsimok), ska MICTUTh BaXKJIHMBI HOJOXKEHHS MO0 pe-
T'YIIFOBaHHS TIPOIICYPH SIK TIepeadi, Tak 1 IPUITHHESHHS OpeH/IM MaliHa BiAMOBIAHUX (opM BiiacHOCTI [8]. Bapro
3a3Ha4YUTH, 110 1e 13 17 ciung 2020 p. npoekt noctaHosH i3 [lopsakom o6HapoayBano MiHICTEPCTBO PO3BUTKY,
€KOHOMIKH, TOPTiBJIi Ta CITLCHKOTO TOCHOAApCTBa YKpaiHu (nam — MiHeKoHOMIKH) Ha cBoemy BeOcaiTi. [Ipen-
CTaBHUKH 3aKOHOABYOT T'JIKU BIIAJIH, MyHIIIUITATITETIB, IICHTPAILHOTO OpraHy BUKOHABUOI BIIAJH 31 CIICI[iaTbHUM
crarycoM B ocobi Doy nepkaBHoro MaiiHa Ykpaiau (nam — ®JIM Ykpaian), nepxkaBHoro mianpuemctsa «IIpo-
3oppo [Ipomaxi», 1m0 HanexXuTh A0 chepu yrnpasiiHHI MiHEKOHOMIKH, a TaKoX rpoMaJIChKoi opranizauii “Tpan-
cniepeHci [aTepHennn Ykpaina” Ta iHIII, — BIIIOBIJAIEHO BiTHECIIUCH JI0 OOTOBOPEHHS ITPOEKTY TIOCTAHOBH, TIPO
o cBimuuTh nmoHaj 430 pekoMeHaIiH Mo/0 KOPEeKTHB MPOeKTY TTopsiky, 110 HAIHIIUIN BiJl YYaCHUKIB.

[oninsemo aymky XK. Koanenko, mo 3akon Nel57-1X npuitHATHN TUTbKU 71 BCTAHOBIICHHS «PaMKOBO-
TO XapakTepy» peryaroBanHs [9]. 3amis BUKOHAHHS BUMOT HOPMAaTHBHOTO aKTa Ta JUIs BUPIIICHHS HANTOIOBHIMION
MPOOJIEMH BiJICYTHOCTI MPO30poi Ta ePEeKTUBHOI MpoleAypH Nepeaadi B OpeHly MaifHa JIepyKaBHOI Ta KOMyHaJIb-
HOi ¢opM BracHOCTi, MiHeKOHOMIKM po3pobuiio Tlopsiiok, BpaxyBaBIIK BCi 3alpOIIOHOBAaHI MpPaBKU Ta Cydac-
Hi TeHJCHIIIi y cdepi MpoBEICHHS eJICKTPOHHUX ayKI[IOHIB, IO Tepeadadae mepeBeicHHs MPOIeaypru OPSHIN B
€JIEKTPOHHUH BapiaHT. BapTo 3a3HaunTH, BUKOPUCTAHHS eNIeKTPOHHOI ToproBoi cuctemu (namni — ETC) «IIpo3zoppo
[Mpomaxi», 7acTh 3MOTY MiABUIIUTH €(PEKTUBHICTD ITepeiadi 1ep>KaBHOTO Ta KOMYHAIBHOTO MaliHa B OPEH/IY 13 Ha-
CTYITHOIO MaKCHMi3ali€lo NpUOYTKIB K BiJ] OpeHAU 00’ €KTiB Iep>KaBHOI, TaK 1 KOMyHaJIbHOI BitacHOCTi. Ha mymKy
rosioBd ®JIM Ykpainu JIMutpa CeHHIUEHKA: «...peai3allis 3aKkoHy 3a0e3MeUnTh IPO30PiCTh, KOHKYPEHTHICTh Ta
MaKCUMaJIbHy €EKOHOMIYHY BifJady JepKaBi Ta rpoMaaaM Big openam» [10].

VY 3B’s3Ky 13 npuiHATTAM 3akony Nel57-1X, 3acobu MacoBoi iHpopMallii Ta eKCIIEPTH B COIIAIbHUX Me-
pexax akTUBHO OOTOBOPIOIOTh MailOyTHi1 HACIIIKKM BBEAEHHS LILOTO 3aKOHY B Aito. Onepauiitnuii aupextop AI1
«IIpo3oppo [Ipomaxi» dapuna Mapuak y crarti 1 BeOpecypcy «ExoHOMiYHA TpaBia» BBaXkae, IO OIHIEIO 3
HaWBa)IMBINIMX HOBAIlid 3aKOHY € MOXKIIUBICTh OPTaHIB BIIAJU BU3HAYATH 00 €KTHU, BIAMOBIIHO 10 IXHKOI MpH-
BaOJIMBOCTI 3 KOMEPIIIMHOT TOYKY 30py 1 B pe3yabTaTi — OTpUMAaTH MaKCHMaJIbHHI PUOYTOK BiJl IXHBOI OpeHIH. 3a
JIOTIOMOTOI0 MiJIbIOBOTO CTaTyCy HEBIAOMI OpraHi3aiii OpeHIyI0Th HEpYXOMICTh Y HAWKpaIlIUX JOKAIisiX, a OpeH]I-
Ha TUIaTa 3a [1e MaifHO JIOPIBHIOE KOIiHKaM, SKIIO IIOPiBHIOBATH i3 pUHKOBUMU MOKa3HUKaMU. Hanpukian, 3riaHo 3
nanumu O/IM Vkpainu, [onoBHe ynpaBiiiHHS perioHaNbHOI CTATUCTUKHU 3/1a€ MIPUMILLIEHHS TUIomero 127 KB.M, 110
3HaxXOIUThCs 10 ByII. Ecruranagna B ieHTpi Kuesa i Oepe 3a 1ie opeHaHy miary y po3mipi — sutie 3a 0,7 gonapa 3a
KB. M., a KBE]I openiaps — «1isUIbHICT IPUBATHIX OXOPOHHUX CITY:KO». [HIIOI0 «aHOMAIIIE€I0» € CUTYAaIlisl, KOJIX
ofHa i Ta cama IOpUANYHA 0co0a B3sUIa B OPSHY B Ka3€HHOTO ITiIIPHEMCTBA ABa IPUMILIICHHS, 0 3HAXOIITHCS
3a onHiero anpeco. Ha Byiuui Kiksigze B Kuesi (507 ta 966 kB. M), ane NOpiBHIOIOYH CTaBKH — 2,7 Ta 5,1 goin. 3a
KB. M., BUHHKAIOTh MUTaHHsA 0e3 BiAnoBiai. CbOroaHi HiXTO HE 3MOKE JaTH Taki BIAIOBII, aJKe JIOTTYHOIO MOsIC-
HEHHs HeMae, TOMY 1110 HeMae JeTanbHoi iHpopMallii IoA0 yKiIaaeHHs Takoi opeHan. HoHceHcoM € Te, 1o 3HaYHa
JacTHHA MaiiHa 37a€ThCS B OPSHITy B3araji Juiie 3a 1 rpuBHIO, a BianosigHo 10 nanux ®JIM Ykpainu, Ha Takux
yMmoBax 31aeThest monaa 40% wmaitna B 11 perionax Ykpainu [11].

OxkpiM 3MiHY MOPAJKY YKIaaeHHs opeHu, KM Ykpainu cTBOpHB HOBY KOHCTPYKIIIO JOTOBIPHOT YacTH-
HU 11poro iHcTUTYTY (ITocTanoBa KM Yipainu Ne 820 Big 12 cepmns 2020 poky «IIpo 3aTBepmkeHHS NTPUMIPHUX
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JIOTOBOPIB OpEH/IH JIepKaBHOTO MaifHa» [12]), skuM ocTaHHIN 3aTBepmKye [IprMipHi TOTOBOPH OpEHAM €MHOTO
MaHOBOTO KOMIUIEKCY AEP>KaBHOTO MiJIPHEMCTBA, HOT0 BiIOKPEMIICHOTO CTPYKTYPHOTO MiAPO3/iTy, Ta OPCHIH
HEPYXOMOTO MaifHa, 1HIIOT0 OKPEMOTO IHIWBIAyaJbHO BH3HAYCHOTO MaifHa, IO HaJCKUTH A0 Jep>KaBHOI Bllac-
HOCTI. 3ayBa)XHMO, LI0 BIAMOBIAHO 10 BU3HauYeHUX y cT. 179 'K VYkpainu 3aranbHUX yMOB YKJIaJaHHS JIOTOBO-
PiB, IO TIOPOXKYIOTH TOCIoAapchki 30008’ s13auHs, — KM YkpaiHu uu ynOBHOBakeHI HUM a00O 3aKOHOM OpraHH
BHKOHABYOI B MAIOTh MPABO HAJaBaTH PEKOMEHIAIIIT Cy0’€KTaM TOCIIOJapIOBAHHS OO0 OPi€EHTOBHUX YMOB
TOCTIOIAPCHKUX JOTOBOPIB Y BUIVISIII MIPUMIPHHUX JOTOBOPIB, a Y BU3HAYCHUX 3aKOHOM BHITIKaX — 3aTBEPIKYBaTH
tunosi gorosopu. Yactunoro 4 crarti 179 I'K Ykpainu BkazaHO Ha CyTT€EBY Pi3HHLIIO MK IPUMIPHUM Ta TUITOBUM
noroBopoM. Tak, y mporieci yKiIagaHHS TOCIIOJapCHKHUX JOTOBOPIB CTOPOHU MOXKYTh BU3HA4YaTH 3MICT JOTOBOPY
Ha OCHOBI:

1) a6o IPUMIpPHOTO JIOTOBOPY, SIKAH BiI0Opakae TUTLKH PEKOMEH/IAINIT OpraHy YIpaBIiHHS U Cy0>EKTIB
TOCIIOAPIOBAHHS, KO OCTaHHI Y TIPOLEC YKIIAJACHHS HUMH JOTOBOPIB MArOTh IPABO 32 B3aEMHOIO 3rOJ0K0 3Mi-
HIOBaTH OKpPEMi YMOBH, IiepedadeHi MPpUMIipHAM JIOTOBOPOM, 200 JIOTIOBHIOBATH HOTO 3MICT;

2) abo THIIOBOTO TOTOBOPY, 3aTBepmKkeroro KM Ykpainu, 4 y BUnaakax, nepenoadeHux 3aKOHOM, 1HIITHM
OpTaHOM JICPKaBHOI BTN, KOJIX CTOPOHH HE MOXYTh BiICTYIAaTH BiJl 3MiCTY THIIOBOTO JOTOBOPY, aJIe MalOTh Ipa-
BO KOHKPETU3YBaTH HOro yMoBu. ChOTOIHIIIHI IPUMIpHI TOTOBOPH OPSHIH ACP:KAaBHOTO MallHa HAPEINTI HAIIPaB-
JIeH1 Ha 3MiHY JJaBHO 3aCTapiIoro Ta Hee()eKTUBHOTO MMiAXOMY JUIS PETYJIFOBaHHS JOTOBIPHUX OPEHIHUX BiTHOCHH,
110 iICHYBaB 3a THIIOBUX JOTOBOPIB.

[MocranoBoro KMV Bix 12.08.2020 p. Ne 820 «IIpo 3arBep/keHHS NMPUMIPHUX JOTOBOPIB OpEHAM ACp-
YKaBHOTO MaiiHay» mepeadadeHo BUPINICHHS MPOOIEMHUX MTUTaHb, 30KpeMa:

1) BpaxyBaHHSI HOBHX ITiJIXO/IB IIOJI0 OPEHIM MaliHa Jep>KaBHOI Ta KOMYHAJIBHOI BIIACHOCTI, HalmaJe
11010 BU3HAYEHHS BAPTOCTI 00’€KTa OPEHIIM Ta pO3Mipy OpeHAHOI IulaTH; 30epiraHHs Takoro 00’€KTa HUIAXOM
HOTOo CTpaxyBaHHS, 0COOIMBOCTEN OpeHIN 00’ €KTIB KYJIBTYPHOI CIIa IIMHN; MEXaHI3My KOMIICHCAIlil 3iiCHEeHUX
HEBi/I’€MHUX MOJINIIEHb a00 3apaxyBaHHs iX B paXyHOK OPEH/IHOI IIaTH;

2) HeoOXiIHICTh BU3HAYCHHS KITIOYOBHUX TPaB Ta 000B’SI3KiB CTOPIH OPESHIHHUX BiJIHOCHH 32 JIOTOBOPOM;

3) 3a0e3ne4YeHHs1 CXOPOHHOCTI e KaBHOTO MaifHa HOBUMH Ji€BUMHU CIIOCOOaMHU.

st 00TpyHTOBAHOTO PO3MIISIAY MTPABOBOTO PETYNIOBAHHS IHCTHTYTY YKIAQACHHS Ta MPHUITHHEHHS OpEeHAN
MaiiHa JiepaBHOi Ta KOMYyHaJIbHOI BJaCHOCTI BapTO BKa3aTd Ha mojioxeHHs 4. 1 cT. 16 3akony Nel57-IX, Bin-
TIOBITHO JIO SIKOi, TOTOBIp OPEHIH JepKaBHOTO MaiiHa (opMyeThCsl Ha MiJICTaBl MPUMIPHOTO JOTOBOPY OPEHIH,
o 3arBepkyeTbesa Kabinetom MinicTpiB YkpaiHu, a JOTOBip OpeHAM KOMYHalbHOrO MaiiHa (OpMyeTbcs Ha
IMiJICTaBl PUMIPHOTO JIOTOBOPY OPEHJIH, IO 3aTBEP/DKYETHCS MPEICTABHUIIBKIMHA OpPraHAMH MiCIIEBOTO CaMo-
BpsimyBaHHs. OKpiM TOTO, MPUMIPHUIA OTOBIp OPSHIM JEPKaBHOIO MaiiHa 3aCTOCOBYETHCS UL OPCHIN Maii-
Ha KOMyHaJIBHOI BIACHOCTI, SIKIIO TPEACTaBHUIIBKUN OpTraH MIiCIIEBOTO CaMOBPSIyBaHHS HE 3aTBEPAUB BIACHHUN
MIPUMIPHUI JOTOBIp OPEHIU BiIMOBINHOTO MaiiHa. 3 OMIAAY Ha moyiokeHHA 3akoHy Nel57-1X BapTo BKazaTtu Ha
MOJJIMBY PO301XKHICTD y pETyIIOBaHHI MPUITMHEHHS JIOTOBOPIB OPESHIM JIEPYKAaBHOTO MaiHa Ta JIOTOBOPIB OPEHIH
KOMYHAJILHOTO MaifHa. Ik moka3ye mpakTHKa, OpraHd MyHIIHUIIATITETY 3piIka BUKOPUCTOBYIOTh MOMIIUBICTD BiJl-
XHJICHHS B1JI OCHOBHUX ITOJIOKEHB TUIIOBUX YU NMPUMIpPHUX JOTOBOPIB OPEHAN JEPKABHOTO MaifHa, a SIK MPaBUIIO,
BHUKOPHCTOBYIOTH TEKCT TaKUX JOTOBOPIB 0€3 CYTTEBUX 3MiH.

[IpaBoBe pery:roBaHHs yKJIAJACHHS Ta IPUIMHEHHS OPSHIN JACPKABHOTO Ta KOMYHAJIBHOTO MaifHa TaKOXK
Ma€ CcBO1 0COOJMMBOCTI, 11O TOB’S3aHi 13 ramy3eBoro crenudikoro. Tak, 3rigHo 3 4. 6 cT. 2 3akony Nel57-1X 3a-
3HAYCHI Tally3eBl 0COOIMBOCTI OPEHIM PETYIIOIOTHCS TAKHMHA HOPMATHBHO-TIPABOBUMH aKTaMH: 3aKOHY YKpaiHH
«IIpo 0cobIMBOCTI MPaBOBOro pexxuMy AisibHOCTI HanioHansHOT akageMii Hayk YKpaiHu, HalllOHAJIbHUX Taly3e-
BHX aKaJIeMill HayK Ta CTaTyCy IXHhOTO MafHOBOTO KOMILIEKCY»; 3aKkoHy Ykpainu «[Ipo rocrnonapceKy AisuTbHICTb
y 30poiinux Cunax Ykpainm»; 3axony Ykpainu «IIpo HaykoBi mapkmy»; 3akoHy Ykpainu «IIpo ocobmuBocTi
nepesadi B OpeHIy YU KOHIIECiF0 00’€KTiB y cdepaxX TeIrIoNnocTadyaHHs, BOJOIOCTaYaHHS Ta BOJOBIIBEICHHS,
110 nepedyBaroTh Y KOMyHaNIbHIN BIaCHOCTI»; 3akoHY YKpainu «IIpo ocoGMuBOCTI OpeHAN YH KOHIECIT 00’ €KTiB
MaJMBHO-CHEPTETHYHOT'0 KOMIUICKCY, IO MepeOyBaroTh Y JepKaBHIi BIACHOCTI»; 3akoHOM Ykpainu «IIpo meski
MUTaHHS 3a00PrOBaHOCTI MiANPHEMCTB 000POHHO-ITPOMHCIOBOI0 KOMIUIEKCY — YYaCHUKIB J{epaBHOTO KOHIIEPHY
«YKpoOOpOHIIPOM» Ta 3a0e3MEeUYeHHS iX CTabiIbHOTO PO3BUTKY»; 3akoHOM YKpainu «IIpo Mopchki moptu Ykpa-
THM»; 3akoHOM YKpainu «IIpo yromu mpo po3moAisl mpoayKiii»; 3akoHoM Ykpainu «IIpo aep:kaBHO-IIpUBaTHE
napTHEPCTBOY»; 3akoHy Ykpainu «IIpo TpyOompoBigHuii TpaHcopT»; 3akony Ykpainu «[Ipo pyHOK MPpUpPOIHOTO
razy».

BucHoBkH. 3 oty Ha HaBEACHI BHUIE TBEPKCHHS Ta MOIOKCHHS HOPMAaTHBHO-IIPABOBHX aKTiB BIIEB-
HIOEMOCS B ICHYBaHHI IPABOBOTO PETYINIOBAHHS YKJIAJACHHS Ta MPUIIHHEHHS JJOTOBOPY OPSHIU IEPXKABHOI YU KO-
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TpydaHosa 0.
[MpaBoBe peryntoBaHHA OpeHAN AepXXaBHOro Ta KOMYHanbHOro MarHa B YKpaiHi

MYHAIILHOI ()OPM BJIACHOCTI, 110 IPOMIILIO TPUBAIMH PO3BUTOK, 30KpeMa IIIOJI0 OPSHIIH, Ta ii IPpaBOBE BUPAKCHHS
y ¢dopmi moroBopy. OkpiM TOTOo, CHOTOIHI mependadaeThes, o 3akoH Ykpainu «[Ipo opeHIy nep>kaBHOTO Ta
KOMyHaITbHOTO MaiiHay Bij 03 sxoBTHs 2019 poky Nel57-IX Oyne HalOUTBIT TO3UTHBHAM (haKTOPOM TS PETYITFO-
BaHHS JIOTOBIPHHUX OPEHIHHX BiTHOCHH CaMe TakK, sIK I[LOTr0 MoTpedye JAepiKaBHa Ta KOMyHAllbHA Biaja, Oi3HeC Ta
CYCIIJIBCTBO.

Ha cporomHi mpoCcTeXyeThCs CTPIMKA 3MiHA IIPABOBOTO PETYJIIOBAHHS Ta CYIOBOT IPAKTUKHU OO0 OPEH-
I JICP)KaBHOTO Ta KOMYHAJIBHOTO MaiiHa, a TOMY € HarajibHa 1oTpeba Jiis 3aTBepKEHHsI TIPAaBIWIIBHOT AeiHiMmii
«IIPUMTMHEHHSI TOTOBOPY OPESHIM» B IiH cepi, OCKIIBKY TaKe IMPUIUHEHHS PO3NIAAAETHCS Y IMUPOKOMY Ta BY3bKO-
MYy 3HaYCHHSX.

Ha Hanry nymKy, eivHa KOHIICTIIiS IPUITUHEHHSI Ta PO3ipBaHHS JOTOBOPY Y MPABOBIl TOKTPHHI HE Chop-
MyBaJlacsi, 3aKOHOJIaBeIb HE TOTPUMYETHCS TIEBHOI CTAIOl TEPMIHOJIOTI, & TOMY CyIH BUXOIATH 13 00’ €KTHBHO-
Cy0’€KTUBHUX CYIKEHb Y PO3IVIS/IL KOXKHOT CIIPaBH B 1HAUBIAyaIbHOMY MOPSIKY.
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OB’EKTHU MMPABA IHTEJIEKTYAJIBHOI BJJACHOCTI 3 NO3U1IIT
PEKOIN®IKAIII IIUBIJIBHOI'O 3AKOHOJIABCTBA YKPATHU

Cmammst npucesiuena 00CHIONCeHHIO NUMAHHS NPO OHOGNEHHS 3aKOHOOA8UUX NIOX00I8 00 3aKPINIeHHs 8UOI
00 ’exmie npasa iHmMenreKmyanbHol 61ACHOCME 8 YMO8ax pekoougikayii yueiibHo2o 3akonooascmea Yxpainu. Bpaxo-
8YI0YU MIJCHAPOOHO-NPABOGI 30008 A3anHsA YKpainu ma eepoinmezpayitinuii 6eKmop po3eumxy ii HaAyioHAIbHO20 3a-
KOHOOascmea, 00 00 '€Kmig npaea iHMeneKmyaibHOl 61ACHOCME Mawmy y 6y0b-aKOMY pasi Oymu eiOHeceHi 00 ekmu
ABMOPCHKO20 NPABa (8KAIOUAIOYY KOMN TOMepHi npoepamu i 6a3u 0anux), 06 €ekmu CyMIdCHUX npas, GUHAX00U, NPOMUC-
JI0BI 3pa3KU, KOMROHYBAHHS HANIBNPOGIOHUKOBUX 8UPOOI8, cOpmu pOoCiuH, HOY-xay. [{06edeHo OOYiNbHICMb BULYYeHHs.
3 yucna 06’€kmie npasa IHMeNeKmyaibHOl GIACHOCMI HAYKOBUX GIOKPUMMIS | payioHANI3amopCyKux nponosuyil, a
MAKOAHC OONOBHEHHS 8UAIE MAKUX 00 €Ki OOMEHHUMU IMEHAMU.

Knrwouoei cnosa: 06 ’ckm npasa inmenekmyanbHoi 61aCHOCMI, HAYKOGe GiOKPUMMISL, PAYIOHALI3AMOPCbKA NPO-
no3uyis, HOy-xay, OOMeHHe M 5.

Axkyoueckuui U.

O6vexkmpl npasa uHMeN1eKMyaaIbHOU COOCMEEHHOCIU C NO3UUUU PEKOOUDUKAUUU 2PAXHCOAHCKO20 3AKOHO-
damenvcmea YKpaunwl

Cmamus nocesueHa ucciedo8anuo 8onpoca 06 0OHOBLEHUU 3AKOHOOAMENbHBIX HO0X0008 K 3aKPenieHuio 8u-
008 00bEKMO8 NPABa UHMELIEKMYALbHOU COOCMBEHHOCMU 8 YCA08UAX PEKOOUDUKAYUU 2PAHCOAHCKO20 3AKOHOOAmeb-
cmea Vipaunvl. Yuumoeieas medxncoyHapoOHO-npagosvle 0053amenbcmea YKpauusvl U e8pOouHmezpayuoHHblll eKMop
pazeumus ee HaYUOHAIbHO20 3AKOHOOAMENbCMBA, K 00beKmam npasa UHmMeL1eKmyaibHolu coOCmME8eHHOCMU 8 TH000M
cyuae 00NHCHbI ObIMb OMHECEHbL 00BbEKNbL ABMOPCKO20 NPABA (8KIHYAS KOMAbIOMEPHBLE NPOSPAMMbL U 0A3bl OAHHBIX),
00beKMbl CMENCHBIX NPas, U300pemens, NPOMblLUIEeHHble 00PA3Ybl, KOMINOHOBKU NOJYAPOBOOHUKOBLIX U30eNUll, COPMa
pacmeHruil, Hoy-xay. /[okazana yenrecoobpasHoCms U3bAMUs U3 YUCLAd 00beKMo8 NPasa UHMeLIeKmyaibHOU coOCMEeH-
HOCMU HAYYHBIX OMKPLIMUL U PAYUOHATUZAMOPCKUX NPEOSONCeHULl, d MaKdice OONOIHEeHUs 8U008 MAKUX 00beKmos
OOMEHHbIMU UMEHAMU.

Knroueeste cnosa: obvekm npasa uHmMeN1eKmyaibHOU coOOCMBEHHOCU, HAYYHOe OMKpblmue, payuoHaIu3d-
MopcKoe NpednodxiceHue, Hoy-xay, OOMeHHoe UMSL.

Yakubivskyi I.

Objects of intellectual property rights from the standpoint of the recoding of civil legislation of Ukraine

The article is devoted to the study of the issue of updating the legislative approaches to the consolidation of types
of objects of intellectual property rights in terms of recoding the civil legislation of Ukraine. Given the international
legal obligations of Ukraine and the European integration vector of development of its national legislation, the objects of
intellectual property rights should in any case include copyright objects (including computer programs and databases),
objects related rights, inventions, industrial designs, arrangement of semiconductor products, plant varieties, know-how.
The expediency of removing scientific discoveries and innovation proposals from the number of objects of intellectual
property rights, as well as supplementing the types of such objects with domain names has been proved.

Keywords: object of intellectual property rights; scientific discovery, innovation proposal, know-how, domain
name.

ITocranoBka npoosemu. [Iporiec oHOBIEeHHS (pexoaudikarii) IMBIIEHOTO 3aKOHOIABCTBA YKPAiHH aKTy-
aji3ye MUIHK I1acT mpooieM, HacaMIiepel, METOI0JIOTIYHOTO XapaKTepy, sKi CTOCYIOThCS PI3HUX 1HCTHTYTIB CY-
JaCHOTO LIMBUILHOTO NPaBa, BKJIIOYAIOUH, 3BICHO, ¥ MIPaBoO iHTENIEeKTya bHOI BIacHOCTI. 3akpimieni y Kuaunsi 4 11K
VYkpainu [1] nonoxxeHHs €, 0 CyTi, IEePIIO0 B iCTOPIii HAIIOHAILHOTO UBIILHOTO MpaBa Cpo0or0 Koaubikarii
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MpaBa iHTEJEKTYalbHOI BIACHOCTI SIK I[IIICHOTO UBIJILHO-TIPABOBOTO 1HCTUTYTY. HaramgaeMo, 1o y monepeaHpo-
My LIK YPCP 1963 p. [2, c. 881-899] micTunuca po3niau « ABTOpcbke mpaBoy, «[IpaBo Ha BiIkpUTTH», «BuHa-
X1JTHUTIBKE TIPABOY», SIKi X0 1 OyJTH PO3MIllIeHI TTOPYY, IPOTE CTAHOBIIIN BiJIHOCHO aBTOHOMHI CKJIaJIOBI CTPYKTYPH
KOZIEKCY.

Cepen mpobmiem, sKi MOCTalTh Y 3B 3Ky 13 poOororo Haj oHoBieHHAM LK Vkpainu, BapTo BUAUTUTH
MUTaHHS 00’€KTIB MpaBa iHTeNeKTyalbHOI BinacHocTi. CIijJi 3a3HA4YUTH, 110 00’ €KTaMU IpaBa 1HTEIEKTyalbHOL
BIIACHOCTI BU3HAIOTHCS JIMIIE Ti 00’ €KTH, SIKi BU3HAUEHI TAKMMH y 3aKOHI expressis verbis. Bynb-ski iHIIi, HE BKa-
3aHi y 3aKOH1 HeMarepiajibpHi 0y1ara, HaBiTh SKILO BOHU € Pe3yJabTaTaMH TBOPYOI AiSIIHOCTI, HE MOXKYTb B MOPSAAKY
aHaJIOTii BU3HABATUCS 00’ €KTaMU MpaBa iHTEJIEKTyalbHOI BIACHOCTI.

[MuraHHS 1M10/10 3aKOHOIABYOTO 3aKPITUICHHS KOJIa 00’ €KTiB MpaBa iHTEIEKTYalbHOI BIIACHOCTI € HA3BH-
YaifHO BaKITMBUM, OCKIUIBKH I10 CYTi CUCTEMa TaKUX 00’ €KTIB BU3HAYA€ CHCTEMY CaMOTO IpaBa iHTEICKTyallbHOL
BJIACHOCTI SIK IIUBUTFHO-IIPABOBOTO iHCTUTYTY.

AHAJI3 0CTaHHIX J0CHiIzKeHb i myOikanii. Y BITYM3HAHIN IOPUIUYHINA HayIll poOiieMaTnka 00’ €KTiB
MpaBa 1HTENEeKTyaJbHOI BIACHOCTI BUCBITIIOBANAcAd y poOOTax TakuxX HaykoBuiB, sk €. A. bynat, 0. M. Kamina,
JI. T. Komsrok, O. I1. Opmiok, O. A. Ilinonpuropa, O. I. Xapuronora, P. b. Illumxka, O. C. SIBopcbka Ta iH. [IpoTe
B yMOBax pekoau¢ikalii HUBIIHHOTO 3aKOHOAABCTBA IIi MUTaHHS HaOyBalOTh HOBOTO 3By4aHHS Ta MOTPEOYIOTH
MOJJANTBIIOT TEOPETUIHOT PO3POOKH.

Merta gocJtigaeHHsI 0sArae B OOIPYHTYBaHHI TEOPETUYHHX IOJIOKEHD, IKI MOXKYTh OyTH BUKOPUCTaHi
ripu oHoBieHH1 11K Ykpainu B yacTHHI 3aKpiTUIeHHS BUJIIB 00’ €KTIB MpaBa iHTEJIEKTYaIbHOI BIACHOCTI.

Buxknan ocHoBHOTO MaTepiaxy aocaimxenns. Y unnHil penakuii [{K Ykpainu Buan 06’ €kTiB mpasa iH-
TEJICKTyallbHOI BIIACHOCTI repeniveHi y cT. 420. 3 mo3umii pekoaudikaii MUBUIEHOTO 3aKOHOAABCTBA MUTAHHS PO
KOJI0 00’ €KTiB MpaBa iHTENEKTYaIbHOT BIACHOCTI AOIIJILHO BUPIIIYBATH 13 BpaXyBaHHSAM HACTYIIHUX MOMEHTIB!

1) HeOOXiMHICTh JOTPUMaHHS YKpaiHOI CBOIX MIKHApOIHO-TIPABOBUX 3000B’s3aHb y YacTHHI 3a0e3re-
YeHHA Ha piBHI ii HallIOHAJIFHOTO 3aKOHOAABCTBA IMPABOBOT OXOPOHHM HU3KH 00’ €KTIB MpaBa IHTENEeKTyaJIbHOI Bllac-
HOCTI;

2) AOUIBHICTh BUIY4YeHHS 3 uncia nepeabdauennx y LIK Ykpainu okpemux o0’€KTiB, sAKi 3a mepion aii
KOJICKCY HE JIOBEJIM CBOIO JKUTTE3NIATHICTH 1 IEPCIICKTUBHICTD, a MOJIOKEHHS KOJIEKCY, SIKI PETYIIO0Th OB’ A3aHi 3
TaKUMHU 00’ €KTaMH BIIHOCHHHU, BUSBUIIKCS HETIPALIOIOYUMHE («MEPTBUMU);

3) BUBYCHHS IUTAaHHS PO MOXKIIMBICTh JIOMIOBHEHHA iepenoadenoro LK Ykpainu nepeniky 00’ €KTiB mpa-
Ba IHTEJIEKTYalbHOI BIACHOCTI HOBUMH KaTeropisiMu, 0 MOTPEOYIOTh MPAaBOBOT OXOPOHU HA CYy4aCHOMY €TAli.

OTxe, mo-Tepie, mpu NoOyI0BI CHCTEMH 00’ €KTIB IMpaBa iHTEIEKTYaIbHOI BIIACHOCTI MOTPiOHO BUXOIUTH
13 HEOOXiTHOCTI TOTPUMAaHHS YKPaiHOI CBOIX MIXKHApOJHO-IPAaBOBHX 3000B’s13aHb, OB’ 3aHUX 13 WICHCTBOM Y
MDKHApOJHHUX OpraHi3allisx, Takux sk BcecBiTHA opraHizanis iHTenekTyaibHoi BiacHocTi (WIPO), MixkHapon-
HUH cor03 3 0X0poHH HOBUX copTiB pociun (UPOV), CitoBa opranizauis Toprisii (WTO) Ta yuacTio y BinoBia-
HUX MDXKHAPOJHHX JIOTOBOPAX B paMKax IMX MIXKHAPOIHUX OpraHi3aiil.

VY c1. 2 CrokronbMcbkoi koHBeHLIT mpo 3acHyBaHHS BOIB [3] (gani — CTokroasMchbka KOHBEHIIis) iH-
TeJIeKTyallbHa BIIACHICTh BU3HAUCHA Yepe3 BKa3iBKy Ha BHUIM i1 00’ekTiB. Tak camo y cT. 1 [Tapu3bkoi KoHBeHIIiT
PO OXOPOHY MPOMUCIIOBOT BacHOCTI [4] (nani — [lapu3bka KOHBEHIS ) HABEIEHO NepetiK 00’ €KTIB MPOMHUCIIOBOT
BJIACHOCTI. 3 OJJHOTO OOKY, IIi HOPMH MICTATh NPUOTU3HUI TIeperik 00’ €KTIB, KW HaBECHO, HACaMIIepeN, JUIs
BHU3HAYEHHS BIIMOBIIHUX MOHATH («IHTEJIEKTyaJbHA BIACHICTBY, «IIPOMHUCIIOBA BIACHICTB») 3 METOIO OKpECIIEH-
Hs cepHr perylItoBaHHS BIAMOBIIHOTO MiXKHApoHOTO JToroBopy. CtocoBHO [Tapusbkoi koHBeHii I. Bogenxay3en
3a3Ha4MB, IO NepeTiueHHs 00’ €KTiB MPOMHCIIOBOI BIACHOCTI, 3arajioM, He TATHE HiIKUX 3000B’43aHb I KpaiH-
wieHiB Coro3y BUIaBaTH 3aKOHOAABYl HOPMHU CTOCOBHO BCiX IMX mpaB. [IpoTe B JaHOMy BUNIAIKy TOTPiOHO Bpa-
XOBYBarH iHII HOpMH [lapu3bkoi KOHBEHIIIT, 3 AKUX BUIUIMBA€E 0OOB’SI3KOBICTH OXOPOHH MEBHHUX 00 €KTIB y BCiX
KpaiHax (POMHMCIIOBI 3pa3Ky — CT. 59U spaky 0OCIyroByBaHHS — CT. 6%, (hipMOBi HaliMEHYBaHHS — CT.CT. 8,
9, 10", 3a3Ha4eHHs NOXOMKeHHS — cT.cT. 10, 10", maTeHTy i TOBapHi 3HaKu — CT. 25, Towo [5, ¢. 34-35]. [ToTpi6HO
B3SITH JIO YBAard TaKoX MOJIOKEHHS PSIY IHIIMX MI>KHAPOJHHUX JTOTOBOPIB, MO (GYHKIIOHYIOTH Mij erigoro BOIB ta
nependadaoTh NPaBOBY OXOPOHY MEBHUX 00’ €KTiB: bepHChKO1 KOHBEHIIIT IPO OXOPOHY JITEPaTYPHUX 1 XYIOKHIX
TBOpIB [6], PUMCBKOT KOHBEHIIIi PO OXOPOHY MPaB BUKOHABIIIB, BAPOOHUKIB (DOHOTPAM Ta OpraHi3alliii MOBJICHHS
[7], HoroBopy BOIB mpo aBropceke npaso [8], Towo.

VYkpaina € yuacHunero MixkHapomHOT KOHBEHIIIT PO OXOPOHY HOBHIX COPTIB POCHHH [9], yKIaaeHOI B
pamkax UPOV.

B Vroxi npo ToproBenbHi acniekTH npaB iHTenekryanbHoi BracHocTi (TRIPS) [10], sixka € 000B’13KOBOIO
Juia YKpainu y 3B°s13Ky 13 ii Bctynom go CitoBoi opranizauii Toprisii (WTO), nepenbayeHo cranaapTH IpaBoOBOi
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OXOPOHH 00’€KTIB aBTOPCHKOTO IMpaBa (BKJIFOYAF0YH KOMIT IOTEPHI MIporpamu i 6a3u 1aHuX), CYMIKHUX MpaB (BH-
KOHaHHS, (hOHOTpamH, Tepeadi MOBJICHHS), TOPrOBUX 3HAKIB, reorpadiuHuX 3a3HaueHb, IPOMUCIOBUX 3pa3KiB,
MATeHTIB HA BUHAXOJIH, TOIOJIOTIH 1HTErpaIbHUX MIKpOCXeM, HEPO3KpHTOi iH(opMarrii.

OkpeMo BapTo 3yMMUHUTHUCS HA HEOOX1THOCTI HAOIMIKEHHS HAIIOHATLHOTO 3aKOHOJIaBCTBA YKpaiHU y Ii
JacTuHi J0 npaBa €Bponeiicbkoro Coro3y. Y 4. 2 c1. 158 Yromu npo acomiartito [11] 3a3Ha4ueHo, 1110 TpaBa iHTe-
JIEKTyaJIbHOI BIACHOCTI BKITIOUAIOTh aBTOPCHKE MPABO, 30KPEeMa MPaBO HA KOMIT IOTEPHI MPOrpaMu i 6a3u NaHuX,
a TaKoK CyMDKHI TIpaBa, IipaBa, OB’ sA3aHi 3 MaTeHTaMH, 30KpeMa NaTeHTH Ha BUHAXOIH Y Tary3i 010TEeXHOJIOTH,
TOProBelibHI MapKu, (ipMOBi HallMEHYBaHH:I, AKILIO BOHH OXOPOHSIOTHCS Y (POPMi BUKIIFOUHOTO MIPaBa iHTENEKTY-
aJIbHOT BIIACHOCTI BIJIOBIIHUM HaIliOHAJHLHUM 3aKOHOJIABCTBOM, IIPOMHMCIIOBI 3pa3KH, KOMIIOHYBaHHS (TOIOTpa-
¢ii) iHTerpaNbHUX MiKpocxeM, reorpadiyHi 3a3Ha4eHHs, 30KpeMa 3a3HaYCHHS TOXO/PKEHHSI, 3a3HaYEeHHS JIKepea
MTOXOJ[KEHHSI, COPTH POCIINH, OXOPOHY KoH(iAeHIIiiHOT iH(QopMaIlii Ta 3aXHCT BiJ HETOOPOCOBICHOT KOHKYPEHIIiT.

DaKTUYHO TaKe K K0JI0 00’ €KTiB paBOBOi 0XOpOoHU B €C po3MIsAAal0THCS B MOHOTpadiYHOMY JOCIiIKEH-
Hi FO. M. Kaniuwm, 1e BoHH OrpynoBaHi Ha 00’ €KTH aBTOPCHKOTO TpaBa (y T.4. KOMIT I0TepHI IporpaMu, 6a3u Jaa-
HUX) Ta CyMDKHHX IIPaB, 00’ €KTH MTpaBa MPOMHUCIIOBOI BIACHOCTI (BUHAXOAU, KOPUCHI MO, IPOMHUCIIOBI 3pa3KH,
TOProBeNlbHI Mapku. (pipMOBI HaliMeHYBaHHS, TeorpadiuHi 3a3Ha4eHHS) Ta 1HIII 00’ €KTH MpaBa IHTEICKTyaIbHOT
BJIACHOCTI (COpTH pOCiHH, Tonorpadii HamiBIPOBITHUKOBUX BHPOOiIB, KOMEpLiiHA TaEMHUL Ta Hoy-xay) [12,
c. 98-350].

OTXe, BUIICHABEACHI IMOJIOXKEHHS MDXHAPOJHHUX IOTOBOPIB, B AKHX Oepe yyacTb YKpaiHa, IMiJXOIH,
o chopmyBanucs y npaei €C, cBig4aTh Mpo HEOOX1IHICTh 3a0e31eueHHs B YKpaiHi MpaBOBOi OXOPOHH TaKUX
00’€KTIB IpaBa iHTEJIEKTyaIbHOI BIACHOCTI, IK 00’ €KTH aBTOPCHKOTO MpaBa (BKJIIOYAI0YH KOMII FOTEPHI IPOTpamMu
1 6a3u maHux), 00’ €KTH CYMIKHUX TpaB (BUKOHAHHS, (poHOTpaMu, Tiepeaaqi opraHizaiiidi MOBJICHHS ), BUHAXO/H,
MIPOMHUCIIOBI 3pa3Ku, KOMIIOHYBaHHA (Tororpadii) HamiBIPOBITHUKOBUX BUPOOIB, COPTH POCIHH, HOY-Xay. 3 Li€i
MO3MI] HEMPUIHHITHAM BBaXKAEMO BapiaHT, sikuid mpornonyetrbes E. I1. ['aBpuiioBuM, 100 BHIIyYSHHS 3 YHUC-
na 00’€KTIB MpaBa IHTEIEKTYyaJbHOI BIACHOCTI (hipMOBHX HallMEHYBaHb, TeorpadiuHuX 3a3HaueHb, HOy-xay [13,
c. 195]. Tak camo muckyciiinoro € npono3wuiis JI. T. Kom3toka mos0 BUITy4eHHs TaKUX 00’ €KTIB, K GOHOTpamH,
nepeadi opraHizauii MOBJIEHHS, TOPrOBeJIbHI MapKu, (DipMOBI HaliMeHyBaHHs, reorpadidyni 3a3Ha4eHHs, HOY-Xay
3 yHuclia 00 €KTIB «IHTEJEKTyalbHHUX TPaB» 1 HAJAaHHS IM CIICIIabHOTO MPABOBOTO PEXHUMY — MpaB Sui generis
[14, c. 65—75]. Peanizawisg TakuxX NpOMO3ULIiH y 3aKOHOABCTBI YKpaiHU MOPOJUTH CYNEPEUHICTh 13 MOJOKEHHAMHI
MIXXHAPOJHHX JIOTOBOPIB, B SIKMX Oepe y4acTh Hallla JiepXKapa, Ta Ie OUIbINe BIIIANINATE ii HalllOHAJbHE 3aKOHO-
JIAaBCTBO Yy c(epi iHTeNIeKTya IbHOI BIaCHOCTI BiJ npaBa €Bpomnelicbkoro Corosy.

OKpeMoro MOSICHEHHS B KOHTEKCT1 HAIIIOTO JTOCIIPKEHHS OTpeOye «IPUITMHEHHS BiJl HeT0OPOCOBICHOT
KOHKYpEeHIi1», sike [Iapiu3pkoi0 KOHBEHIIIEI0 BiHECEHE 10 00’ €KTIB OXOPOHHU MPOMHCIIOBOI BiacHOCTI. Y CTOK-
TOJILMCBHKI/ KOHBEHIIIT BXXUTO OJM3BKE JI0 HABEJICHOTO (POPMYITIOBAHHS — «3aXUCT BiJl HEOOPOCOBICHOT KOHKYpEH-
miiy.

Ha BinMiHy JiTepaTypHHUX Ta XyAO0KHIX TBOPIB, BHKOHAHb, BAHAXO/IIB, IPOMHCIOBUX 3pa3KiB, TOPTOBEIh-
HUX MapoK, TOUIO, IPUIMHUHEHHS HeA00POCOBICHOI KOHKYPEHIIii M0 CBOii CyTi HE € 00’€KTOM IMBUILHUX MPaB Yy
po3yminHi ct. 177 LIK Ykpainu. Tak, SKI1o B3sTH IS PUKITly BUHAXI1JI, TO HIEThCS PO HeMarepiaibHe Onaro,
LI0/10 SIKOTO B 0COOM BUHUKAIOTh Cy0’€KTUBHI LIMBUIBHI ITpaBa (0COOMCTI HEMaHOBI Ta MalfHOBI IIpaBa IHTENEKTY-
aJbHOT BiIacHOCTi). Ha BifIMiHY Bij IIbOTO, IPHITMHEHHS HEOOPOCOBICHOT KOHKYPEHIIil He MOKe OyTH BiTHECCHE
JI0 MaTepiaJlbHUX YU HeMaTepiaJbHUX OJiar, 1 1100 HhOTO HE MOXKYTh BUHHUKATH LIMBUIbHI paBa Ta 000B’sI3KU. Y
LOMY BIJIHOIICHHI I[IKaBOKO € JTyMKa TOJbCHKUX HAYKOBIIIB, SKi 3BEPTAIOTh yBary Ha Te, [0 OXOPOHA 00’ €KTIiB
MIPOMHUCIIOBOT BIACHOCTI 0a3yeThCsl Ha BIAMOBIIHUX cy0’ €KTUBHUX MpaBax (HAPHUKIa/, MaTeHT). SIK BUHATOK, O~
HaK, Ha M1JICTaBi 3aKOHY PO MPUITHHEHHS HeTOOPOCOBICHOT KOHKYPEHIIIT OXOPOHSIOTHCS HE TIPaBa, a JIUIIIe iHTep-
ecu cy0’€KTiB MiIMIPpUEMHHLIBKOT AisutbHOCTI [15, c. 18].

Binrak, 3 mo3uIlii HalliOHAJIEHOTO 3aKOHONABCTBA YKpaiHW MPHUIMHEHHS HEA0OPOCOBICHOT KOHKYPEHIIi
HE BIIHOCHUTBCSA /10 00’ €KTIB MpaBa iHTenekTyanbHol BnacHocTi Hi B LIK Ykpainu (ct. 420), Hi B iHIIMX 3aKOoHaX. Y
CBOIO 4epry, B YKpaiHi IpUHHITO OKpeMuil OJO0K KOHKYpeHTHOTO 3akoHoAaBcTBa (3Y «IIpo 3aXHucT eKOHOMIYHOT
KoHKypeHLii» [16], 3Y «IIpo 3axuct Bix HenoOpPOCcoBiCHOI KOHKYpeHLi» [17] Ta iH.), ke HE BXOJUTD JI0 CKJIATY
3aKOHOJIAaBCTBA PO 1HTEIEKTYaIbHY BIACHICTb.

Jpyrum BakJIMBUM HampsMoM OHOBJIEHHS nojioxeHb Kuuru 4 LUK Ykpainu B yactuHi 00’€KTiB mpaBa
THTENIEKTYaIbHOT BIIACHOCTI € PEeBi3is 3aKPIIUICHOTO YUHHOIO PENaKIi€l0 KOJEKCY X MepesiKy Ha MpeIMET BUSB-
JIEHHS THX, SIKi TOLTbHO BUKTIOUNTH. VIIeThes, HacaMIIepes, Ipo 06’ eKTH MpaBa iHTENeKTyaIbHOI BIACHOCTI, AKi
KOPHUCTYBAIIUCS MTPABOBOKO OXOPOHOIO 3a YaciB icHyBaHHS Corozy PCP, ane 3i 3MiHOIO COIIaIbHUX Ta €KOHOMIY-
HUX peaiiii, eBpOoiHTerpalifHIM BEKTOPOM PO3BUTKY YKpaiHW Ta HEOOXiIHICTIO HaOMMKeHHS i1 HaIllOHAJIbHOTO

164 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobneMn npaBo3HascTBa. 2 (26)/2021



LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

3aKOHO/AaBCTBA 10 cTaHAapTiB €C MOCTYMOBO BTPATHIIA CBOKO aKTyallbHICTh. 3a3HAYMMO, IO MOMIOHI MUTaHHS
BUHUKAIOTh 1 CTOCOBHO MOJIEPHi3allil 1HIIMX [HUBUILHO-IPABOBUX 1HCTUTYTIB — PEYOBOTrO Mpasa (00 BiIMOBH
BiJl KOHCTPYKIIi{ TIpaBa rocroJapchbKoro BiJJaHHS 1 MpaBa ONEPATHBHOTO YIPABIIiHHSA), Y 3000B’ I3aIbHOMY IpaBi
(crocoBHO HenmoninpHOCTI 3akpimwieHHs y LK Ykpainu nonoxxeHs mpo AesiKi BUIU JOTOBOpiB), Towlo [18, ¢. 24-25,
48]. O4eBHIHO, IO 3 MOJIOHUMU MTPOOJIEMaMHU CTUKAETHCS 1 TPABO 1HTEIEKTYaIbHOT BIACHOCTI, Jie cepesl 00’ €KTIB
MIPaBOBOI OXOPOHH Iepe10adeHi HayKOBE BIAKPUTT 1 palioHaIi3aTopchka MpOno3uLlis — 00’ €KTH, HEBiIOMi cydac-
HOMY 3aKOHOJABCTBY IHIINX ITOCTPAISHCHKHUX KpaiH, HE KaXKy4IH BXKE IPO 3aximHoeBporeiichki. Komm rotyBases
mpoekT LUK Vkpainu, npu BupillieHH] MUTaHHS TpO 3aNULICHHA Ha3BaHUX 00’ €KTIB, pO3POOHUKH KepyBaIuCs He-
00XiJTHICTIO 30epeKEeHHS HACTYITHOCTI y MTPABOBUX YCTAJICHUX TPAIHUIIIAX, IO CKIAIKUCS B MUHYIoMY [19, c. 383].
I Toni e Gyno JOoCcTaTHHO BUIPABAAHUM 1 MOMIPKOBAaHUM PIllIEHHSAM. AJie BXe 3apa3, 31 CILIMBOM Maiixke 18 pokiB
Ii1 KOZIeKCy, MO)KHA KOHCTaTyBaTH, IO IIi HOPMH HE MPOHIUIA BUIIPOOYBAHHS YacOM, 3aJUIIAI0YNCh TPAKTUIHO
HEIIFOYUMU.

HayxoBi BiikpuTTs 3 cepenuHu XX CT. KOPHCTYBAIHCS TIPABOBOIO OXOPOHOIO JIHIIE B KOMUITHEOMY CO1031
PCP ta oxpeMux kpaiHax «couiamicTuyHoro tabopy» (UexocnoBayunHa, bonrapis, Monromis, Ky6a).

3a3HaurMo, 110 HAYKOBI BIAKPUTTS 3rajiaHi cepen 00’€KTiB 1HTENEKTyalbHOI BiIacHOCTI y cT. 2 CTOK-
roJIbMChKO1 KOHBeHIIi1 rpo 3acHyBaHHs BOIB. IIpote BapTo 3BepHYyTH yBary Ha Te, IKUM YHHOM JI0 KOHBEHIIT 1o-
TparnuB e 06’ €ekT. 3 11boro npuBoxy M. M. borycnaBckkuii 3a3Ha4ae, M0 MPH MiATOTOBIII MPOEKTY KOHBEHIIIT TIPO
3acHyBanHsA BOIB no3zuuis, 3aifHsATa COLiaTiCTHYHUMU KpaiHaMHM, CIIpUsAJIa BKIIOUEHHIO B i TEKCT MOHATTS «Ha-
YKOBE BIJIKPHUTTS», IKOTO TICPBUHHUIA TEKCT TOKyMeHTY He micTtuB [20, ¢. 178—180]. Y 1978 p. mix erigoto BOIB
6yB npuitHsTHil JKeHeBCHKHIT IOroBip PO MiXKHAPOIHY PeecTpaliiio HaykoBuX Biakputtis [21]. Moro mixmucamu
nuire 5 kpaid — bonrapis, UexocnoBauunna, Mapokko, YropmuHa i Coto3 PCP, miznime npuennascs KamepyH,
4Oro, ofHaK, OyJI0 HeoCTaTHRO sl HabpanHa HUM yuUHHOCTI. Ilicnsa posnany Coro3y PCP 3akoHomaBcTBO bo-
rapii Ta KOTUIITHLOI YeX0CIOBAYYNHH BiIMOBHIIHCS BiJl OXOPOHU HAYKOBHX BIIKPUTTIB. JlOCITITHUKY 3a3HAYAIOTh,
110 Ha JaHMii Yac peecTpallis HayKOBUX BIAKPUTTIB 30epernach nuie Ha Ky6i [22, c. 79].

Cepen kpaiH MOCTPasTHCHKOTO MPOCTOPY HOPMH MPO HAYKOB1 BIIKPHUTTS 3akpiruieHi nuire B LIK Ykpainu.
HikaBo 3a3Haunty, mo O. A. Ilianpuropa, sikuii OyB wieHoM Po6ouoi rpymnu i3 miarotoBku mpoekty LK Ykpainu,
BHCJIOBJIFOBAB MMO3UIIII0 TIPO HEMOIILHICTH 30€peKESHHS B HOBOMY KOJIEKC] IPaBOBOT OXOPOHU HAYKOBHX BiJIKPHUT-
TiB [23, c. 195]. He3Baxaroun Ha 1ie, HOpMH Ipo 1el 00’ €KT Bce K OyiIH BKIIIOUEH1 OKpeMolo riaBoto 38 1o Kuuru
4 mpuiiasitoro BepxoHoto Panoro Ykpainu LK Ykpainu. Ane Takuii 3aKOHOIaBUME KPOK Haalli HE OTPUMAaB PO3-
BUTKY Ha PiBHI CHEIiaJIbHOTO PETYIIOBAHHS, 1 peajibHO A1F040r0 MeXaHi3My IPaBOBOi OXOPOHU HAyKOBE BIAKPUTTS
Tak 1 He ofepxaio. Tooto Hopmu TaBu 38 1K YkpaiHu ynpomoBx ycboro 4acy Jii KOIEKCY BHSBYIIUCS HeTpa-
mrorounMu. [Ipuxunsauku 30epexenns y Kunzi 4 LK Ykpainu mosoxeHb Ipo HayKOBE BIIKPHUTTS MOSCHIOIOThH
10 TIpo0IIeMy, TIOKITUKAIOUNCh Ha IHEPTHICTh 3aKOHOMABIIA, SIKUH TaK 1 He CIIPOMITcst IPUHHATH BiIOBITHUH TIPO-
(hinbHUN 3aKOH. AJle IEPCIIEKTUB NPUNHHATTA TaKoro 3aKOHY Hapasi B YKpaiHi He BOadaeThes. Sk MiHIMYM, 1ie HE
BIJIMIOB1JIa€ CBITOBMM TESHJICHIIISIM, SIKi CKJIATIKCS 3 IILOTO MUTAHHS, OCKIUIBKH HA TAHWH Yac Hi HA PiBHI HAIlIOHAIb-
HOT'O 3aKOHO/IAaBCTBA PO3BUHYTHUX €BPONEUCHKUX Ta 1HIIMX KpaiH, Hi Ha piBHI MDKHAPOIHUX 1HCTUTYIIH HayKoBe
BIJIKPUTTS HE BU3HAETHCS 00’ €KTOM IPaBa IHTENEKTYAIBHOT BIIACHOCTI (€MUHMIA BUHATOK — CT. 2 CTOKIOJIEMCBKOT
KOHBEHLI11, fKa, sIK BKe OyJI0 3a3Ha4ueHO BUIlle, He 3000B’A3y€ KpaiHU-WICHH nepeadadyaTH y CBOEMY HaAI[iOHATIbHO-
My 3aKOHOMABCTBI 11ei 00°€KT). Y HapdanbHUX BUuaaHHAX BOIB HaykoBe BIIKpUTTS cepen (hopM iHTEIEeKTyalIbHOT
BJIACHOCTI HE PO3IVISIIAETHCS — € JIMIIE OWH a03all y BCTYIIHIH INaBi, B IKOMY 3a3Hau€HO, 110 3-TIOMIXK ABOX cep
THTEIIEKTYaIbHOT BIIACHOCTI — IPOMHUCIIOBOI BIIACHOCTI Ta aBTOPCHKOTO TpaBa — BiH HE HAJCKHUTH JI0 JKOMHOI 3
HUX, [0 Ha JaHui yac O6ararbma (DaxiBISIMH CTABUTHCS ITiJ] CYMHIB caMa ijiesl HOrO OXOPOHH, 1 1[0 HOTO MOTpiOHO
BIJIPI3HATH Bijx BUHAxXoMy [24, c. 16; 25, c. 4]. Y mociiKeHHI iHCTUTYTIB MIpaBa iHTENEeKTyanbHOI BracHOCTI €C
1O. M. Karminum HayKoBe BIIKPUTTS cepell 00’ €KTiB MPaBOBOI OXOPOHHU He 3rafnyeTtres [12, c. 57, 93-94]. Cepen Bi-
TYM3HSHUX HAYKOBIIIB HAHOUTBIIIE YBaru koMy 00’ €kTy npuainmia €. A. Bynar, ska HABOTUTh YUCIICHHI IPUKJIIA-
JI1 KOHTPOBEPCIHHOCTI OTO IPAaBOBOT OXOPOHHU SIK 3 O3HLIT pALY MKHAPOJHHUX 1IHCTUTYLIH, Takux ik KOHECKO,
TaK i B OKpeMHUX KpaiHax, y TiM 4ucii i B konumasoMy Cotrosi PCP [26, c. 122-141].

3a3HayuMo, 110 cama MPHUPOJa HAYKOBOT'O BIIKPHUTTS YHEMOXKIIUBIIIOE 3aKPIIUICHHS 1110JJ0 HHOTO BUKIIIOY-
HUX MAaifHOBHUX TIpaB y po3yMiHHi cT. 424 11K Ykpainu, 1o 3MyIieHi BU3HATH i caMi aJIeTITH [IbOTO iHCTHTYTY. ToX
OXOpOHA IIOT0 00’€KTa (PaKTUYHO 3BOAUTHCS HA 3aCBIIUEHHS aBTOPCTBa 1 mpiopurety. [Ipu poMy AOCTiAHUKA
HaBITh CTaBIATH ITiJl CYMHIB IPaBUIBHICTh 3aCTOCYBaHHS IIIOJI0 HAYKOBOTO BIJIKPUTTSI KaTETOpii «IpaBo aBTOp-
CTBa», OCKIJIBKA HAyKOBE BIIKPUTTS, CTAHOBJISTYH COOOI0 3aKOHOMIPHICTb, BIIACTUBICTD UM SIBUIIIE MaTepialbHOTO
CBITY, HE € pe3yJIFTaTOM TBOPYOI Ipalli JTIOIHUHH, & JIUIIE BCTAHOBIIOETHCS (BiIKPUBAETHLCS ) JIFOAWHOIO [22, ¢. 210].
Tomy ciig migrpumaty o3uttito P. b. IIumky mo/10 HEMOIUIBHOCTI BiJHECEHHS HAYKOBOTO BiAKPUTTS JI0 00’ €KTIB
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MpaBa iHTeNIeKTyabHOI BiacHOCTI [27, c. 151]. I1lo » cTocyeThes «MaTepiabHOT CTOPOHU MUTAHHS, TO JAepiKaBa
3BICHO % [TOBHHHA 320€3M1e4yBaT MEXaHi3M1 CTUMYIIIOBaHHS (Y TOMY YHCIIi 1 MaTepiajbHOTO) BUSHHUX 38 CTBOPEHI
HUMH HAyKOBI BIIKPUTTS, MPOTE JUIA IIbOTO HE MOTPIOHO BU3HABATH OCTAaHHI 00’ €KTaMH MpaBa 1HTEIEKTyalbHOI
BJIACHOCTI. BiNOBiIHI MONIOXKEHHA AOLIBHO MPOMHUCATH Y 3aKOHOAABCTBI PO HAYKOBY 1 HAYKOBO-TEXHIUHY Mi-
STTBHICTD.

Panionanizatopcebki mpomno3uiii, ki Oyau 06’ exTaMu MpaBoOBOi OXOPOHH B 3aKOHOJABCTBI KOJIMIIHBOTO
Corozy PCP, Tex 30epexeni y LIK Ykpainu. [Ipudomy iHII KpaTHH-KOIHIIHI COFO3HI pecIyOIliku JaBHO BiJIMOBH-
JIUCS BiJ] OXOPOHHU LIBOTO 00’ €kTa. JlaHuii 00’ €KT He PO3MIISIIAEThCA B KOHTEKCT1 IHCTUTYTIB MpaBa iHTEIEeKTyalbHOL
BiacHocTi €C [12, c. 5-7, 93-94] Ta B3araii He 3raJyeThcs y HaBanbHUX BuaaHHsx BOIB [24, c. 16; 25, c. 3-4].
Cepen Hebaratbox KpaiH, Jie pallioHaIi3aTopchKa MPONO3HLIid BilHECEHa 10 cepr OXOPOHH MPOMHUCIOBOT Biac-
HOCTi, MOXHa Ha3Batu [lojpiry [28], mpoTe MONbCHKI HAYKOBII 3BEPTalOTh yBary Ha MEBHY YMOBHICTH TaKOTO
3aKOHOIABYOro miaxoay [15, c. 17].

CTOCOBHO pallioOHai3aTOPCHKOT IPOITO3HITiT MPABOBITHOCHHU BUHUKAIOTH MIXk JJBOMA YiTKO BU3HAYCHUMH
(«nepcoHipikoBaHUMUY») CYO €KTaMH — aBTOPOM palliOHATI3aTOPCHKOI MPOTMO3UILIT Ta IOPUIUYHOI0 000010, sSKa
BH3HAJIa MPOTO3UINIO parmioHami3atopchkoro (cT. 483 1K Ykpainu). BiamosigHo, aBTOp Mae MpaBo HA CIPaBEIIIH-
BE 320X04YEHHS (Bi IOPHUIUYHOT 0COOM), a OCTaHHS Ma€ NPaBO HAa BUKOPUCTAHHS PalliOHAI3aTOPChKOI IPOMO3HULIiT
y Oymb-sikomy 00csi3i (cT. 484 11K Ykpaian). Y nboMy BHIIAAKY HE MOKE HTHCS PO aOCOTIOTHE MPaBOBIIHOMICHHS
3 OISy Ha JIOKAJIbHY HOBH3HY pallioHaIi3aTOPChKOT MPOMO3HULIi Ta BiACYTHICTh 0¢iiiiHOi myOikalii BigoMoc-
TeH Mpo BUJAHE CBIOITBO.

SIK cynIHO HaroJoIIeHO Y JiTeparypi, Ha BiIMiIHY BiJ paBa Ha BHHAXiJ YU KOPUCHY MOJIENb, IIPaBO Ha
pallioHai3aTOPChKY MPOITO3UITII0 MAE Ha YBa3i MEePeBaKHO BUHATOPOIY palliOHaIi3aTopa, a He 3aXKCT IHTEpeCiB
mignpueMctsa [29, c. 34].

[IpaBoBa 0XOpOHA paIliOHANTI3aTOPCHKUX MPOIIO3UITiH 3aiiicHIOBanacs 3a 4aciB icHyBaHHs Coro3y PCP,
KOJIM TIANPpUEMCTBA Oyau Jep>KaBHUMH 1 Ha HUX 3aKOHOJABCTBOM ITOKIIAIABCS 000B’ 30K MPUAMATH 3asBH, 3[iH-
CHIOBAJIH iX pO3IIISA/l, BUIABATH CBIJIONITBA 1 T. 7. 3apa3 e B yMoBax 0araTtoykJiaJHOT pUHKOBOI €KOHOMIKH 3a0e3-
MICYUTHU TaKi YMOBH 110 CYTi HEMOXUIHBO. TOMY BBa)Ka€EMO, IO PAI[iOHANI3aTOPCHKY MPOIO3HIIII0 JOIITEHO BUITY-
YUTH 3 TIepelTiky 00’ €KTIB MMpaBa iHTEIEKTYaIbHOT BIACHOCTI. B cy4acHMX yMOBax Bi/IMOBiIHI TEXHIYHI pO3POOKH,
CTBOpEHI MPaliBHUKAMHU FOPUIUIHOI 0COOH, SIKi MAIOTh JIOKAJIbHY HOBU3HY, MOXKYTh OXOPOHSTHUCS K HOY-Xay.

[Ilomo ocTaHHBOTO TEpMiHY, TO Y yuHHIK penakmii [IK Ykpainu BiH He BkuBaeThcs. CBOEPITHUM BiJIIO-
BigHHKOM HOy-xay B LIK Ykpainu Buctynae komepuiliHa TAEMHHIL, X04a MTUTAHHS OO CITiBBIHOMICHHS [IUX IO~
HSATH 3aJIUIIAETHCS BITKPUTHAM. Y CBITJII OHOBIICHHS (pekoaudikaii) IHBITLHOTO 3aKOHOAABCTBA MEePeI0a4aeThCs,
BpaxoByroun nonoxenHs Jupexruu €C 2016/943, y cknaai KOMepLiiHOT TaEMHHIII PO3MEKOBYBATH JBa BUAU
00’€KTIB: TBOPUYOTO XapaKTepy — HOy-xay Ta HETBOpUYOro — Oi3HecoBoi iH(popmarii. BpaxoByroun e, 06’ ekToM
MpaBa iHTENEKTyalbHOI BIACHOCTI MPOIMOHYEThCA pO3mIsiAaTH Hoy-xay [18, c. 32]. Ockinbku 3MmicT iHdopMmarii,
III0 CTAaHOBUTH HOY-Xay, IEPEBAYKHO HOCUTH BUPOOHUYMH, TEXHIYHIH XapakTep, i HAeThCS MPO pe3yibTaT HayKo-
BO-TE€XHIYHOI TBOPUOCTI, Le 30JMmKye ioro 3 BuHaxomoM. [IpoTe, Ha BiAMIHY BiZl OCTaHHBOTO, IPABOBA OXOPO-
Ha HOy-xXay 3a0e3MeuyeThCsl HE BUIAHNUM JIEPKABOI0 OXOPOHHUM JOKyMEHTOM (IIATEHTOM), a 33 PaXyHOK BKUTTS
cy0’€KTOM 3aXO0[iB 1100 3a0e3MeUeHHs CEKPETHOCTI BiANOBiAHOT iH(popMarii.

Cucrema 00’€KTIB TIpaBa iHTEIEKTYaIbHOT BIIACHOCTI HE € aOCONIOTHO HEe3MiHHOI. [locTiliHuMiA po3BH-
TOK PI3HUX BHIIB JIOJCHKOT AiJIHOCTI HEOAMIHHO MOPO/DKYE 1 BAHUKHEHHS HOBUX BU[IB 1HTENEKTYaIbHUX MIPO-
JTyKTiB, IO ¥ CBOIO YEPr'y CTAaBUTh MUTAHHS PO MOMUIBHICTD 3a0e3MeueHHs] MEXaHi3MiB iX ITPaBOBOT OXOPOHU SIK
00’€KTIB 1HTEJIEKTYyaIbHOI BIACHOCTI. SIKIIO iICHY€E MOXKIIUBICTh €(PEKTUBHOT OXOPOHU HOBOI KaTeropii iHTENIeKTY-
aJIbHUX MPOAYKTIB B paMKax HasBHUX KOHCTPYKIIIH — aBTOPChKE MPaBo, MATEHTHE MPABO TOIIO, — HEMAaE HEOoOXi-
HOCTI1 po3poOKH 1 3aIIpOBaKEHHS MiJl 1l 00’ €KT HOBOI1 (JOPMHU IHTEJIEKTYaIbHOT BIACHOCTI. B iHIIOMY BUIIAAKY
JIOIUIILHUM € 3alPOBaKEHHS JIS TAHOTO «HOBOTO» 00’ €KTY CBOTO OCOOIIMBOTO MEXaHi3My IPaBOBOi OXOPOHH Sui
generis, 1 mpoliec pexoangikalii € XOpoIIoK Haro0K 3BEPHYTHUCSA U 10 LIbOTO MTUTAHHS.

B cyuacHux ymMoBax po3BUTKY [HTEpHET-BITHOCHH BaXKJIMBHM 3acO00M 1HIUBIAyali3aiii BHCTYIIAE JI0-
MEHHE iM’s. 3apa3 aKTUBHO PO3BUBAETHCS MPAKTUKA PEECTpAIlii JOMEHHHX IMEH, IepeJaHHs MpaB HA HUX BiX
OIHUX Cy0’€KTIB 1HIIIMM Ha ITiJICTaBl MUBUIHHO-IPABOBHUX JOTOBOPIB, 3 1HIIOTO OOKY, MalOTh MICIIe BUIAJKH He-
JIOOPOCOBICHOTO 3aXOIJICHHSA JOMEHHHUX 1MEH («KiOEPCKBOTUHIY), IO aKTyali3y€e MUTaHHS CTOCOBHO 3aKOHOJaB-
YOro 3aKpilJICHHS [IMBUTLHO-TIPABOBOTO PEXXUMY TakuX 00’€kTiB. BpaxoByrouu numerus clausus BUIiB 00’ €KTIB
[IpaBa iHTEJIEeKTyalbHOI BIaCHOCTI, BIIHOCUTH IOMEHHI IMEHa J10 i€l KaTeropii Ha JaHuii yac migcTaB Hemae. Tox
Hapasi, 3 MO3UIIil YMHHOTO 3aKOHOJABCTBA, IOMEHHE 1M’ MO>KHA PO3TIIAAATH Xi0a mo SK 00 €KT 0COOMCTUX He-
MaitHoBuUX nipaB ocobu [30, c. 369—374]. Ane Takuii mpaBOBUI peXUM HE B TIOBHIH Mipi BIAMOBiIa€ MPUPOAL AaHO-
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ro 00’ekta. Y BITYM3HSIHIN MPABOBIM JiTepaTypi BXKe BUCIOBIIOBAIMCS MPOMO3HIIIT MO0 BiTHECCHHS TOMEHHUX
iMeH 10 00’ €KTiB mpaBa iHTeneKTyalbHoi BiacHocTi [31, c. 125; 32, c. 183]. [liaTpuMyroun 1110 NO3HILi0, 3a3Ha-
YUMO, III0 Cama CyTHICTh JOMEHHOTO IMEHI K 3aco0y iHAMBITyami3allii 0co0M y I100anbHiil Mepexi 00yMOBITIOE
JOLITBHICTh BU3HAHHS Horo de lege ferenda 00’ €KTOM BUKIIIOUHUX MaifHOBHUX IpaB. BapTo 3BepHyTH yBary Ha Te,
1o 1 3apa3 mpaBa Ha JIOMEHHI iIMEeHa € 00’€KTaMU IUBUILHOTO 000pPOTY, MO0 HUX YKIIAJAKTHCSA JIOTOBOPU TPO
X TepeqaHHs 3a Iiary. 3 iHIoro 00Ky, MpodiIeMaTuka OXOPOHH JOMEHHHX IMEH BiKe TPUBAJIHH Yac mepedyBae y
nonti fisutbHOCTI BOIB, sikoto po3po0iieHo 1 MPUUHATO HU3KY JOKYMEHTIB IOJI0 IOMEHHHUX CITOPIiB. Y CTPYKTYpi
i€l mpo¢iabHOT MIXXHAPOJHOT opraHizalii y cdepi iHTeneKTyaapHoi BiacHoCTI GpyHKIionye LienTp apOiTpaxy i
MTOCEPETHUIITBA, 10 chepH TisSUTBHOCTI SKOTO BXOJAUTH Y TOMY YHCIIi BUPIIIIEHHS CIIOPIB IIIO/I0 JOMCHHHUX iMeH [25,
c. 234, 457]. BpaxoBylouu HaBeJeHE BUILE, BBAXKAEMO 32 JIOLIIbHE B Tpolieci pekoaudikamii po3mIsiHy TH TUTaHHS
010 MOXKITMBOCTI BiJIHECEHHS JOMEHHHUX IMEH JI0 00’ €KTIB IIpaBa IHTEJIEKTYa IbHOT BIIACHOCTI 1 3aKPIIUICHHS HA
piBHi LIK YkpaiHnu sik OCHOBHOTO aKTa IIUBIIBHOTO 3aKOHOJIABCTBA MTOJIOKEHD PO Ll 00’ €KT.

BucHoBku. B ymoBax pekomudikaiii MUBITLHOTO 3aKOHOIABCTBA HAOYBAIOTh aKTyaJbHOCTI MUTaHHS
mozo 3akpimieHHs B K Ykpainu sk 0CHOBHOMY akTi IMBUIBHOTO 3aKOHOJABCTBA BUAIB 00’ €KTIB MpaBa iHTEIEK-
TyaJIbHOI BJIACHOCTI. 3MICT BIAMOBITHUX MI>KHAPOIHHUX JOTOBOPIB, B IKHX Oepe y4acTh YKpaiHa, Ta MiIX0/H, 110
chopmyBanucs y npaei €C, cBigyarh mpo HEoOXiIHICTh MOAAIBIIOTO 3a0e3MeUeHHs MPAaBOBOI OXOPOHU 00’ €KTIB
ABTOPCHKOTO TIpaBa (BKJIFOYAIOYW KOMIT IOTEPHI MpoTrpaMu i 0a3u JaHuX), 00 €KTIB CYMIXHHX TpaB, BUHAXOIIB,
MIPOMUCIIOBHUX 3pa3KiB, KOMIIOHYBaHb (Tomnorpadiii) HamiBIPOBIAHUKOBUX BHUPOOIB, COPTIB POCIHH, HOy-Xay. B
niporieci oHoBieHHs LIK Ykpainu g01iIbHO BUIIYYHTH 3 HBOTO HOPMH ITPO HAYKOBI BIIKPUTTS 1 palliOHaIi3aTOPChKi
nporo3uilii. BapTo po3misHYTH NMUTaHHS MPO BIIHECEHHS JOMEHHUX IMEH JI0 00’E€KTIB IMpaBa IHTEICKTyaIbHOT
BIacHOCTI 1 3akpimuieHHs y Kuausi 4 11K Ykpainu monoxxeHs 1po ek 00’ €KT.
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OCOBJIMBOCTI PO3CJIIAYBAHHSA 3HULLLEHHA ABO
IO KOKEHHSA OB’EKTIB POCJIMHHOTI O CBITY

Pozensanymo numanns w000 3HuwenHs abo NOWKOONCEHHs 00 €EKMI6 POCIUHHO20 CEIMY 5K 3N0YUH NPOMU 00~
exinns. Ilpoananizoeano noanaou HAyKosyie Ha Kamezopii, AKi CMOCYIOMbCsa PO3CHI0Y8AHHS MAKO20 NPABONOPYULEHHS.
Ob6IpyHmMOBAHO ANCIUBICING NPABUTLHO20 NAAHYB8ANHS Ol CIYAICOOBUX OCIO NPABOOXOPOHHUX OP2aHI6 07 YCRIUHO20
PO3KpUMMsL 3104UHIE NPOMU OOBKIIS, GUUHEHUX ULISXOM 3HUUEHHS AO0 NOUKOOICEHHS 00 €KMI8 POCIUHHO20 CEImY.
Ioenmughikosano ocobnusocmi okpemux caiowux Oitl y npoyeci po3ciioy8aHHs 3HUUEHHST A00 NOWKOONCEHHSL 00)EKMIE
POCIUHHO20 C8IMY ma 3p0OIeHO 6i0N0GIOHI BUCHOBKU.

Kniouogi cnosa: 3nuwenns abo nowkoo’ceHHs 006 €Kmie poCIUHHO20 CEIMY, 310YUH, PO3CIOYBAHHS 3HUWEHHS
ab0 NOUKOONCEHHsL 00 €KMIG POCIUHHO20 CEIMY, PO3CTIOYEAHHSL JLOYUHIE NPOMU OOBKIILIS, GUUHEHUX ULTSXOM 3HUUCHHS
abo nowKkoONCceHHs1 00 €KMi8 POCIUHHO20 CEINY.

Onuitnvruyk P.

Ocobennocmu paccieo08anus YHUUMONCEHUSA UL ROBPEIHCOEHUS 00bEeKMO08 PACMUMETbHO20 MUpPA

PaCCMOmpeHO YHU4YmMOJINCeHue uiu noepeofcdel—me O6‘beKm06 pacmumenbHoco Mupa KakK npecmynjienue npo-
mus oxkpyscaiowel cpeovl. [Ipoananuzuposanvl 632150bi YUEHbIX HA KAME2OPuU, KOMopwvle KACAIOMCS pacciedo-
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OninHnuyk P.
Ocob6nMBOCTi po3cnigyBaHHA 3HULLEHHS abo MOLWKOAXKEHHS 06'EKTIB POC/IMHHOMO CBITY

6anus 0anHo2o npagonapyuterus. OBOCHOBAHA BAICHOCHb NPAGUILHO20 NIAHUPOSAHUS OeliCmEUll OONHCHOCHIHbIX
JUY NPABOOXPAHUMENbHBIX OPeAHO08 Ol YCHEWHO20 DPACKPbIMUS NPecmynieHull npomug oKpyscaroujell cpeobl,
COBEPUICHHBIX NYMEM YHUUMOICEHUS. UTU NOGPENCOEHUsL 00BbEKM08 pacmumenvho2o mupa. Hoenmuguyuposano oco-
OEHHOCIMU OMOENILHBIX CIEOCMBEHHBIX 0eUCMEUL NPU PACCIe008AHUU YHUYMONCEHUSL UTU NOBPENCOCHUS. 00bEKMO8 pac-
MUMENbHO20 MUPA U COENAHbL COOMEEMCMBYIOUjUe ABMOPCKUE 6bIGOObL.

Kntouesvte cnosa: ynuumooicenue unu nogpexcoeHue 06beKmos pacmumenbHo20 Mupa, npecmynieHue, pac-
CNe006aHUe YHUUMONCEHUE U NOBPENCOeHUE 0ObEKMOE PACMUMENbHO20 MUPA, PACCied08aHue NPecniynieHutl npo-
MU8 OKpyHcarouyeli cpeovl, COBEPUICHHBIX NYMeM YHUUMONICEHUS WU NOBPENCOCHUs 00BbEKMO8 PACIUMETbHO20 MUPA.

Oliynychuk R.

Features of investigation of destruction or damage of vegetables

Destruction or damage of flora is considered a crime against the environment. Researchers’ views on the
categories related to the investigation of this offense are analyzed. The importance of proper planning of actions of law
enforcement officials for the successful detection of crimes against the environment committed by destroying or damaging
flora is substantiated. The peculiarities of individual investigative actions in the investigation of the destruction or
damage of flora are identified and the relevant author’s conclusions are made.

Keywords: destruction or damage of flora, crime, investigation, destruction or damage of flora, investigation of
crimes against the environment committed by destruction or damage to flora.

IMocTanoBKka mpodaemu. JKUTTS THOIUHY TICHO TIOB’s13aHe 3 HABKOJIHUIITHBOIO MPHUPOA0I0. JKUTTS Ha 3eM-
711 Oyno 6 HeMOXITUBHM, SIKOU He BiiOyBaBcsl Oe3nepepBHUil poriec (POTOCUHTE3Y B 3€IEHUX POCIHHAX.

PociimHu BiirpatoTh BETUKY PO y KOJIOO0ITY PEYOBHH Y PUPOJII 3aBISKH 3MIHCHEHHIO CKIIaJHOTO 010~
XiMIYHOTO Tporecy — (orocunTesy. PocnuuHuit cBit, a6o (opa, qyxe UyTIHBO pearye Ha 3MiHH €KOJIOTiYHUX
(akTOpIB 1 € YITKUM TTOKa3HHUKOM OOCSTY aHTPOIIOTCHHOTO BILIMBY HA TIPUPOJY.

Pocnunu — Hal6inbIn Oe33aXKCHI TIepea AISUTBHICTIO TIOAUHH, 1 3 OINIALY Ha cydacHHi cTaH O6iochepu Ha
CHOTOJIHIIITHI BaXKJINBE KOMIUIEKCHE MIXKHAPOHE 3aBJaHHS — OXOPOHSTH iX.

3rigHo 3i cT. 3 3akoHy Ykpainu «IIpo pocnuHHMI CBIT», POCIUHHUII CBIT — Ll¢ CYKYIHICTh YCiX BHUJIIB
POCITHH, a TAKOXK IPHOIB Ta YTBOPEHUX HUMH YTPYIIOBaHb Ha MEBHIN TepHUTOPIi, a 00’ €KTHU POCIMHHOTO CBITY — II¢
JUKOPOCII Ta iHIII HECUTECHKOTOCIOAAPCHKOT0 PU3HAYECHHS CyAUHHI POCIMHU, MOXOTIOi0H1, BOXOPOCTI, IUIIAH-
HUKH, a TAKO)K TPUOM Ha BCIX CTAJIAX PO3BUTKY Ta YTBOPEHI HUMH MIPUPOIHI yrpymoBaHHs [1].

BigHocunu y cepi 0XopoHH 00’ €KTiB POCIMHHOIO CBITY CTAHOBISITE 00’ €KT 3JI09HHY, IEpe10aueHOro CT.
245 KpuminamsHoro konekcy (KK) Ykpainu «3HuIeHHs a00 MONTKOKEHHS 00’ €KTIB POCIIMHHOTO CBITY» [2], 0o
€ OJIHUM 13 KpUMIHAJIBHHUX TPAaBOMOPYIIEHb MPOTH JOBKI/LIA. TakTHKa Ta METOAMKA PO3CIiTyBaHHS caMe TaKHuX
3JI0YMHIB B YKpaiHi po3po0iieHa HeTOCTaTHRO, TOMY 3HauHa KUTBbKICTh WX 3JI0YMHIB BCE IIIe HEPO3KPHUTA, a 0COOH,
sIKi TX BUYMHIIIH, YCHIITHO YHUKAIOThH MTOKAPAHHSI.

BomHouac npakTHka JOCyA0BOTO po3CiAyBaHHS CBIAYUTH PO HASBHICTh TIEBHUX MPOOJIEM, a IEKOIH i
JIOMYIICHHS IOMMJIOK Y TIPOLIECi PO3CIIiAyBaHHS 3704nHY, epeadadeHoro ct. 245 KK Ykpainu. YnockoHanaeHHs Ta
pearbHHX 3MiH MOTPeOy€e TaKOK 3aKOHOTABCTBO, III0 PETYIIOE MPOIEC JOCYIOBOTO PO3CIIAYBAaHHS IIBOTO TAKKO-
ro Ta HeGe3nedyHoro 30unHy. Came 1ie CBIIYUTh MPO aKTyalbHICTh TOCIIHKEHHS, SIKe TIOB’I3aHE 13 BUABJICHHIM
0COOMBOCTEH PO3CITiAyBaHHS 3HUIICHHS a00 TIONIKOKEHHS 00’ €KTIB POCIUHHOTO CBITY 3 METOIO IXHBOTO Bpaxy-
BaHHA y IPAaBOOXOPOHHIH JisITBHOCTI.

AHaJi3 ocTaHHixX qocaizkensb i myoaikaniit. OxpeMi mpoOJIeMHI aCTICKTH PO3CJTiIyBaHHS 3HUIIICHHS 200
TMOIIKOJDKEHHS 00’ €KTIB POCIMHHOTO CBITY pO3INISAAINCH y NpansiX YKpaiHCbKUX BYEHUX, 30kpeMa 0. A. Typio-
Boi, O. B. Cunuyka, B. B. JlaBpumesa, O. B. PunkoBoi Ta iHIIUX.

HayxoBa po6ota 0. A. TypnoBoi npucssueHa (hakTopam JaTEeHTHOCTI €KOJIO0T1YHO1 3710uuHHOCTI [3]. O.
B. CuHYyK po3DIsIHYB THITOBI BepcCii B METOIUIII pO3CITiIyBaHHs mianamis [4]. Y cBOeMy HaAyKOBOMY JOCIiKCHHI
B. B. JlaBpuIueB IpuAiUB yBary OCOOMHBOCTSIM PO3CHiJyBaHHS EKOJOTiYHUX 3704uHiB [5]. O. B. PunkoBa y
CBOT# TIpalli 00CTOIE HEOOX1THICTh KOMITJICKCHOTO TTAX0Y /10 BUKOPHCTAHHS CIEI[ialIbHUX 3HAHB Ta MPOBEICHHS
CYIOBO-EKCIIEPTHUX JOCIIIPKEHb MiJ] 4ac PO3CIiyBaHHS €KOJOT1YHUX 3JI0YMHIB [6].

OnHak, He3BKAI0UX Ha 3HAYHI HAyKOBI 3I00YTKH Yy IbOMY HArpsMi, 0araro acreKTiB 1€l mpoOIeMaTHKH,
30KpeMa MUTaHHS PO3CIiAyBaHHs 3HUIIEHHS a00 MOMIKOKEHHS 00’ €KTIB POCIUHHOTO CBITY, BCE e MaJIOAOCHTi-
JOKEHI Ta CITIPHi, 0COOIUBO IIOJI0 TXHHOTO MPAKTHYHOTO 3aCTOCYBaHHS.

VY 3B’A3Ky 3 IIUM MeTa JOCJTiKeHHS — BUSABHTH OCOOIMBOCTI PO3CIiAyBaHHS 3HUIIEHHS a0 MOIIKO-
JOKCHHS 00’ €KTIB POCIHMHHOTO CBITY, 00 BPaXOBYBATH iX y MMPABOOXOPOHHIM JiSUTEHOCTI.
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

BukJian ocHoBHOro Matepiaiy aocaimkenns. Crarts 13 Koncrurymii Ykpainu Bkazye Ha Te, 1110 3eMJIs,
i1 Hagpa, atMocdepHe MOBITPS, BOAHI Ta 1HIII MPUPOJHI PeCypcH, AKi 3HAXOAATHCA B MeXax TepUTopii Ykpai-
HU, TIPUPOJIHI pecypcH ii KOHTUHEHTAIBHOTO MIeNb(y, BUKIOUHOI (MOPChKOi) €KOHOMIUHOI 30HU € 00’ €KTaMH
IpaBa BJIACHOCTI YKpaiHChKOTO Hapoay. Bin iMeHi YkpaiHCHKOrO Hapoay MpaBa BIACHHKA 3IiHCHIOIOTH OpraHH
Jep>KaBHOI BIIAJX Ta OPTaHM MICIEBOTO CaMOBPSIYBAaHHS B MEXax, BU3HaueHNX Hieto Koncturymiero. Koxkamii
TPOMaJISTHIH Ma€ MPaBO KOPUCTYBATHUCA MPUPOAHUMH 00’ €KTaMU MpaBa BIACHOCTI HApOIy BIIMOBIIHO JIO 3aKOHY.
BrnacHictb 3000B’s13y€. BiiacHicTh He TOBUHHA BUKOPHCTOBYBATHUCS Ha IITKOAY JIFOMUHI 1 CycTIbCTBY. JlepikaBa 3a-
Oe3neuye 3aXUCT IpaB YCiX Cy0 €KTiB MpaBa BIACHOCTI 1 TOCIIOJapIOBaHHS, COLiaJbHY CIIPSIMOBAHICTh EKOHOMIKH.
VYci cy0’ekTH TipaBa BIACHOCTI PiBHI MIepe1 3aKOHOM [7].

Koncrutynis Ykpainu y ct. 16 («3a0e3neueHHs eKoaoriqHo1 Oe3MekH i MiATPUMaHHS eKOJIOT1YHO1 PiBHO-
Baru Ha TepHUTOpii YKpaiHH, MMOJ0JaHHA HacmiIKiB YopHOOMILCHKOI KaTacTpodu — KaTacTpodu IIaHEeTapHOTO
MaciuTady, 30epexeHHs] reHO(OHy YKpaiHCHKOTO HApoAy € 00O0B’A3KOM JepiKaBu») nepeadadae 3aXUCT eKOJo-
Ti9HOI Oe3MeKH.

Biamoginao 1o ct. 50 Konctutymii Ykpainu KoxkeH Ma€ IpaBo Ha Oe3MeUHe JIst KUTTS 1 37I0POB’ s JIOBKLI-
7Sl Ta HAa BIIIIKOAYBAHHS 3aBIaHO HOPYIICHHSM LHOTO MpaBa MIKoau. KoXKHOMY rapaHTyeThCs IPaBO BiTEHOTO
JocTyiy 10 iH(opMalii mpo cTaH JOBKILISA, PO SKICTh Xap4OBUX MPOAYKTIB 1 MpeIMeTiB MOOyTY, a TAKOXK MPaBo
Ha Ti mommpenHs. Taka iHpopMaIlis HIKUM He MOXe OyTH 3aceKpedeHa.

Takoxk 1010 AOCIiHPKYBAHOTO MUTAHHS € aKTyallbHOIO CT. 66 KoHcTuTymii YKpainu, B AKiil 3a3HA4a€THCS,
10 KOXKEH 3000B’s13aHUI HE 3aI0/1iF0BaTH IKOAY PUPO/II, KyJABTYpHIH CIIaaIinHi, BiAMIKOAOBYBATH 3aBlaHI HUM
30UTKU.

Bmane Ta pe3ynsraTuBHE PO3KPHUTTS 3JI0YHMHIB MPOTH JOBKIUISA, BANHEHNX IIISIXOM 3HHUINEHHS abo mmo-
LIKOJKEHHSI 00’ €KTIB POCIMHHOIO CBITY, Iy>K€ YacTO 3aJIeKUTh BiJl MPaBUIIBHOTO TUIAHYBaHHA Jiil ciyKO0BUX
0Ci0 MPaBOOXOPOHHKX OPraHiB HA MOYaTKOBOMY eTarli po3ciiayBaHHs. OCKUIBKH OllepaTHBHI Ta KBasi(hikoBaHi Jii
caMme Ha LIbOMY €Talli Jal0Th MOXJIMBICTh BCTAHOBUTH HAsBHICTH HACIIKIB 3JIOYMHHHUX MOPYIIEHbH 1 3adikcyBa-
TH ciian 3mounHy. OHAK IS MIOBHOTO, BCEOIYHOTO i 00’ €KTHBHOTO PO3CIIiyBaHHS TAKOTO 3JI0YHHY HEOOX1IHO
BCTAHOBUTH BAXJIMB1 0OCTaBUHU IIJISTXOM ITPOBADKEHHS PI3HUX CIIITYUX JIiH, @ TAKOXK TAKTUIHUX OTIepalliid.

3-MOMiXK KJITFOUYOBHX CIIAYUX il JUtst 30MpaHHs AOKAa3iB ITiJ] 9ac PO3KPHUTTS 3J0YMHIB MPOTH JOBKIJIIA,
BUMHEHUX LUIAXOM 3HUILEHHS a00 MOLIKOMKEHHS 00’ €KTIB POCIMHHOTO CBITY, € OIS MicIs MOAii, 110 00yMOB-
JIEHO CKJIAJIHICTIO 30epiraHHs MPOTATOM TPHUBAJIOTrO Yacy OOCTaHOBKH MICIS TOJii, a OT)Ke, JT0Ka30Boi 0a3u y
HE3MIHHOMY BHIVISI B MOMXJIMBUX IIBHIKO 3MIHIOBAHUX IMOTOJHUX Ta BUPOOHHYUX ymoBax. OIepaTHBHUI Ta
HEBIJIKJIaTHO MPOBEJCHUIA OTIISA]] MICIISl TTOJIIT TO3BOJISIE HE TIJIbKW BUSBHUTH Ta 3aiKCyBaTH MaTepiaibHi CIIiIH 3J10-
YUHY IPOTU AOBKUUIA, 110 BYMHEHO UIAXOM 3HHUILEHHS a00 MOUIKOMKEHHS 00’ €KTiB POCIMHHOTO CBIiTY, a i yCBi-
JIOMUTH 00CTaHOBKY IIPaBOTIOPYIICHHS, MEXaHI3M 1 MacIuTad HeraTUBHUX HacliiKiB. KpuMiHamicTHYHO 3HAYMMA
iH(opMmallisi, OTpHMaHa ITiJT YaC HEraifHO MPOBEIEHOTO OIVISAY, HAJ3BHUYAHO BaXJIMBA Ta HEOOXiqHA 1 i1 MOXHA
BHUKOPHCTATH JJIs1 BUCYBAHHS CHIJUUX Ta EKCIEPTHUX BEPCiii, MpU3HAYECHHS Pi3HUX BHIIB CYIOBHX CKCICPTH3, a
TaKOX JUIA MIPABUIILHOI OLIHKY MIOKa3aHb MOTEPIILJIOro, CBiJIKa, MMiJ03PI0BaHOTO Ta OOBUHYBaYyBaHOTO.

Ha nymMKy HayKoBIIiB, 0 0COOIMBOCTEH MICIIS MOIIT IO KPUMiHATBHHUX MTPOBAKEHHSIX MPO 3JI0YUHH TIPO-
TH JJOBKUIJIS BapTO BiJHECTU: MHOKMHHICTD 00’ €KTiB OIVIATy i BUIIB 3a0pyIHIOBAIbHUX PEYOBUH, 3HAYHI PO3MIpH
3a0pyJIHEHUX TEPUTOPiH, PI3HOMAHITHICTh HETATUBHUX HACIIJIKIB BAMHEHOTO 3JI04MHY [3—06].

3 oy Ha crienuidHi 0COOIMBOCTI PO3CITiyBaHHS 3JI0YMHIB IPOTH AOBKIUJUISL, BUIMHEHHUX LUISIXOM 3HU-
IIeHHS a00 TONIKOKCHHSI 00’ €KTIB POCIMHHOTO CBITY, HEOOXITHO 3aCTOCOBYBAaTH CICIialibHI 3HAHHS 3 PI3HUX
HAyKOBHUX Tally3eid, OCKUIBKU KOJIO 00’ €KTIB IOCHI/DKEHHS y 3a3Ha4€HUX CIpaBax AyXe Mupoke. ToMy B mpote-
Cl po3CIiyBaHHs TAKOTO BHJY 3J0YMHY BUHHKAE HEOOXIIHICTh MPU3HAYCHHS PI3HUX BUIIB €KCIIEPTHU3, 3aBISKA
SIKUM MO>XHA OTPHUMAaTH BIJIOBIJi HA KOHKPETHI MUTAaHHS, SKUMHU LIKaBJIATHCS CIIYy>KOOBI 0COOM MPABOOXOPOHHUX
OpTraHiB Ta ITiJ 9ac JOCYIOBOTO PO3CIIiyBaHHS KpUMIHAIBHUX MTPOBAKEHb TaKoi KaTeropii.

ExcniepTusy npoBOIuTh €KCIEPT 3a 3BEPHEHHSAM CTOPOHU KPUMIHAIBHOTO IPOBAIXKEHHA a00 3a 10pyyeH-
HSIM CIIITYOTO CYIJIi UM CyAY, SIKIIO JUIS 3’SICYBaHHS OOCTaBWH, II0 MAIOTh 3HAYCHHS JJISI KPUMIHAJIBHOTO TIPOBa-
JOKEHHS, MOTPiOHI cnenianbHi 3HaHHA (CT. cT. 242—-245 KpuminanbHoro npoiecyaibHoro koaekcy Ykpainu (KITK
VYkpainn)) [8].

Crig moroguTUCs 13 TyMKOIO JESIKUX HAyKOBIIB, 110 i/ Yac PO3CIiIyBaHHS KPUMiHAJIbHUX MPOBAIKEHb
HOTO BUJIY 3JIOUYUHIB caMe CyJ0Ba SKCIIEPTH3a € HAKOIIbIl e()eKTHBHUM 3aCOO0OM BHKOHAHHS CIIITYMX 3aBIaHb
y cIpaBax Ipo 3JI0YMHU MPOTH JOBKULISA 3arajioM Ta 3HUIIEHHS a00 MOUIKOKEHHS 00’ €KTiB POCIUHHOIO CBITY
30KpeMa, 32 YMOBH HEYXHJIBHOTO JOTPUMAHHS BUMOT KPHMiHAIEHO-TIPOIECYaTFHOTO 3aKOHOIABCTBA MIOA0 TIPH-
3HA4YEHHS Ta MPOBEJAeHHS wLi€i cmiauoi Aii. ExkcnepTusy y crnpaBax mpo 3HUIIEHHS ab0 MOIIKOIKEHHS 00’€KTiB
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OninHnuyk P.
Ocob6nMBOCTi po3cnigyBaHHA 3HULLEHHS abo MOLWKOAXKEHHS 06'EKTIB POC/IMHHOMO CBITY

POCIMHHOTO CBITY JOLIJIBHO MPU3HAYATH TUTBKU TOJ1, KOJIU B IIbOMY € JificCHa HeOOXiHICTh, KOH Oe3 BiAMOBi i
eKCIepTa Ha IMEeBHI MUTaHHSA HEMOXKIIMBO BCTAHOBHUTH ICTHHY B cripaBi. [0 THIIOBUX EKCIIEPTH3, SIKi PHU3HAYAIOTh-
cs B XO/1 PO3CIiAyBaHHsI 3I0YMHIB IMPOTH JTOBKIJLIS, IO BYNHEH] MUITXOM 3HHIICHHS 200 TIOIKOIKSHHS 00’ €KTIB
POCIIMHHOTO CBITY, HAJI)KaTh TaKi: CyJ0BO-XiMiUYHa, TOKCUKOJIOTIYHA, PaAi0JI0TiYHa, TEXHIYHA, TEXHOJOTIYHa, 0Y-
JIiBEIBHO-TEXHIYHA, arpOTEXHIUHA, JTICOTEXHIYHA, 300TEXHIYHA, T1IPOMETCOPOIIOTIYHA, CYZI0BO-MEAHMYHA, METUKO-
caHiTapHa, Cy/JI0BO-BETepUHApHA Ta €KOJIOT1YHa eKcrepTu3u [3—6].

Cepen BuUIIE3a3HAYCHUX BHUJIIB CYIOBHUX CKCIIEPTH3 IICHTPAIBHE MICIIe 3aiiMae CyJ0BO-CKOJIOTIYHA EKC-
MEPTH3a, aJKe € KOMIIEKCHAM JTOCITIDKEHHSIM, IO 31HCHIOETHCS CIeIialiCTaMK Y Tady3i eKOJIOTii pa3oM 3 MeH-
KaMH, eKCTIIepTaMH-010JI0TaMH, 300TeXHIKaMH, BETCpUHAPAMH, XIMIKaMH, T1J[POJIOTaMH, arpOTEeXHIKaMH, 1HXXeHe-
paMu 3 OUHUCHHX CIIOPY, TEXHOJIOTaMHA BUPOOHHUIITB, ITOB’ SI3aHMX 13 IIKITMBUMH BiJXOXaMH, TOIIO.

VY mporieci po3ciiyBaHHs TAKOTO 3JI0YMHY BEJIUKE 3HAUEHHS Ma€ OIS JOKYMEHTIB I0JI0 MPAaBHII 0XO-
POHHU HaBKOJHUIIHLOTO CEPEIOBHIIA, /IS YOr0 HEOOXiAHO 3HATH IXHIO HOMEHKIATYpy. Lli mkepena 1oka3iB MOXYTh
OyTH OIJISTHYTI 3@ MiCIIeM iIXHhOTO 3HAXOKCHHS. Y BUMAJIKY, KOJIM HEOOX1THO PETEIbHO TX BUBYHTH Ta CIIBCTABH-
TH JaHi, [0 B HUX MICTATHCS, BOHA MAOTh OyTH BHJIYYEHI MUISIXOM BUIMKH.

Takox i 9ac po3ciiyBaHHs 3JI0YMHIB MPOTH JOBKIUJUIS, BAMHEHUX MUISIXOM 3HUIICHHS 200 IMOIIKOIKEH-
Hs 00’€KTiB POCIMHHOIO CBiTY, BaXKJIMBE 3HAYCHHS MA€ JIOMHUT, MPOBEACHUA TAKTHYHO MpaBHiIbHO. HesanexHo
BiJl 0COOH, SIKY JOTTUTYIOTb, 1151 CITiJ4a Jisg Ma€e OyTH CIIpSIMOBaHA HA BCTAHOBIICHHS (DAaKTy 3HHICHHS 200 TOIIKO-
JUKEHHS 00’ €KTIB POCIMHHOTO CBITY, IPUYMH Ta OOCTaBHH TAKOro 3a0pyIHEHH:, HOro HACIHIKiB, 0ci0, sKi BiAmO-
BiJIAIOTh 32 JIOTPUMAHHS TPABUIJI OXOPOHH JIOBKIJUIA, CTYTICHS IXHBO1 BUHH, MOXIIMBOCTI BiZIBEpPHYTH 3a0pyIHEHHS
Ta WOro HACIIJKH, & TAKOX 1100 KOHKPETHUX CIOCOO0IB BUYMHEHHS IbOTO 37104uHYy. OcoOnmBy yBary moTpiOHO
MIPHUIUTATH JOTTUTY, SIKIIO 3HUICHHS 200 IMOIIKO/KEHHS 00’ €KTIB POCIIMHHOTO CBITY BUMHSIIOCS BOTHEM YU 1HIITHM
3araJlbHOHEOE3MEUHIUM CIIOCOOO0M, a TAaKOXK KOJHM Il Jil COPUYMHUIM 3aruOeltb JItofield, MacoBy 3arubellb TBapHH
200 1HIIM TSKKI HACITIAKH.

YV xoni 3aKII0YHOI cTafil po3ciiayBaHHA 3HUILIEHHS a00 MOIIKOIKEHHS 00’ €KTiB POCIMHHOTO CBITY AO-
[JTBHO 3TIMCHIOBATH BaXIJIMBI TAKTUYHI OTEpailii 331151 BCTAHOBIICHHS 0OCTABHH, 1110 MAIOTh BRXKJIUBE 3HAYCHHS
JUTSL KpUMiHAJbHUX MTPOBA/IKEHb 11i€1 Kareropii. 1o HUX Hayexars: 3’ acyBaHHs QyHKIIH ci1y:k00BUX 0ci0 1 TeXHiU-
HOTO IePCOHAY, IPUIMHHUX 3B’ A3KIB MiXkK IXHBOIO TISITbHICTIO 1 HACIIIIKAMH, 1110 HACTAJIN; BU3HAYCHHS (Pi3UIHOT,
MaTepiaibHOT Ta MOPaIbHOI IIKOAM, 3aIOJISTHOT BHACIIIOK 3HUIICHHS a00 IMOIIKOKEHHS 00’ €KTIB POCIMHHOTO
CBITY; BCTAHOBJICHHS TIPUYHH 1 YMOB, IIIO CIIPHUSUIA BUNHEHHIO TAKOTO 3JIOUHHY.

BucHoOBKH. Y pe3yasTaTi IpOoBEICHUX MOCITIIKEHb MOXKHA 3pOOUTH BUCHOBOK IMPO XapaKTepHi 0CO0IH-
BOCTI pO3CJIi{yBaHHS 3HUIICHHSAM a00 TMOMIKOHKEHHSIM 00’ €KTiB POCITMHHOTO cBiTy. [lo-miepie, uist Takoro BUIY
3JI0YMHHHUX MMOCSTaHb Ha TOBKIUIA MPUTAMAHHUAN BUCOKHH PIBEHb JATEHTHOCTI, a 11 3yMOBITIOE HEOOX1IHICTh 3a-
CTOCYBaHHS CIIeNU(IYHUX TAKTUK 1 METOIUK JIJIsl IXHBOTO OMIEPAaTHBHOTO po3ciiyBaHHs. [1o-apyre, Haa3BU4aliHO
BaXKJTMBUM €JIEMEHTOM PO3CJIiTyBaHHS 3HUIICHHAM a00 MOIIKOKEHHIM 00’ €KTIB POCIUHHOTO CBITY € TPOBE/ICH-
HS BIJIMOBITHOT CYZIOBOT €KCIIEPTH3H, M0 € HAUOUIBIT e(heKTUBHUM 3aCO00M BUKOHAHHS CIIITYAX 3aBIaHb Y KPH-
MiHaJILHUX MTPOBAKCHHSIX PO 3JIOYUHY, 110 ITOB’s3aHi 13 3HUIIEHHSM 200 MMOIIKOKEHHSIM 00’ €KTIB POCIIMHHOTO
CBITY, 32 YMOBH HEYXHJIHHOTO JIOTPUMAHHS BUMOT KPUMIHAIBHOTO MPOIECYAIBHOTO 3aKOHOIABCTBA MO0 MPH-
3Ha4YeHHS Ta MpoBeneHHs Hiei cniguoi aii. [lo-Tpere, TocaimKeHHs JOKYMEHTIB, OB’ I3aHUX 13 BiAMOBITHUM KpH-
MiHAJIBHAM TIPOBAKCHHSM, BUBYCHHS Ta CITIBCTABJIICHHS IXHIX JaHUX JIa€ 3MOTY c(popMyBaTH TOCTATHIO JIOKa-
30By 0asy. [lo-ueTBepTe, TAKTUYHO MPABUIIBHO MPOBEACHHUH JOMUT 0Ci0, MPHUETHHUX A0 CIPABH, TA€ MOKIHBICTD
3’sICyBaTH BECh CIIEKTP MPUYMH Ta OOCTABHH 3aIOIsTHOTO 3HUIICHHSM a00 MMOIIKOKEHHSIM 00’ €KTIB POCIMHHOTO
CBITY, HOTO HACIiJIKH, OCi0, SIKi BIAMOBIAal0Th 32 JOTPUMAaHHS MPaBUII OXOPOHU JTOBKIIS, CTYIIEHS BUHU KOXKHOT 3
HUX, MOKITUBOCTI BiJIBEpHEHHS TaKOTO 3HUIIICHHS a00 MOIIKOKEHHS Ta OT0 HACIIIKIB.
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JOHUT EKCIIEPTA B CYAI SIK ITPOLLECYAJIBHA
O®OPMA BUKOPUCTAHHSA CIIEHIAJIBHUX 3HAHb
Y KPUMIHAJIBHOMY ITPOBA/I?’KEHHI

Jlocnioxceno npoyedypHi ocobnusocmi oonumy excnepma 6 cy0i ma numanHs, AKi Hatyacmiuie BUHUKAIOMb )
CMOPIH KPUMIHATIbHO2O NPOBAONCEHHA Md CyOy NiO 4aM 11020 NPOBEOEHHs.

Knrwouosi cnosa: excnepmusa, cyo, ekcnepm, cheyiaibHi 3HaHHs, CMOPOHA KPUMIHATLHO20 NPOBAOICEHHS, 00-
num, OOHOYACHU OONUM, OOKA3U.
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Jonpoc 3xcnepma 6 cyde Kak npoyeccyanbnas (hopma Ucnonb308aHUA CREUUATILHBIX 3HARUIL 8 Y20TI06HOM
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B cmamve uccnedyiomes npoyedyphvie ocobennocmu 0onpoca IKkChepma 6 cyoe u 8ONpocsl BO3HUKAIOWUE Y
CMOPOH Y20NI08HO20 NPOU3BOOCMEA U CYOa NPU €20 NPOBEOEHUlL.

Knroueswie cnosa: sxcnepmusa, cyo, Ikcnepm, CheyuaibHble 3HAHUS, CIMOPOHA Y20N08HO20 NPOU3E00CMEA, 00~
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Pilyukov Yu.

Interrogation of an expert in court as a procedural form of using special knowledge in criminal proceedings

The article examines the procedural features of the interrogation of an expert in court and the issues that most
often arise in the parties to criminal proceedings, the victim and the court during its conduct. During the consideration
of criminal proceedings in court, questions often arise that require certain clarifications of the experts opinion,
clarification of the qualifications of the expert involved by the party to conduct the examination.

In accordance with Part 7 of Art. 101 of the CPC of Ukraine, each party to the criminal proceedings has the
right to apply to the court to summon an expert for questioning in court, in order to clarify or supplement this conclusion.
Article 356 of the CPC of Ukraine defines the grounds, procedure for summons, interrogation, as well as the range of
issues that may be asked to the expert. Thus, the reason for summoning an expert for questioning in court is precisely
the need to clarify the conclusion given by him (Part 1 of Article 356 of the CPC of Ukraine). In paragraph 2 of Part 5
of Art. 69 of the CPC of Ukraine states that the expert is obliged to come to the investigator, prosecutor and court and
answer the questions during the interrogation. The subject of the expert s interrogation is his opinion, explanation of the
provisions of this opinion and establishment of the experts qualification.

During the trial, two conclusions made by different experts on the same issues, both on behalf of the prosecution
and the defense, may be presented as evidence at the same time.

In such circumstances, objectively, there may be differences and contradictions in the opinions of experts
submitted by the parties to the criminal proceedings in court. One of the procedural forms of verification and evaluation
of evidence obtained during several examinations in criminal proceedings, performed by different experts on the same
issues, both on behalf of the prosecution and the defense, is the simultaneous interrogation of two or more experts in
court , which is provided for in Part 4 of Art. 356 of the Criminal Procedure Code of Ukraine.

Thus, the interrogation of an expert and the simultaneous interrogation of two or more experts in court is one
of the most effective procedural forms of verification and evaluation of evidence obtained during the examination in
criminal proceedings.

Keywords: examination, court, expert, special knowledge, side of criminal proceedings, interrogation,
simultaneous interrogation, evidence.

© Opiw Mintokos, 2021

176 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobneMn npaBo3HascTBa. 2 (26)/2021



KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

IMocTanoBka mpodiemu. B xomi po3nisany KpUMiHATBHUAX TPOBAKCHb BHHUKAIOTH MUTAHHS, IO TI0-
TpeOyIOTh IIEBHUX PO3’ICHEHb BUCHOBKY €KCIIEpTa, 3’ ACyBaHHs KBajidikallii ekcrepra, sIKoro CTOpoHa 3allyduia
JUTS TIPOBEJICHHS eKkcriepTu3u. BiamosinHo 10 4. 7 ct. 101 KIIK Ykpainn koxHa cTOpOHA KPUMIHAILHOTO MPOBa-
JDKCHHST Ma€ MPaBO 3BEPHYTHUCS JI0 CYAY 3 KIOMOTAHHSM IIPO BUKIIUK SKCIEpTa JJIs JOIUTY B CYAOBOMY 3acilaHHi
3 METOIO PO3’SICHEHHSI UM JOIOBHEHHS TAKOTO BIHCHOBKY. JIOIUT eKcriepTa B Cy/i, MOPSI i3 3aJIydeHHSM €KCIepTa
Ta MPU3HAYCHHSM CYIOBOI EKCIIEPTH3H, € ONHIEI0 3 e(PeKTHBHUX MPOLIECYATFHIX (JOPM IEPEBIPKHU Ta OIIHIOBAHHS
JIOKa3iB, 3700y THX i1 Yac il MpoBEeHHS Y KpUMIHAIBHOMY MTPOBaKeHHI. JloCIiKeHHS IPOTIe Iy pH JOITUTY EKC-
mepTa B Cy/i Ta OTPUMAHHS BiMOBIJCH HA MUTAHHS, SIKI BAHUKIIH MIOJ0 JAHOTO HUM BUCHOBKY, 1a€ MOXIIUBICTh
Cymy 00’ €KTHBHO OIIHUTH 3700y Ti IOKa3M 1 MPUUHATH PILICHHS II0JI0 MOXJIMBOCTI BU3HAHHS 1X SK JOIYCTHMI.

Merta cTaTTi — OCIIUTH NPOLIETYPHI OCOOIMBOCTI JOMUTY eKCIiepTa B Cy/i Ta MUTAaHHS, SIKi HadvacTimie
BHHHUKAIOTh Y CTOPiH KPHUMIiHAJIBHOTO MPOBAKEHHS, MMOTEPITJIONO Ta CYAY ITiJl 9ac HOTo MPOBEACHHS.

AmHaJi3 ocTaHHix nocaizkensb i myoaikaniii. 3a3HaueHiil mpobiaemi NpUCBAYEHI HAYKOBI Ipalli BITYU3HS-
Hux HaykoBmiB JI. IO. Aponkepa, O. O. bornapenka, ['pomesoro, H. 1. Kimumenko, B. B. Kosanenko, O. M. Moi-
ceeBa, 0. K. Opnosa, M. 1. TTopy6osa, O. P. Pocuncekoi, C. M. CraxiBcbkoro, JI. JI. Ynanosoi, B. 1O. IlleniThka,
M. T. Illep6akoBCBHKOTO Ta 1HINWX, SKI PO3MIAIAIN MPOIECYaIbHI, OpraHi3aliiiHi Ta OKpeMi TaKTUYHI ITUTaHHS
MPOBEJICHHS JIOMUTY ekciiepTa. [Ipomeaypa HOMUTY eKkcliepTa Ta OJHOYACHOTO JOMUTY OIHOTO YU OLIbIIe eKC-
MIEPTIB OCTATOYHO HE JOCHIKEeHA, a TPOOIJIEMH, SKi BUHUKAIOTh, Y 3B’ SI3KY 3 MPAKTHKOIO 3aCTOCYBAaHHS TAKTHYHUX
MPUIIOMIB y MpolLieci IXHBOTO MPOBEACHHS, Y HAyKOBiil JliTeparypi JOCTAaTHHO HE BUBUEHI.

Buxnan ocHoBHOro Martepiany nociigxenns. Y ct. 224 KIIK Ykpainu, HOpMH SIKOT CTOCYIOTBCS TOTTUTY
Ha CTajii JOCYIOBOIO PO3CIiTyBaHHS, HIETHCS MOBA PO JOIHMT CBiJKa, MOTEPIIJIOrO i MiIo3proBaHoro. Jomur
excriepta rependadenuii ct. 356 KIIK Ykpainwm, sskuii 3aKkpiruieHui K MpoliecyanbHa s, ska Big0yBaeThCs Tilb-
KH y Cy[i 1 Ma€ Ha MeTi 3’sICyBaTH KBaji(ikallito ekcriepra, Horo KOMIEeTeHTHICTh Y MUTAHHX, 1[0 BUPILIYIOTHCS B
eKCTIePTH3i, a TAKOK PO3’SICHEHHS Ta JOIIOBHEHHS HAIaHOTO HUM BHUCHOBKY. Ll cTaTTs BU3HAYAE MmigcTaBH, IOPS-
JIOK BUKITHKY, IOTIUTY, & TAKOK KOJIO TUTAHB, SIKi MOXKYTh OyTH ITOCTaBIIeHi eKcriepTy. Tak, miICTaBOO A BUKIIUKY
eKcriepTa JJIs TOMHUTY B CyAl € caMe HeoOXiJHICTh po3’siCHeHHs 1Woro BUCHOBKY (4. 1 ct. 356 KIIK VYkpainu). ¥
m. 2 4. 5 cT. 69 KIIK Ykpainu 3a3Ha4a€eThes, M0 eKCIepT 30008’ sI3aHUH MPUOYTH JI0 CIIAYOTO, TPOKYypOopa Ta Cyay
1 IaTH BIJIMIOBiJII Ha ITOCTABIICH] 3aIMTaHHS i1 Yac gonuty [1].

Ha movaTkoBOMy eTari JOMUTY eKCIIepTa roJIOBYIOYHI BCTAHOBIIIOE 0CO0Y €KCIepTa, IIPUBOIUTD J0 MPH-
CSITH 1 IoTIepeKae Horo Mpo KpUMIHAIIBHY BiIIOBIIATBHICTh 32 HAJaHHS 3aBiJJOMO HEMPABIMBOTO BUCHOBKY (4.1
cT. 356 KIIK), a Takox 3a BiZMOBY 0€3 OBaXHUX NPUYMH BHUKOHYBaTH OOOB’A30K JaBaTy MOKa3aHHA B Cyai (II.
2.4. 5 ct. 69 KIIK).

[MpeaMeToM HONUTY eKcrepTa € HOro BUCHOBOK, PO3’SICHEHHS IOJIOKEHb [IbOTO BHCHOBKY Ta BCTaHOB-
neHHsI kBarmidikanii ekcriepra. [Iporenypa monuty nependadae, mo NepIioko TOMHUTYE eKCIIepTa CTOPOHA, 3a 3Bep-
HEHHSIM SIKO1 BiH NMPOBOAMB eKcrepTu3y. I1icisi bOro MOTEpIINi, UBUIBHUN TTO3UBaY, [IUBUIBHHKA BiJIITOBIIaY,
IXHI IpEICTABHUKY Ta 3aKOHHI IPEICTaBHUKH, TOIOBYIOUHH T CYIII MOXKYTh TOCTABUTH 3alIUTAHHS EKCIIEPTY, IO
BUHUKAIOTh y Tiporeci gonuty (4. 2, 4. 3 c1. 356 KIIK Ykpainu). 1o HUX MOXXHA BiIHECTH MUTAHHS, 110 CTOCYIOTh-
Csi: IOCTaTHOCTI BiTOMOCTEH TIPO TOCII/PKYBaHi 00’ €KTH y MPECTABICHUX MaTepiajiaX MPOBa/KCHHS; HAyKOBOTO
OOIpYHTYBaHHS Ta METO[IB, 3a JOIIOMOTOIO SIKUX €KCIEePT AIWIIOB BUCHOBKY; KIJIBKOCTI Ta SIKOCTI 3pa3KiB Ipea-
CTaBJICHUX ISl OPIBHSUIBHOTO JOCIIKCHHS; P03’ ICHCHHS OKPEMHUX IMOJIOKEHb METOIUKH JTOCTIKEHHST; 3MICTY
CIeliaIbHOI TEPMIHOJIOTII, IKy E€KCIIEPT 3aCTOCOBY€E B XOA1 AOCHIPKeHHs. [l0 3aUTaHb €KCIEPTY TAKOK MOKYTh
HaJIe)KaTH TIUTAHHS, ITOB’sI3aHi 13 HASBHICTIO B €KCIIepTa CIeIlialIbHUX 3HaHb, KBaJi(iKallii (OCBITH, CTaXy, HAyKO-
BOTO CTYIIEHS TOIO), IO MiATBEPDKY€E HOr0 KOMIICTEHTHICTh Y BUPIITYBAHUX MUTAHHSIX, @ TAKOXK KOMIIETEHIIIIO,
SKy MTOTPIOHO PO3YMITH, SIK KOJIO MTOBHOBA)KEHB €KCIIEpTa, HOTro MpaBa Ta 00O0B’s3KH, SIKi rmepeadaveHi 4. 3 Ta d.
5 ct. 69 KIIK Ta 3akonom Ykpainu «IIpo cynoBy eKkcriepTu3y», iHII 3alUTaHHs, 110 CTOCYIOTHCS AOCTOBIPHOCTI
1oro BUCHOBKY [1; 2].

SIKIIo mij Yac JOMHTY eKCIepTa B CyIi BUHHKIU CYMHIBH IIOIO WOTO KOMIIETEHTHOCTI y TPOBEICHIN
€KCTIepTH31, CTOPOHU Ta Cy/I MalOTh IIPaBO BUMArary, Imod eKcrepT HaJaB CBiJOITBO PO HASBHICTH JIOMYCKY Ha
MPOBEICHHS EKCIIEPTH3H 3a BIAMOBIAHOIO CHEUiaJbHICTIO, @ TAKOXK 1HII JOKYMEHTH, IO MiITBEPKYIOTh HOTO
kBarigikarito. [Tix yac JomuTy excriepra MoTpiOHO 3BEpHYTH yBary Ha Te, Y IMOBIJOMIISB €KCIIEPT CTOPOHY, SKa
Horo 3aiy4mia, 99 CyJI, o0 JOPYIHB MPOBEICHHS SKCIIEPTH3H, PO HEMOXIIUBICTD il IPOBEICHHS a00 MPOBEICH-
Hs 0e3 3aJydeHHs 1HIIUX eKCIEePTIB, SKIIO B MpOIleci 03HAHOMIICHHS 3 MarepiajlaMu eKCIIepTH3HU BiH BCTAHOBHB
BIJICYTHICTh Y HROTO HEOOXiIHUX CHEMiaJIbHUX 3HAHb AJis ii BUkoHaHHsA. Tak, 4. 6 ct. 69 KIIK Vkpainu npsmo
3000B’513y€ eKCIepTa HEBIAKIATHO TOBIIOMUTH CTOPOHY a00 Cy/ MPO BiJCYTHICTh y HBOTO CICHiaJbHUX 3HAHb
JUTSL IPOBEJICHHS EKCIIePTU3U. 3a3HaYCHA HOPMa TaKOXK 3000B’s3y€ €KCIepTa BiIMOBUTHCS BiJl IPOBEICHHS EKC-
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MNintokos 0.
[JonuT ekcnepTa B Ccyai K npouecyanbHa dopMa BUKOPUCTAHHS cneuiaibHUX 3HaHb Y KPUMiHaNbHOMY MPOBaAXEHHI

MEPTH3H 1 B TUX BUIMAJKAX, KOJIY, HAIIPUKIIAJA, CTOPOHA HE MPABWIHHO BU3HAYMIIA BU EKCTIEPTU3H 200 ITOCTaBMIIA
MUTaHHA, K1 He HaJlexats 70 uboro Buay exceptusu [1]. U. 2 ct. 101 KIIK Ykpainu Bkasye Ha Te, 110 3anuTaHHS,
SIKi CTaBJISITBCS €KCIIEPTOBI, Ta HOTO BUCHOBOK IIIOJI0 HUX HE MOXKYTh BUXOJIUTH 332 MEXi HOTO CIleIliaIbHUX 3HAHb.
BcraHoBneHHS i) 9ac TOMUTY KOMIIETEHTHOCTI Ta KOMIIETEHIIIT eKCIIepTa BiZirpa€e BaKIMBY POJIb IS OIiHIOBaH-
HS JIOMYCTUMOCTI Ta JJOCTOBIPHOCTI 300y THX JIOKa3iB, BUKJIAJICHUX Y HOTO BUCHOBKY.

[pornenypa nomabIIOro JOMUTY €KCIepPTa NOJSrae Y HaJlaHHI IpaBa MPOTHIICKHIH CTOPOHI CTABHUTH 3a-
MUTaHHS KCIIEPTY 3 METOIO MEPEBIPKHU JIOIMYCTHMOCTI Ta JJOCTOBIPHOCTI JIOKa3iB, K1 €KCIIEPT 3700YB ITiJ] Yac Mpo-
BEJICHHS CKCIICPTH3H, & TAKOXK BCTAHOBIICHHS HOTO KBai(hiKaiiHOTO PiBHA. SIKIIO MPOTHIICKHA CTOPOHA BOIIOI€
(haKTUYHUMH TAHUMH PO TIOPYIICHHS HOPM YHHHOTO 3aKOHOJIABCTBA Y MPOIIECi BUIYYCHHI PEYOBUX JTOKA31B ITi]T
Yac MPOBEICHHS CIiAUUX (PO3IIYKOBUX) Ta HENIACHUX CIIAYMX (PO3LIYKOBHX) Aii, AKi Hajajl cTalu 00’ €KTaMu
EKCIIEpPTHOTO JOCIIKCHHS, CTOPOHA Ma€ MPaBO HAIATH TaKi TOKA3M i CIIPOCTYBATH HAJaHUH EKCIIEPTOM BHCHO-
BOK. ToMy miJ] 4ac TOMUTY eKCIiepTa MPOTHIICKHA CTOPOHA MOXKE MOCTABUTHU 3aIIUTAHHS, IO CTOCYIOTHCS CTaHy
TaKyBaHHS 00 €KTIB, y SKOMY BOHHU OyJIM Ha/IaHi Ha JTOCITI/PKEHHS, X IIUTICHOCTI, HASBHOCTI Ha TTAKYBaHHSX BiIIO-
BIIHUX PEKBI3UTIB (IIIAMKCIB CITiTYOTO, CIICIiaIiCTa, MOHITHX, BiJIOUTKIB MIEYaTOK), BiIMOBIHOCTI MPEACTABICHUX
00’€KTiB IXHPOMY OITUCY B TOCTAHOBI (YXBaJIi) MPO MPU3HAYCHHS eKciepTr3H Tomlo. [1iq yac JOMUTY MpOTHIIEKHA
CTOpOHA TaKOXK MOXE 3’SICyBaTH MUTAHHS [IOI0 MOKIIMBOTO TIepeOyBaHHS SKCIEPTa, IO MPOBOIUB EKCIEPTU3Y, Y
CITy>k00Biif 200 THIIIH 3aJIe)KHOCTI BT 1HIIIOT CTOPOHH KPUMIHAIBHOTO MPOBAKEHHS a00 MOTEPIIIOr0, OCKUIEKH
He MOXKe OyTH eKCcIIepToM 0c00a, sKa repebyBae y Takii 3a1exHOCTI 1 11 BACHOBOK Cy[l BU3HA€E SIK HEAOIYCTUMHIA
(4. 2.ct. 69, 4. 5 ct. 101 KIIK Vkpainn) [1].

Binmosinno no ct. 243 KIIK Ykpainu, excriepra 3ai1y4aroTh CTOPOHH KPUMIHAJIBHOTO MPOBAHKEHHS 3a
HasIBHOCTI MIJCTaB JJISI IPOBEACHHS €KCHEePTH3W. TakuM YMHOM, I Yac CyIOBOTO PO3IIILY K JTOKa3 MOXHA
HAJIaTW OJIHOYACHO JIBA BUCHOBKH, SIKi BUKOHAJIM Pi3HI €KCIIEPTH 3 OJJHUX i1 THX CAMUX ITHTaHb, K 32 JOPYYCHHIM
CTOPOHU OOBUHYBau€HHsI, TaK i CTOPOHU 3aXHUCTY [3, c. 144]. 3po3ymilo, 10 3a TaKUX 00CTaBUH 00’ €KTUBHO MO-
JKYTh BUHHKATH PO301KHOCTI Ta IIPOTHPITYsI Y BACHOBKAX EKCIICPTIB, SIKUX HAJAMH CTOPOHU KPUMIHATBHOTO MPO-
BajpKeHHS B cy/i. OCKIIBKM BUCHOBKH €KCIIEPTIB € JHKEPEIIOM JI0Ka3iB Y KpUMiHAIEHOMY MTPOBA/KEHHI, TO I[IJIKOM
OUEBH/IHA 3HAYYIIICTh YCTAHOBJICHHS CEPEell JICKIBKOX BUCHOBKIB CaMe THX, sIKI MICTSITh JJOCTOBIpHY iH(OpMAIIif0
po 0OCTaBHHU KPUMIiHAJIBHOTO ITPABOMOPYIICHHSI.

OpnHi€ro 3 polecyalbHUX (OpM MepeBipKH Ta OL[IHIOBAaHHS J0Ka3iB, 3400yTHX IIiJ] 4ac MPOBEACHHS Jie-
KUTBKOX EKCIIEPTH3 Y KPUMIiHAJIHHOMY MPOBAJKEHHI, SIKI BUKOHAHI PI3HAMHU E€KCIepTaMH 3 OJHHX 1 THX CaMHUX
MUTaHb, K 32 JOPYYCHHSM CTOPOHH OOBHHYBAYCHHS, TaK i CTOPOHH 3aXUCTY, € OAHOYACHUI JOTHT IBOX 1 OibIIIe
EKCIIepTIB y cyi, mo nepeadadeHo 4. 4 ct. 356 KIIK Vkpainu.

3i3micty u. 4 ct. 356 KIIK Ykpainu BOauaeTbes, 10 NpoLecyaTbHIMHU MEPEeIyMOBaMU OAHOYACHOTO J10-
MTUTY EKCIIEPTIB € HAABHICTh PO301KHOCTEH y pe3yabTraTax J0CHiKeHb eKCIepTiB. JloNaTKOBUMH TeperyMOBaMH
MOXYTbh OyTH OZHOOCIOH1 PO3/iIbHI JOMUTH €KCIEPTIB, SIKi MPOBOAMWIN JOCIiIKEHHS, 32 Pe3yJbTaTaMH SKUX HE
BAAJIOCS 3’ACYBaTH MPHUUUH PO30KHOCTEH Y HAJaHUX BUCHOBKAX.

J10 OCHOBHHX IIPUYUH pO30iIKHOCTEH y BUCHOBKAX CKCIICPTIB HAJICXKATh TaKi: HAJaHHs CTOPOHAMHE KPUMi-
HAJIBHOTO MPOBAPKECHHS 1HINMNX BUXIJHUX JaHUX IOJO JOCIIPKYBAHUX 00’ €KTIB; iHINE (POPMYITIOBAaHHS NTUTAHb;
MPE/ICTABICHHS HIINX MOPIBHAIIBHHUX 3pa3KiB; 3aCTOCYBAHHS €KCIEPTAMU PI3HIX METOIUK JOCIIIKESHHS TOLIO.

Ha nymky M. I. lllep6akoBCHKOTO, MPOLIEAYPA IOMUTY NEKUTLKOX €KCIIEPTIB, 3 TIO3HIIIi TAKTUKH HOTO TIPO-
BEJICHHS, TOBUHHA MAaTH NICBHY IOCIIIOBHICTS, sKa Mepeadadae Crovarky MoYeproBuil OAHOOCIOHUH TOMUT yCiX
EKCIIePTIB, SIKUX HEOOXiHO JOMUTATH OJHOYACHO. BiH BBaXkae, Mo €KCIEPTH, SKi MPOBOIWIA EKCIICPTH3H, TIOBH-
HHi pa3oM nepeOyBaTy B MIPUMILIEHHI, A€ MIPOXOAUTh OJHOOCIOHMH TOMUT OJHOTO 3 HUX. HaykoBeub MosACHIOE 11e
THM, 110, TIo-TiepIie, BiAmoBiaHO A0 1. 3 4. 3 cT. 69 KIIK VYkpainu excrniept Mae npaBo OyTH MPHUCYTHIM ITiJ] 4ac
BHKOHAHHS MPOIECYaTbHUX JIiH, 1[0 CTOCYIOTHCS MPEAMETIB Ta 00’ €KTiB nociimpkeHHs. [lo-apyre, Ha BiIMiHY Bij
CBIJIKIB, SIKI MOKYTh 3MIHUTH CBOT IIOKa3aHHS I1iJ] BIUINBOM CBITYCHb 1HIIUX OCI0 1 TOMY ITOBHHHI JIOTIUTYBaTHCS
nopizHo (4. 4 ct. 352 KIIK Ykpainu), ekcriepT cBoi Moka3zaHHs OOIPyHTOBY€ 3MICTOM HaJaHOTO HUM BHCHOBKY Ta
CreIiaIbHUMY 3HAHHSIMH, SIKHMH BiH BOJIOJIE 1 K1 3MIHUTH HEMOXJIHBO. [1o-TpeTe, mpucyTHIHN ekcriepT cpuiimae
BHUCIIOBIIIOBaHHS OMOHEHTIB, apIyMEHTAIII0 iXHIX YMOBUBO/IB, KPUTHKY Ha aJpecy MPOBEICHOI HUM €KCIIEPTH3U
i TOoTye€ BiAMOBIAl Ha HUX [4, ¢. 312].

TakTHKa MPOBENEHHS OJHOYACHOTO JOIHUTY EKCIIEPTIB B CY/i mepeadadae, 1o mepuioro JOMUTYOTh €KC-
nepTa, KUl MPOBOANB TIEPBUHHY E€KCIIEPTU3Y, IKOMY CIIOYATKy CTaBHThH ITUTAHHS CTOPOHA, 32 IHII[IATHBOIO SKOi
MPOBOJMIIOCH €KCIIEPTHE NOCIipKeHHs (MpsaMuid gonut). [TotiM, 3rigno i3 yactunamu 2, 3 ct. 365 KIIK Ykpainu,
CTaBJIATH MUTAHHS 1HIIA CTOPOHA, IIOTSPIIUINH, CY Ta 1HIII YYaCHUKH Tporiecy (nepexpecauid nomwur). [licis mep-
IIOTO SKCIIEPTa JOMUTY€EThCS APYTHI SKCIEPT, IKUI MPOBOAUB HACTYIIHY €KCIIEPTU3Y Ta IHIII eKCIICPTH.
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

[Ticnst 3aBepIieHHs] OMHOOCIOHUX JIOTIMTIB €KCIEPTIB 3MIMCHIOETHCS OTHOYACHUH JIOTHT JEKUTBKOX EKC-
MePTiB, KOJIM MUTaHHS CTaBIATHCS BCIM IPUCYTHIM ekcriepTaM (maxoBuii qonuT). [Ticns Toro, sk Ha BCi MUTaHHS
CTOPIH Ta Cy[ly Ha/IaHO BIJIIOBIJIi, EKCIICPTH MAIOTh MPABO 33][aBaTH MUTAHHS OJMH OAHOMY. TaKMM YHHOM, BH3HA-
YEHHS JOCTOBIPHOTO BUCHOBKY BCTAHOBIIOETHCS YePEe3 OMHOYACHHHN JOIHT EKCIIEPTIB CTOPOHAMH, CYIOM, IHITUMHU
YY9aCHUKAMH 3 MOKJIMBICTIO €KCIIEPTIB CTABUTH MMUTAHHS OJMH OJHOMY. Y TPOIIECi PETENIBHOTO 3’ SICYyBaHHS BCiX
0COOJIMBOCTEH MPOBEACHUX JOCIIKEHb, IPUYUH TMPOTUPIY MiXK BUCHOBKAMH €KCIEPTIB, ITiJl 4ac JIOTHUTY BiJlO-
OpakaeThCsl MPUHIIAI 3MarajibHOCTI CTOPIH Y KPUMiHATHLHOMY TIPOBAJIKCHHI.

BucnoBkn. [IpoBenene A0CHIIKEHHS CBITYHUTE PO TE, [0 B TAKTUYHOMY IUIAHI TOMUT €KCIepTa Ta OJi-
HOYACHHU JTOMHT JIBOX 1 OLJIbIIIE €KCIIEPTIB Y CY/I € TOCHTh CKJIAJHOIO MPOIeCyalbHO Ji€l0. BogHouac BoHA €
OJIHI€I0 3 HAMOLIbII e(EeKTUBHUX MPOLECyaTbHUX (POPM MEPEBIPKU Ta OLIHKH JO0Ka3iB YIIOBHOBAKEHHUMHU y4ac-
HUKaMU CyJI0BOTO 3aCiJJaHHA, 37/00yTHX ITiJ1 4aC MPOBEIECHHS eKCIIEPTU3 Y KpUMiHAILHOMY MpoBajpkeHHi. [Iporre-
JIypHi 0COOIMBOCTI JOMUTY €KCIIEPTa Ta OAHOYACHOT'O JOMUTY JIBOX 1 OUIbIIIE €KCIIEPTIB y CY/i MalOTh crienupidHi
0COOIMBOCTI, SIKi CYTTEBO BIJIPI3HAIOTH MPOIENYPY AOMUTY B Cyai iHIIMX 0oci0. Jlo muTaHb, SKi HalvacTilIe BUHK-
KalOTh y CTOPIiH KPUMIHAIBHOTO MPOBAKEHHSI, TIOTEPIILJIOTrO Ta CYIy, Y MPOIECi MPOBEACHHS IOMUTY SKCIepTa Ta
OJTHOYACHOTO JIOTIMTY JIBOX 1 OUTbIIIE EKCIIEPTiB, HAJIC)KATh MUTAHHS, CIIPSIMOBaHI Ha PO3’ICHEHHS UM JJOTIOBHEHHS
TaKoro BUCHOBKY, 3’ ICyBaHH: KBai(ikauii ekcriepTa Ta yCyHeHHS p0o301KHOCTEH 1 MPOTUPIY Y IXHIX BUCHOBKAX.
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BU3HAHHA JOKA3IB HEJOITYCTUMUMHU BHACJITIOK
INOPYIIEHHA 3ACAl KPUMIHAJIBHOI'O ITPOBAJKEHHSA

Ipoananizosano cymuicms noHsmms 00KA3i6, 5IKi € HEOONYCIMUMUMU Yepe3 NOPYULEHHSL 3ACA0 KPUMIHATbHO20
nposadicents. JJoCniodNceno noaiaou Haykosyie wo0o miymMavents nOHsmms Hedonycmumocmi ookaszie. Posensinymo
OCHOBHI NIOCMAgU GU3HAHHS OOKA3i68 HEOONYCIMUMUMU Yepe3 HEOOMPUMAHHSL 3ACA0 KPUMIHATIbHO2O NPOBAOIHCEHHSL.

Knrouosi cnosa: doxasu, Kpuminaivbre nposaosicents, HeOONYCmMuMicms 00KA3is, 3acau KPUMIHAIbHO20 NPO-
8A0JICEHH.

Rohatynska N.

Recognition of evidence inadmissible due to violation of the principles of criminal proceedings

The article analyzes the essence of the concept of evidence that is inadmissible due to violation of the principles
of criminal proceedings. Researchers’ views on the concept of inadmissibility of evidence have been studied. The main
grounds for declaring evidence inadmissible due to non-compliance with the principles of criminal proceedings are
considered. Of particular note is the institution of evidence, which is characterized by such criteria as admissibility
and inadmissibility of evidence. Today, the issue of declaring evidence inadmissible in criminal proceedings remains
controversial. This necessitates the systematization of the grounds for declaring evidence inadmissible under various
criteria. A large number of violations of human and civil rights and freedoms in criminal proceedings indicate the
shortcomings of the legislative regulation of certain issues in the Criminal Procedure Code of Ukraine (hereinafter
— the CPC). That is why the law should clearly regulate all procedural actions in such a way as to minimize possible
human rights violations. In judicial practice, there are many cases when evidence is declared inadmissible due to non-
compliance with the principles of criminal proceedings.

Keywords: evidence, criminal proceedings, inadmissibility of evidence, principles of criminal proceedings.

IMocranoBka mpodaemu. J[oka3n € CEpUEBHHOIO YCi€i CHCTEMH KPHMIHAIBHOTO IPOIECYaTBHOTO J10-
kazyBaHHsA. OcoONMBOI yBaru 3aciyroBy€ IHCTUTYT JIOKa3iB, SIKHH XapaKTEepU3Y€EThCS TAKUMHU KPUTCPISIMU SIK J10-
MYCTUMICTh Ta HEIOIMyCcTUMICcTh. ChOTOIHI TUCKYCIHHUM € MATAaHHS II0J0 BU3HAHHS JOKA3iB HEMOITyCTUMUMU Y
KpUMiHJIBHOMY TIPOBaKeHHI. Lle 3yMoBmIOe HEOOXiAHICTh 3AIMCHUTH CHCTEeMAaTH3aIlI0 MiJCTaB BU3HAHHS JI0-
Ka3iB HEJIOMYCTUMHMMH 32 PI3HUMU KpUTEpisMu. Bennka KiIbKiCTh MOPYIIEHB MPAB i CBOOO/ JFOIHHH Ta IPOMAa/Is-
HHUHA B MeXXaX KPUMiHAJIFHOTO MTPOBAPKECHHS BKa3ye Ha HEIOJIKH 3aKOHOAABYOTO PETyIIOBAHHS OKPEMHX MUTaHb
y KpuMinaipHOMY niporiecyaibHoMy komekci Ykpainu (nani — KITK). Came ToMy B 3ak0HI IOTPiOHO YiTKO Bpery-
JIFOBATH IPOBEACHHSI BCIX MPOLECYANbHUX i TAKMM YHHOM, 10O 3BECTH MOXKIIMBI TOPYIIECHHS IIPAB JIIOANHH JI0
MiHIMyMy. Y CyHOBI# MPaKTHII TPAILITIOTHCS HETIOOMUHOKI BUITAIKH, KON JOKa3H BU3HAIOTHCS HEHOITYCTUMUMU
y 3B’A3KY 13 HEAOTPUMAHHAM 3aca]] KPUMIHATBHOTO MPOBAKECHHS.

AHaJi3 ocTaHHIX gocaifKeHb i myOuikaniil. [TuTaHHS, 10 CTOCYIOTHCS HEAOMYCTUMOCTI JOKa3iB
BHACJI{IOK MOPYIICHHS 3acaj KPUMIHAJIBHOTO IMPOBAHKEHHS, NOCTIDKyBadH Taki HaykoBii: C. A. Ambmepr,
C. O. I'punenko, 0. M. I'pomroswuii, A. 5. lyouncekuii, T. M. JloopoBonbcebka, I1. M. [laBumos, O. B. Kamina,
B. T. Manspenxko, B. 1. Mapunis, M. A. Mapkym, M. M. Muxeenko, B. T. Hop, B. II. lluGiko, O. I'. Iuo,
I'. SlHoBCHKA Ta iH.
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MeTo10 cTaTTi € JOCITIKSHHS IPOOIEMHNX MMUTaHb M0JI0 BCTAHOBJICHHS HEIOIYCTHMOCTI JI0Ka3iB BHa-
CIIIZIOK TIOPYIICHHS 3aca]] KPUMiHAIBHOTO MPOBAIKECHHS.

BukJian ocHoBHOro marepiaiy gocaigxennsi. Y gactuai 1 ct. 87 KIIK Ykpaiau 3akpiruieHO TOHATTS
HEIIOITyCTUMOCTI JOKa3iB, 3T1THO 3 BU3HAYCHHSM SKOTO TOJOBHOIO ITi/ICTABOI0 BU3HAHHS JTOKA3iB HEAOIYCTUMUMHU
€ CYyTTEBE TIOPYIICHHS IPaB 1 CBOOOJI JIFOJIMHHU, TapaHTOBaHUX KOHCTUTYIIIEIO Ta 3aKoHAMY YKpaiHH, MiXKHAPOTHH-
MU JOTOBOpaMH, 3roly Ha 000B’SI3KOBICTh SIKUX Hajana BepxoBHa Pana Ykpainu, a Takox Oynb-siKi 1HII TOKa3H,
oJIep KaHi 3aBIAKH 1HPOPMAITii, OTPUMaHIH YHACIIIOK 3HAYHOTO TIOPYIIEHHS MpaB 1 cBoOO JitoguHu. [lepermik 1mo-
pylIeHb npaB i cBo00 MoauHH periiaMenToBaHo B 4. 2 ¢T. 87 KIIK Ykpainu. [lepenik iHIIMX JOKa31B, OJepKaHUX
3aBIsKY iH(pOpMAIIil, OTpHUMaHIl YHACIIOK 3HAYHOTO MOPYIICHHS TPaB 1 CBOOOJ JIFOIMHHU, OKPECIIeHO B 4. 3 cT. 87
KITIK VYkpaiau. BianoBimgHo 10 monoxeHnb 3akoHy Ykpainu «IIpo BHECEHHS 3MiH 70 NESKUX 3aKOHOJIaBYMX aKTiB
010 3a0e3MedeHHs JOTPUMAaHHS MPaB YYaCHUKIB KPUMIHAIBHOTO MIPOBAKCHHS Ta IHIIUX 0Ci0 PaBOOXOPOHHHU-
MU OpraHaMHu IiJ] 4ac 311HCHEHHS T0CYI0BOTO PO3CiiyBaHHs» Bif 16 nucronana 2017 poky, nepeadadeHo ABi 0-
JIATKOBI TiICTAaBM BU3HAHHS JOKAa3iB HEJOMyCTUMUMH, IO CTOCYIOTHCS JIOKa3iB, OTPUMAHHUX IIiJI Yac: BUKOHAHHS
YXBaJIM MPO JO3BUI HA OOMIYK KHUTJIA YH 1HIIOTO BOJIOJIIHHS OCOOM y 3B’SI3KYy 3 HEJOMYIICHHSIM aJIBOKaTa JI0 i€l
CITi4o1 (po3nIyKoBO1) Jil; BUKOHAHHS YXBaJH MPO J03BUI Ha OOIIYK KHUTJIa UM 1HIIOTO BOJIOMIHHS OCOOH, SKIIO
Taka yxBaja BUHECEHA CIITYMM CYIIe0 Oe3 MpOBEACHHS TOBHOI TexXHIYHOI Qikcartii 3aciganns [1]. Jeramizaris
IiJICTaB HEMOIYCTUMOCTI JIOKa3iB € He 30BCIM BIIAJIOI0, OCKIJIBKY PO3IIMPIOBATH MEPETiK MiIcTaB BU3HAHHS HE/I0-
IIyCTUMOCTI KOXKHOT TpoliecyabHOI [ii € HenouinsHUM. Ha Hamy 1ymKy, parioHansHo 1onoBHUTH 4. 3 c1. 87 KIIK
VYkpainu 60a30BHMH ITPABHIIAMH, SKi MOXKHA Oylio O 3aCTOCOBYBATH J0 BCiX MPOIECYATbHUX [IiH, 0 BYMHSIOTH 5K
Ha CTaJlii TOCYAOBOTO PO3CIiyBaHHs, TaK 1 Ha CTaii CyA0BOTrO po3nsay. s 3’aCyBaHHS 3arajlbHUX ITiJICTaB BU-
3HAHHS JIOKa31B HEMOIYCTUMHUMH ITPOMIOHYEMO MTPOaHAaIi3yBaTH TEOPSTUYHI HAIIPAIFOBAHHS 3 ITi€T TPOOIeMaTHKH.

Ha mymxy M. M. CrosiHOBa, HE3Ba)KAIOUU HA JICTAIbHE BH3HAUCHHS MOHATTS JOIMYCTHMOCTI JOKa3y i
TIepemiKy BUITAJKIiB BU3HAHHS JIOKA3iB, OTPUMaHUX YHACIIIOK 3HAYHOTO MOPYIISHH TpaB 1 CBOOO JFOIMHHM, He-
JOIyCTUMUMH, TpaBWiIa JOIyCTUMOCTI (HEAOMYCTUMOCTI) A0Kka3iB He cuctemaru3oBano B KIIK Ykpainu [2].
[Tepenik mijcraB BU3HAHHS JTOKa3iB HEJOIMMYCTUMHUMH € OPIEHTOBHHMM, OCKUIBKHM HE BPaxOBYE TaKi IiJICTaBH, 5K
HEHAJCKHHUN Cy0’€KT TOKa3yBaHH:I, MOPYIICHHS POLECYATBHOI (POPMU TOIIIO.

Y u. 3 cr 62 KV, n. 19 nocranosu [Inenymy BepxoBaoro Cymy Yipaiau Big 01.11.1996 p. Ne 9 «IIpo
3actocyBaHHs KoHcTuTyIil YKpalHu mpu 34iHCHEHH] TPaBOCYIIs» PENIAMEHTOBAHO, IO Mif03pa, OOBHHYBauCH-
HSl HE MOXKYTh I'PYHTYBAaTHCS Ha IPHUITYIICHHSAX, a TAKOXK Ha J0Ka3aX, OTPUMAHNX HE3aKOHHUM IUIIXOM. Jloka3n
MaloTh OyTH BU3HAHI SIK OTPUMaH1 HE3aKOHHUM ILIUIIXOM TOJ1, KOJIM 1X 30MpaHHs Ta 3aKpIiIUICHHs 31l CHEHO 3 1Oo-
PYIICHHSIM TapanToBaHUX KoHCTHTYyIIE0 YKpaiHu MpaB JTIOAWHY 1 TPOMaIsSHIHA, BCTAHOBIEHOTO KPUMiHATEHUM
MpOLECYaTbHUM 3aKOHOJIABCTBOM MOPSIKY, 200 HE YIIOBHOBa)XKEHOIO Ha 11€ 0CO00I0 UM OpraHoM, abo 3a JOIIOMO-
TOI0 [, He TiepeadaueHuX npouecyaabHuMuA HopMamu [3]. CuctemHe TirymMadeHHs: HopM cT. 86—88 KIIK mromo
MOHATTS Ta 3MICTY HEJOMYCTHMOCTI JOKa3iB Ja€ MiJCTaBU JJIsl BUCHOBKY, IO Y IIUPOKOMY 3HAUEHHI HEIOITYCTH-
MHM € JI0Ka3, IKUH OTpUMaHMIA 3 TOPYIICHHAM Tops Ky, BctaHoBieHoro KIIK (ct. 86). HemomycTuMuMu € Takox
JIOKa3H, OTPUMaHi 3 MopyumeHHsIM mpaB Ta cBooox monuuu (cT. 87 KIIK). B. B. BanHsipuyk 3ayBakuB, IO TUIBKH
CYTTEBI MpoIllecyalibHI TIOPYIICHHS, sIKi TIOB’A3aHi 3 MOPYIIEHHSIM TMpaB 1 CB0001 0coOH, MPUBOIATH /10 BU3HAHHS
OTPUMAaHUX JIOKa3iB HeJomycTuMumMH [4, c. 334].

ITix gac 3nificHeHHS KPUMIHAIBHOTO MIPOIIECYATLHOTO IPOBAKEHHS BAKIIMBE 3HAUYCHHS Ma€ TOTPUMAHHS
3acaJi KpUMIHABHOTO MPOBAKCHHSI.

Sk 3a3Hagae T. M. MUpOIITHUYECHKO, T0Ka3yBaHHS K CTePKeHb KPUMIHATBHOI IPOIECYaIbHOT TisSUTEHOCTI
Mae 0a3yBaTHCs Ha IPUHIMIIAX KPUMIHAIBHOTO POBaXKeHHs [5, ¢. 219].

TicHO MOB’s13aHa 3 MPHUHIMIIOM 3aKOHHOCTI Taka 3acafa KPIMIHAJIBHOTO IIPOIIECy, SIK BEPXOBEHCTBO Ipa-
Ba. Bianosiguo no pimenns Koncruryuniinoro Cyny Ykpainu Bix 01.04.2008 poky, «BepXOBEHCTBO IIpaBay O3Ha-
Yae ITaHyBaHHS IpaBa B CYCIIUILCTBI, @ caMe IIPaBo He 00MEXKYEThCS JIUIIIE 3aKOHAMH, SIKi MalOTh OyTH IIPOHUKHYTI
171esIMU CIIPaBeUIMBOCT1, CBOOOIN Ta PIBHOCTI, @ i OXOILTIOE TaKi CYCIIbHI PEryAsSTOPH, IK HOPMU MOpai, Tpa-
i i 3Bu4ai [6]. TakuM 9uHOM, TIOPYIICHHS 3acaJd BEPXOBEHCTBA IIpaBa IIiJl Yac 3MiIHCHEHHS KPUMIHAIBHOTO
MPOBA/HKECHHS 3yMOBUTH BH3HAHHS JIOKa3iB HEJOIMYCTHMUMH, & B KiHIIEBOMY PE3yIIbTaTi — CKACYBaHHS CYIOBOTO
pitieHHs. SIcKkpaBUM MPUKIIAJIOM CIYTYIOTh PIllIEHHS CY/1iB HAalucTchkoi HiMewunnu B mepiox npasininas [iTie-
pa, ski 3acynuB HropuOepabkuii MikHapoaHuit cya. Li pimeHHs GopManbHO BiIOBIJaId BUMOTaM 3aKOHY, OJHAK
3MIiCTOBHO MICTHJIM ITOPYIIEHHS OCHOBOIIOJIOXKHHX TIPaB i CBOOO]T JIFOJWHY, a OT)KE, — HIBETFOBAJU TIPUHITHIT BEp-
XOBEHCTBa mpaBa. CaMe TOMy BBaKAEMO, III0 OPTaHH JOCYIOBOTO PO3CIiAyBaHHS Ta MPOKYPaTypH, a TAKOXK CyIl Y
CBO{i JiSUTHHOCTI MaOTh HAJABaTH MPIOPUTET MPUHIIMITY BEPXOBEHCTBA MTPaBa HaJl IPUHITUIIOM 3aKOHHOCTI, aJ[Ke
3aKOHHE PILICHHS HE 3aBXK/IHU € CIPaBEUIUBUM, HA BIJIMiHY BiJ IPaBOBOTO.

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HascTBa. 2 (26)/2021 181



PoratnHcbka H., Jliceubka J1.
BusHaHHS AoKasiB HeAONYyCTUMMMW BHACIAOK NOPYLUEHHS 3acaj KPUMiHanbHOro NpoBaaXeHHS

BonHovac i3 mpuHIMITY BEpXOBEHCTBA MIPaBa BUILIHUBAE 3acajia PIBHOCTI Mmepe]l 3aKOHOM 1 cynom. [loio-
JKCHHS TIPO PiBHICTB TEpe]] 3aKOHOM 1 CYIOM JIi€ TIPOTSITOM YChOI'0 KPHMIHAIBHOTO TPOBAKCHHS, CTOCYETHCS YCiX
fioro HampsMiB, 30KpeMa KPUMiHAJIFHOTO MPOILIECYaNbHOTO ToKasyBaHHs. JKomeH T0Ka3 He Ma€ Harepe BCTAaHOB-
JIEHOT CHJIM, OLlIHKa JOKa3iB 31IHCHIOETHCA 38 BHYTPILIHIM MEPEKOHAHHSAM CJIiTY0T0, IPOKYpOpa, CIAiAU0ro Cyai,
Cyny, IO IPYHTYEThCS HAa BCEOIYHOMY, TOBHOMY 1 HEyTepeHKEHOMY JTOCIiIKEHHI BCIX 00CTaBUH KPUMIHAIBHOTO
npoBapkeHHd. [1ig yac oniHIOBaHHS JOKa3iB, BUPIIIEHHS 3asBJICHUX KJIOMOTaHb MMOCaJA0BI 0COOM HE IOBUHHI Ha-
JaBaty Oynb-sIKWX TIepeBar, irHopyBaTH MOKa3aHHs 0ci0 Yu HajaHi HUMH Marepianu. [1ig gac mpoBeneHHs mpo-
LecyajJbHUX Jiil Cliquuid, IPOKypop, CINITUUNA Cya s, Cya 30008’ 43aHi piBHOIO Mipoto 3a0e31euyBaTy oBary 4ecTi
Ta T1IHOCTI, OXOPOHY TpaB i cBOOOJ yciX 0ci0, ki OepyTh y HUX ydacThb. [lopylieHHs 3acaju piBHOCTI mepesn
3aKOHOM 1 CyZIOM, JIOMYIIEHe Mij 4ac 30upaHHs, EePeBIpKU Ta OL[IHIOBAHHA JI0Ka3iB, € MiJCTaBOIO I BU3HAHHSA
1X HEOITy CTUMHUMHU.

[Ile omHMM CTPHXKHEBUM €JIEMEHTOM BEPXOBCHCTBA IpaBa € MPHHIUI JOCTYIy IO HpPaBOCYAIS Ta
000B’SI3KOBICTh CYIOBUX pillieHb. L[5t 3acana TpakTyeThCs K 3a0e3TeUeHa IePKaBOK0 MOXIIUBICTh YCAKOT 3aiHTEP-
€COBaHOI 0COOM 3BEPHYTHUCS B MOPSIKY, YCTAHOBICHOMY 3aKOHOM, J0 CYAY 32 3aXHMCTOM CBOiX IPaB Ta iHTEpECiB
1 00CTOrOBATH 1X Y CyI0BOMY Tiporieci. BogHowac o4eBHIHO, 110 SKIO B 0COOH BIJICYTHIM JOCTYII 0 MPABOCYIIS,
TO pellTa TapaHTid MpaBa Ha CIPABEIIUBHI CYTOBHU PO3INISA] CTAIOTh OC3TIYy3IMMH, 1TIO30pPHUMHU Ta HE3ii-
cHeHHUMH. [lopyIeHHs mpaBa Ha IOCTYII 0 MPaBOCYAJS HasBHE B THX BHIIAJIKaX, KOJM 0C00a, 0OTpyHTOBAHO
BBA)KAIOYU HE3aKOHHHUM IMMOPYIICHHs OyIb-sIKHMHU IHITHMU 0COOaMH CBOiX IpaB Ta CBOOOI, HE MAa€ MOXKJIUBOCTI
3BEpPHYTHUCS 10 CyAy 3a ix 3axucToM. KpiM Toro, mpaBo Ha AOCTYII A0 PAaBOCYAIS MOBUHHO HE TUTHKH (OPMAIEHO
BU3HABATHCS, a i OyTH «eheKTHBHUMY. SICKpaBUM NPUKIAIOM IIOPYIICHHS 3acald JOCTYITHOCTI € HeIPHHHATTS
3asBH NP0 BYMHEHE KpUMiHAJIbHE MPaBOMOPYIICHHS a00 B3araji HEBHECEHHS BiJOMOCTEH JI0 €IMHOTO PEECTPY
JIOCYIOBHX PO3CIiyBaHb IpaliBHUKAMH OpraHy JOCYIOBOTO PO3CIiTyBaHHS YX 3aKPUTTS KPUMIHAIBHOTO IPO-
Ba/DKCHHS CyIOM y BHIIAJIKy BiIMOBH IIPOKypOpa BiJ] IEp>KaBHOTO OOBHHYBAaUYEHHS, 32 HASBHOCTI BUCJIOBICHOI
MOTEPIINM 3TOAM Ha MiATPUMaHHA OOBUHYBaueHHS B cyai. Came ToMy HEOOXiIHO, 1100 OpraHu A0CYIOBOTO PO3-
CIITyBaHHS Ta CYJH JisUTA 3T1THO 3 BAMOTaMH CIIPABENIMBOTO MPABOCYJISA. Y MPOTHIICKHOMY pa3i BHACIIIOK I10-
PYIICHHS BUMOTH JJOCTYITHOCTI /TOKa3u OyayTh BU3HAHI SIK HEAOIMYCTHMI, IO 3arajoM IPU3BEIE O HiBEITIOBAHHS
CIIPaBENTUBOTO CYJIOBOTO PO3MIISAAY SIK TapaHTii, 3aKpITUIeHOT CT. 6 €BpONelchkoi KOHBEHIIIT PO 3aXUCT MpaB Ta
OCHOBOIIOJIOKHUX CBOOO]I.

Jy1s OBHOTO 3’siICyBaHHS 00CTaBUH KPUMIHAIBHOTO MPOBA/KCHHS Ta HOTO 00’ €KTUBHOTO BUPIIIICHHS Ba-
roMe 3Ha4ueHHsA Mae 3acafa Oesnocepenanocti. Tak, y pimenHi Big 19.12.2018 poky BepxoBuuii Cyn Ykpainu 3a-
3HAYUB, 110 «0E3M0CePETHICTD JOCIIKSHHS JOKa31B 03HAUa€ 3BEPHEHY J0 CY/ly BUMOTY 3aKOHY IO JTOCIiIKeH-
HSl HUM yCiX 310paHUX y KOHKPETHOMY KPHMiHAJIbHOMY MPOBAPKEHHI JOKA3iB ILISAXOM JOMUTY OOBUHYBAaYECHHUX,
MOTEPITITNX, CBIJKIB, EKCIIEPTa, OIVISTY PEYOBUX JOKA3iB, OTOJIONMICHHS JOKYMEHTIB, BIITBOPEHHS 3BYKO3AITUCY i
Bijieo3amnucy Tomo» [7]. be3mocepeaHicTh CIPUIHATTS TIOKA3iB J1a€ 3MOTY Cy[y HaJe)KHHUM YUHOM JOCIITUTH 1
MIEPEBIPUTH TX: K KOXKHUH JOKa3 OKPEMO, TaK 1 y B3aEMO3B’S3KY 3 1HIIUMH, 3MIHCHUTH OI[IHIOBAaHHS 32 KPUTEPi-
sIMU, BU3HaueHUMH y 4. 1 ct. 94 KIIK, Ta copmyBatu oBHE Ta 00’ €KTUBHE YsIBICHHS PO (haKTUUHI 0OCTaBUHU
KOHKPETHOTO KpPUMIiHaJbHOTO TpoBaKeHHs. CaMe ToMy 3acana 0e3nocepenHocTi — 1e HeoOXiTHUA eeMEeHT
npouecyanbHoi (opMH cyoBoro po3misany. Hegorpumanss ii cynom, BiAMOBIAHO A0 3MicTy 4. 2 cT. 23 Ta cT. 86
KIIK, o3Hadae, 1m0 q0Ka3u, AKi He OyiH MpeaMeToM 0e3MoCcepeIHLOTO TOCIIPKEHHS CYy, He MOJKHA BU3HABaTH
JIOITYCTIMHUMH 1 BpaXOBYBaTH ITiJ] Yac OCTAHOBH CYIOBOTO PIIICHHS CYJI0M, KpiM BUMIAKiB, nependadennx KIIK.

€Bporelicekii cyn 3 nipas Jronuan (€CILJI) HeomHOPa30BO PO3MISLAAB CIIPABH OO 3aCTOCYBAaHHS KarTy-
BaHHS JT0 0COOH, JKOPCTKOTO, HEMFOICHKOTO a00 TAKOTO, IO MPUHIKYE 11 T1THICTh, HOBOPKEHHS. 3TiIHO 3 BUPOKOM
IpmiachKOTO MichKoTO cymy KuiBchkoi obnacti Bix 02.08.2019 mo cripasi Ne 367/6015/16-k cyn BU3HAB MPOTOKOI
00IIyKy 3 TFOCTPATUBHOIO ()OTOTAOIHIICIO HEJJOMYCTUMUMU JIOKa3aMHU, OCKLUTBKY BOHU BiMOBIIHO 10 4. 1, 1. 2 4.
2 c1. 87 KIIK orpumaHi BHACIiJ0K 3HAYHOTO MTOPYIIEHHS TPaB Ta CBOOO JIFOJMHH, 30KpeMa B pa3i OTpUMAaHHS JI0-
Ka3iB BHACIIIOK KaTyBaHHs, JKOPCTOKOTO, HEMONCHKOrO ab0 TAKOro, IO MPUHUKYE TiHICTH 0COOH, TOBOKEHHS
a00 MOTpo3M 3aCTOCYBAHHS TAKOTO MOBO/KCHHS. [3 MOKa3aHb JOMUTAHUX B CYIOBOMY 3aCiJiaHHI CBiJIKIB, SIKi BOHH
HaJaNId B CYIOBOMY 3aCiflaHHI, CyJl BCTAHOBHB, IO ITiJ] Yac MPOBEJCHHS OOLIyKy OyIWHKY OOBHHYBAaUYCHH TIepe-
OyBaB y KalJJaHKax, III0 BKa3y€e Ha HEIIOJIChKE CTABJICHHS JI0 HOTO a00 Take, 10 MPUHWKYE HOTro TiaHICTB [7].
BHacniiok poro mopyuieHHs oka3 0yJno BU3HAHO HETOITYCTUMHM.

[TpukiragoM HEOOIMYCTHMOCTI JOKAa3iB y 3B’S3Ky 3 MOPYIICHHSM IIpaBa HETIOBHONITHHOTO HA 3aXHCT €
CUTYallisl, KOJIM I/l 4ac IPOBEASHHS CIi4O01 J1ii 3a y4acTio Oynu BiCYTHI SIK 3aKOHHUH MPEICTaBHUK, TaK 1 3aXHUC-
HUK, y4acTh SIKOTO Y I[bOMY KpUMiHAJIIEHOMY TPOBaKEHH1 € 000B’I3KOBOIO 3 MOMEHTY BCTAHOBIICHHS (haKTy He-
MOBHOJIITTS] 800 BUHUKHEHHS OyJIb-sIKUX CYMHIBIB y TOMY, III0 0c00a € MOBHOJITHBOIO, SIK 1€ BCTAHOBJIEHO 3T1IHO
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3 BuMorami 1. 1 4. 2 ct. 52 KIIK. 3 ornsiny Ha Take mopyImieHHs paBa Ha 3axucT ocoou Bepxosuuit Cyn Ykpainu
B noctanoBi Big 01.03.2018 poxy aiiiimoB BUCHOBKY, L0 A0Ka3 OyB OTpHUMaHWI BHACIIAOK MOPYLIEHHA MpaB i
cBO0OJT HEMIOBHOIIITHLOTO, & TOMY BHKOPHUCTaHHs (DaKTUYHUX JaHWX, OTPUMAHUX IiJ Yac Takoi ciimauoi Aii, cyn
OOIPYHTOBaHO BU3HAB HEJOIIyCTUMUM [8§].

3 omsily Ha MPAKTHKY, OHUM 13 HaWOLIbII MONIMPEHUX BUIIAJIKIB TIOPYIICHHS TpaBa Ha 3aXUCT € He-
BiJIKPUTTS CTOPOHOIO OOBHHYBauCHHS MaTepialliB KPIMiHAILHOTO MPOBAIXKEHHs CTOPOHI 3axucty. HamanHs cto-
POHOIO OOBHHYBadCHHS B CyIi Marepialis, J0 SKHX He Oyllo HaJaHO JOCTYIl CTOPOHI 3aXWCTYy, 1 JOJIYYCHHS iX
SIK JOKa3iB Ha CTAllisfX CYAOBOTO PO3NILAY MOPYIIYE MPaBo OOBUHYBAYCHOTO HA 3aXHCT, OCKUIBKU 3MYIIye HOro
3axXUINaTHCS BiJI TaK 3BaHUX HOBUX JOKa3iB 0e3 HalaHHS JOCTaTHIX MOXJIMBOCTEH 1 4acy sl iX CIpOCTYBaHHS.
To6TO dakT 03HAHOMIIEHHS 3 MarepiajlaMi KpUMiHAJIBHOTO MPOBAIXKEHHA MICHIA 3aKiHUEHHs PO3CIidyBaHHs HE
€ JIOCTaTHIM JUI OOCTOOBAHHS CTOPOHOO 3aXHCTY CBOET TO3HIIIT Y KPUMIHATLHOMY MPOIECyaTbHOMY 3MaraHHi.
Komnu ctopoHi 06BHHYBadeHHS BiIOMI BC1 I0Ka3H, a CTOPOHA 3aXUCTY HE BOJIOJII€ 1H(OpMAIIi€l0 PO HUX JI0 3aBep-
IICHHS PO3CJIiTyBaHHs, MOPYIIYEThCS OallaHC IHTEpEeCiB y KpUMiHATBHOMY TIporieci. BojgHodac y mocTaHoBi Bij
12.10.2017 poxy Bepxosuuii Cyn Ykpainu 3a3HauuB, mo 4. 12 ct. 290 KIIK ¢daktuuno nependayae KpuMiHaIb-
HY TIPOIECYalbHY CAHKIIIO MO0 CTOPIH KPUMIHAIBHOTO TIPOBA/KCHHS, KA PEai3yeThCs B pa3i HEBUKOHAHHS
CTOpoHamMu 000B’sI3Ky MO0 BiIKPHUTTS MarepianiB. BoHa noisrae B ToMy, o B MailOyTHBOMY Cy/I HE Ma€ MpaBa
JIOITYCTUTH BiJIOMOCTI SIK JIOKa3u B HEBIAKpUTHX MaTepianax [9]. Tomy HEBiIKpUTTS MaTepialiB CTOPOHI 3aXUCTY B
nopsnky ct. 290 KIIK e nopymieHHsM paBa Ha 3aXUCT Ta OKPEMOIO ITiICTaBOIO ISl BU3HAHHS (DaKTHYHHUX JaHUX
HEIOITy CTHMUMH.

OCHOBHHMM MPHHIIMIIOM KPUMIiHAIBHOTO MPOLECY € 3acaja MPe3yMIILii HEBHHYBATOCTI Ta 3a0€3MeUCHHS
JIOBEJICHOCTI BUHU 0COOH, SIKY IiJIO3PIOI0Th a00 OOBHHYBauylOTh Y BUMHECHHS TOTO YH IHIIIOTO KPUMIHAIBHOTO
MPaBOMOPYIICHHsI, IO CIOPsSMOBaHa Ha 3a0e3IeUeHHs CIPaBeIMBOTO CYAOBOTO 3axXKCTy. B HarioHampHOMY 3a-
KOHOJIABCTBI MPE3yMITIIiI0 HEBHHYBATOCTI SIK OJIMH 3 OCHOBOIIOJIOKHUX KOHCTUTYIIHUX MPUHIIUIIIB BiT0OpakeHO
B4Y. 1l ct. 62 KV, u. 1 ct. 17 KIIK, BiAMOBiAHO 10 SIKUX 0C00a BBAXKAETHCA HEBUHHOIO Y BAMHEHHI KPUMiHATBHOTO
MIPaBOTIOPYIIICHHSI, TOKH ii BUHY He OyIe HOBEICHO y MOPSAKY, ependadeHoMmy nuM Komekcom, i BCTaHOBIEHO
OOBHHYBaJILHUM BHPOKOM CYIY, IO HAOYB 3aKOHHOCTI.

Ha npakTuii yacTo BUHHKAIOTH BUITQIKH, KOJIH IIi/T Yac 3BEPHEHHS 3 KJIOMOTAaHHAMH [IPO THMYACOBHH J10-
CTYII JI0 pedei i JOKYMEHTIB, IIPO MPOBEICHHS OOIYKY, HAKIIAJICHHS apellTy CIiadi abo MPOKypopH BKa3ylOTh HE
PO Te, M0 0c00a IMiI03PIOETHCS Y BYNHEHHI 3JI0YHHY, 110 BiJIIOBIAI0 O NIPE3yMITIIii HEBUHYBATOCTI, a HABIIAKH,
B nopymiensst ct. 17 KIIK, cr. 62 KY 3a3HauaroTh: «BUMHUB 3JI0YUH...», BUHA MIATBEPKYETHCA. ..», CBOIMU
3IIOYMHHAMHU JTISIMU. . .». 3aJJOBOJILHSIOYH I1i KIIOTIOTaHHS CJIITYOTO YU MPOKYPOPa, CIIAUUH cyans Oepe 32 OCHOBY
Ty iH(OpMmaIifo, 0 HAJAE CIITUUH, a OTXKE, TOTOMKYETHCS 3 HEt0. TakuM YUHOM, CII4i Cy/[Jli Y BKa3aHUX BU-
MaJIkaX «aBTOMATHIHOY» MOPYIIYIOTH IPE3yMIIIiI0 HEBHHYBATOCTI, IO € IiCTABOIO ISl BU3HAHHS JT0Ka3iB HEMIO0-
Ty CTUMUMU.

Bomnouac 3acanma MOBH, SIKOIO 3IiHCHIOETHCS KPUMiHABHE IPOBAKECHHS, € MIATPYHTAM JUIS TOTPUMAHHS
1HIIKX 3aca]l KPUMIHAJIbHOTO MPOBAPKEHHS, OCKIJIbKY 3a0e3reuye piBHICTh IPOMaJISH Iepell 3aKOHOM 1 CYIOM,
MPaBO Ha 3aXUCT, HAICKHY peali3allito cyd’ eKTaMu KpUMIHAILHOTO TIPOBAKECHHS CBOIX MPaB i BAKOHAHHS HUMHU
MpolecyatbHUX 000B’sI3KiB. MOXKIHUBICTh OOBHHYBAuU€HOT'O B CY/Ii CIUIKYBAaTUCS P1AHOIO0 MOBOIO, OTPUMYBATH KO-
Iii CyZI0BUX PIlICHb Y MEPeKIIai Ha piJJHy MOBY a00 iHIITY MOBY, SIKOIO BiH BOJIOJII€, @ TAKOXK KOPUCTYBATHCS ITOCITY-
raMu repekianadya € OMHUMHU 13 CKIAIHUKIB peai3alii mpaB JIOIUHNA Ha 3aXUCT Ta PO3IVISLI CIIPABU HE3aJICIKHUM
1 HeynepeHKEHUM Cy/IOM, TApaHTOBAaHUX KPUMIHAJIBHAM IIpOIleCcyalbHUM 3aKOHOM. Taky mo3mumito BUCIOBUB Bep-
xoBHUH Cyn Yipainu y noctanosi Big 22.05.2018 p., 3a3Ha4MBIIN, 110 MOXIJIUBICTE OOBUHYBaYEHOT'O OJEPKYBaTH
JIOTIOMOTY TIepeKIiazavya B CyJJOBOMY 3acCiJIaHHI € OTHUM 13 IPHHIIUIIB 3a0€3IIeUeHHs MpaBa Ha CIIPaBEUTUBUN CY/I,
BHU3Ha4YeHUX y cT. 6 Konenuii. Bepxosuuii Cyn YkpaiHu KOHCTaTyBaB, 110 CYJOBI pillleHHS y crpaBi Oyno nmocra-
HOBIIeHO 0e3 goTpuMaHHst BUMOT cT. 370 KIIK, ockibkH Mij] 9ac po3misily CIIpaBy CyIM MEPIIoi Ta anesiiHol
IHCTaHIIIH, HE 3aTyYUBIIH MEPEKIagada, MOPYIIIN IPaBo 0COOU Ha 3aXUCT Ta Ha CIPABEUTUBHUIA PO3IIIS CIIPABU
HE3aJIS)KHUM 1 HEYTIEPEPKEHUM CYIIOM, 1110 B po3yMiHHi cT. 412 KIIK € 3Ha4HUM MOpYIIEHHSAM BUMOT KPUMiHAIb-
HOTO TpOLIeCyalbHOTO 3aKOHY Ta BiamoBigHo 10 1. 1 4. 1 ct. 438 KIIK — mizcTaBoro AJsi cKacyBaHHS CyJOBOTO
PIlICHHS CyJI0M KacamiiHo1 iHcTaHIii [10].

BucnoBkn. OTxe, 10Ka3u, OTpUMaHi 3 MOPYIICHHSIM BUMOT 3aKOHY, 30KpeMa 3acallaMi KPUMiHATBHOTO
MIPOBA KEHHS, IOTPIOHO BU3HABATH SK HEIOIYCTHMI, TOOTO TaKi, O HE MAIOTh OPUANIHOT CHIIH 11X HE MOXKHA
Oparu OCHOBY IiJJO3PH UM OOBHHYBA4YCHHs y BYNHCHHI KPUMIHAIBHOTO TIPABOIIOPYIICHHS.

o6 Ha mpakTHIli HE BUHUKAIO MPOOJIeM i3 BU3HAHHAM JIOKa3iB JIOMYCTUMHMH, ITOTPIOHO YITKO BpeETy-
JIFOBATH Y CTATTAX IOJIOKEHHS PO JOMYCTHUMICTh JOKA3iB B YCIX BUITIKaX, KOJU CyJ MOXKE BU3HATH JJOKa3 HEO-
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PoratnHcbka H., Jliceubka J1.
BusHaHHS AoKasiB HeAONYyCTUMMMW BHACIAOK NOPYLUEHHS 3acaj KPUMiHanbHOro NpoBaaXeHHS

MyCTHMHUM. 3aCIIyTOBY€ HA yBary NUTAaHH IO0 3aKOHOIABUOTO 3aKPIIUICHHS KPUTEPilo HEOMYCTHMOCTI TOKA3iB,
OJTHUM 3 AKHX € «HEJOTPUMaHHs 3acaj] KpUMiHAIBHOTO MPOBaKeHH». Tomy mpononyemo 4. 1 ct. 86 KIIK Bu-
3HAYUTHU y Takii pemaxiii: «/loka3 BU3HAETHCS DOMYCTUMHM, SKIIO BiH OTPUMAaHHIA: 3 HAJIICKHOTO JpKeperna; Ha-
JIEKHUM Cy0’€KTOM; Y TIOPSIIKY, BCTaHOBIEHOMY ITMM Konekcom; BiAmoBiAae 3araqpHUM 3acaiaM KpUMiHAIBHOTO
IIPOBAIKEHHSD».

10.

CrnHcoKk BHKOPHCTAaHNUX JKepe

IIpo BHECEHHS 3MiH 10 ACSKUX 3aKOHOAABYMX AKTiB IOJO 3a0e3MeUCHHS JOTPUMAHH NIPAaB YUYACHUKIB KpPH-
MIHaJIFHOTO IIPOBA/KEHHS Ta IHIINX 0Ci0 MpaB OXOPOHHUMHE OpTraHaMH i 9ac 3AIHCHEHHS TOCYA0BOTO PO3-
cimimyBaHHs : 3akoH Ykpainu Bijg 16 muctom. 2017 p. Ne 2213-VIIL. URL: http://zakon2.rada.gov.ua/laws/
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Ilopsimok myGAikauii maTepiaaiB
y dbaxoBoMy 30ipHHKY HAaYyKOBHX IIpalb
«AKTyaABbHi IpOoOA€MH NIPaBO3HABCTBA».

1) IlpuiimaroTbcsa pobOTH, HAIKCAHI YKPAaiHCHKOI0, POCiHiCbKOI0 a60 aHrAiHCBKOXO
MOBAaMH, 00CSroM 10 12 apKyIlliB BKAIOYHO.

2) Pykonuc cTaTTi HOBUHEH MaTH TaKi €A€MEHTH:

-Y/[K;

—xoa ORCID;

—Ha3Ba CEeKIIii;

—IIpi3BHIIlE Ta iHilliaAM aBTOpa, HAYKOBUM CTYIIiHb, II0CAAa;

—Ha3Ba CTaTTi YKpaiHChKOIO MOBOIO;

—ad”oTalii yKpaiHCBKOIO 1 pocifickkolo MoBaMu (MiHiMyMm 700 3HakiB 3 mOpobiramu),
PO3IINpeHa aHOTAallisd aHTAIMCBKOI0 MOBOIO (MiHiMyM 1800 3HakiB 3 mmpobiaammu), SKi IOBUHHI
MIiCTUTH KOPOTKUH BUKAQ aKTyaABHOCTi, METYy Ta PE3YABTATH NOCAIIZKEHHS;

— KAIOYOBi CAOBa (HE MEHIIe S [MO3UILit);

—OCHOBHHH TEKCT CTaTTi;

— CITHCOK BUKOPHCTAHUX [I3KEPEA;

— CIIMCOK BUKOPHCTAHUX [3KepeA aHTAificbkoro MoBoro (References).

3) OkpiM pyKOIIHUCY CTATTi 10 peaaKlIlii mogaeTecs pedepaT (po3lrnpeHa aHOTALlis)
aHTAIMCHEKOIO0 MOBOIO (pedpepaT Mae 000B’I3KOBO MiCTUTH: HAa3BYy CTATTi, IpPi3BHIIlE Ta iHiliaan
aBTOpa, Iocaay, Miciie poboTH, KOPOoTKUi 3mict craTti. MiniMaarHU 006car pedepaty — 300
CAiB).

4) CraTTd IOBUHHI MICTUTH TaKi eA€MEeHTHU:

—OOCTAHOBKY OPOGAEMHU y 3araAbHOMY BUTASAI Ta i1 3B’I30K i3 Ba*XKAMBHUMH HAaYKOBHUMH YU
OPaKTUYHUMHU 3aBIaHHIMU,

—aHaAi3 OCTaHHIX AOCAI/DKeHE i mybaikariii, B SKHUX 3a109aTKOBAaHO BUPIIIEeHHS I11i€l mpobaeMu
1 Ha gKi CIIHPAETHCA aBTOP, BUAIACHHS HEBUPINIEHUX paHillle YaCTUH 3araabHOI IIPOGAEMH, KOTPUM
IPUCBAYYETHCH CTATTH;

—METy CTaTTi;

— BHKAQJI OCHOBHOTO MATEPiaAy JOCAIKEHHS 3 IIOBHHUM OOI'PYHTYBAHHAM OTPUMAHUX HAYKO-
BUX PE3yABTATIB;

— BUCHOBKU JIOCAIZKEHHS 1 HEPCIIEKTHUBHU MOAAABIIINX PO3BIiZIOK V JAHOMY HaIIPSMIi.

3a3HnaueHi etemeHmu eudiisIIOMbCSL 8 PYKONUCI HanieXdKUpHuUM wpugpmom.

5) Crarta mae 6yTu HabpaHa B TEKCTOBOMY penakTopi Microsoft Word. Ioas 3 ycix cTopiu

— 20 mMm. HIpudrt - Times New Roman 14 3 inTepBasom 1,5.

[MocuaaHHa Ha BUKOPHUCTAHI [Kepeaa 3MiHCHIOEThCS 6e3IIocepeIHbO0 B TEKCTI. Y
KBapaTHHX OYy>KKaX 3a3HAYaEThCS [IOPSAKOBHUH HOMeP BUKOPHCTAHOTIO [ZKePeaa, a depes3
KOMY — KOHKpeTHa CTOpiHKa (npuraazn — [1, ¢, 15]).

6) o penaxkiiii Ha eAeKTpoHHY anpecy zbirnykapp@wunu.edu.ua 1mogamThC:

—EAEKTPOHHUM BapiaHT CTaTTi;

— po3LINpeHa aHOoTAallis aHTAIHCEKOI0 MOBOIO (pedepart);

—3aBipeHa pereH3ia nokTopa abo KaHAUAATA HAYK BiAIIoBigHOTO Tpodisto (Kpim
BUIIAQIKIB, KOAW aBTOP CaM Ma€ HayKOBUH CTYIIiHb);

—IOBiZIKA TIPO aBTOpa Ha OKpeMi#i CTopiHL (rpi3BHIle, iM’d, 1TO-6aTHKOBI IIOBHICTIO,
opranizailis, rocaaa, aapeca, HayKOBUH CTYIIiHb, BU€He 3BaHHdA, KOHTAKTHi TeAepOHH, ITOIIITOBA
azipeca oAl HallpaBA€HHS aBTOPCHKOIO IIPUMipHHUKA XKYPHaAY, EACKTPOHHA aIpeca);

—BiICKaHOBaHAa KBUTAaHIILidA (iHpopMalid Ipo onaaTy Ha caiiTi BUagaHH4).

7) Penmaxiiiss o4iKye, 1110 HaJaHi MaTepiaal paHillle He TTyOAIKYBaAUCS i He TIEpPeIaBaAUCS JIAS
nybaikartii 10 iHIITUX BUAAHD.

Cmammi, siki He eionoeidaromes HaeedeHUM eUMO2aM, HEe NPUUMAIOMBLCSL 00 PO32Nsi-
dy. Pyionucu npoxodsime peueH3yeaHHst ma nepeesipky Ha HAsI8BHiCMb niaziamy, 3a pe3yroma-
mamu s1K020 pedakuyiliHa Konezist npuilimae piuweHHst npo nybnikauiro cmameii a6o Heobxio-
Hocmi ix doonpayuroeaHHst aemopamu.
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