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1. TEOPIA TA ICTOPIA JEPKABU I ITPABA.
ICTOPIA ITOJIITNYHUX I ITIPABOBIX BYEHD.
OI/TIOCODIA ITPABA
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Banenmuna Kpasuyk,
K.10.H., 0oyenm, doyenm Kagpedpu meopii npasa
ma KOHCMUmyyionaniamy 3axioHoykpaincokozo

HAYIOHANbHO2O YHIgepcumemy
ORCID: https://orcid.org/0000-0002-9211-7198

JTOBPOUYECHICTH CYJII IK JEOHTOJIOTTYHA
HOPMA MOI'O/ii HOBEJATHKH

Cmammst npucesiuena 00CHONCEHHIO 00OPOUECHOCMI IK 0COHMON02IYHOI HOPMU NOGEOIHKU CYO0i8, 0OIPYHMO-
6AHO OOKOHEUHICMb Yi€i suMocu 00 cy00i6, NPOAHANIZ308AHO 3MICMOBI XapPAKMEPUCMUKU 000POYeCHOI NOBEOIHKU md
NOKA3HUKU (IHOUKamopu) HedoopouecHoi nosedinku cyoois. Cy0di 30008 13aHi 0eMOHCmMPY8amu i nPonazy8amu Uco-
Ki cmaHnoapmu no8eoiHKU, MOodC 00OPOYECHICMb YOOI MOJICHA PO32/IL0AMU SIK PE3YIbMAam HeYXUIbH020 QOMPUMAHHS
eMUYHUX CMAHOAPMIE I NPUHYUNIE V) NOBEOIHYL KOJCHO20 YOO, a 8i0mak 00OpoUecHicmb € 0eOHMOJI02IYHOI0 HOPMOKO
noeediHKuU i € 0008 SI3K0B0I0 8UMO2010 00 NPogecitinoi (siK i nosanpogeciiinoi) disibnocmi cydoi. [lobpouechicms cyo-
0i8 cnpusie popmyeanHio 008ipu i nosazu 00 cy0osoi enadu 3azaiom. Tooc cydoi maroms doKaadamu ycix 3ycuib, woo ix
nosedinka 6yna 6e3002aHHO0 | 6E3CYMHIBHO GU2NA0ANA MAKOKO 3 NO3UYLL CMOPOHHLO2O cnocmepieayd. 3Micmosi noKa3-
HUKU (IHOUKamopu) 000pouecHocmi/nedobpouechocmi cy00ie MAloms YIiMKO GUSHAYAMUCS, A MEeXAHIZM NePeipKU Ha
dobpouecnicmb cyo0i (kanouoama Ha nocady cyooi) Mae Oymu RPo30pUM ma 3pO3YMIIUM, Y020 We He 80aN0Cs NOGHOK
Mipoto docsiemu po3podbuuxam mux Inouxamopis, siki gukopucmosyromocs I'PI.

Knrwouoei cnosa: cyoos, cyoosa pepopma, emuuni cmanoapmu nogedinku cy0oi, 006pouecHicms cy0oi, 0eou-
MONO2IYHA HOPMA NOBEOIHKU, IHOUKAMOPU HEO0OPOYECHOCM.

Kravchuk V.

A judge’s integrity as a deontological norm of his/her behavior

The article is devoted to the study of integrity as a deontological norm of the behavior of judges, the obligation
of this requirement for judges is substantiated, the meaningful characteristics of virtuous behavior and indicators of
dishonest behavior of judges are analyzed. Integrity is revealed in a combination of two aspects - external (visible,
and therefore can be monitored by the public and controlling bodies, as it is manifested in the lifestyle, behavior and
actions of a person) and internal, which involves the moral and mental wholeness, honesty of a person, which determine
her behavior, her decisions and actions. Judges are obliged to demonstrate and promote high standards of behavior,

© BaneHTtuHa Kpasuyk, 2023
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Teopisa Ta icTopia Aepxasu i npasa. IcTopisg NOMITUYHMX | MPABOBUX BYEHbD.
dinocodia npasa.

so the integrity of a judge can be considered as the result of strict adherence to ethical standards and principles in the
behavior of each judge, and therefore integrity is a deontological norm of behavior and is a mandatory requirement for
professional (as well as non-professional) activity judges The integrity of judges contributes to the formation of trust
and respect for the judiciary in general, especially given the fact that nowadays the demand for justice is a priority.
Therefore, judges must make every effort to ensure that their behavior is impeccable and undoubtedly appears so from
the position of an outside observer. Content indicators (indicators) of integrity/dishonesty of judges should be clearly
defined, and the mechanism for checking the integrity of a judge (candidate for the post of judge) should be transparent
and clear. The developers of the Indicators used by the Public Integrity Council have so far failed to achieve this
completely.

Keywords: judge, judicial reform, ethical standards of a judge’s behavior, integrity of a judge, deontological
norm of behavior, indicators of dishonesty.

IocTanoBka npodaeMu. BaxinBoro mpo0ieMoro, BiI3HAYCHOK Y YHHHIA aHTUKOPYIIHHIN cTparerii
VYkpainu Ta, BOAHOYAC, 3aKPIIUICHUM Y Hill IPHHIIUIIOM aHTUKOPYMIIHOI MOMITUKU € «yTBEPIAKCHHS KYJIBTYPH
JIOOpOYECHOCTI Ta MOBark 10 BEpXOBEHCTBA MpaBay. OTKe, aKTyalbHUM € 1 MUTaHHSI JOOPOYECHOCTI CY0 €KTIB,
KOTpi Ha/IiJICH] TOBHOBKEHHSIMH 3 peallizallii IepKaBHOI BN, aJKe SKICTh 3IHCHEHHS BIQIHUX TTIOBHOBAKEHD,
W 30KpeMa NpaBOCY/s, BU3HAYAETHCSA 1 TAPAHTYETHCS MO3UTHBHUMH SKOCTSIMHU OCI0, siKi 1X BiX iIMEHI Jepika-
BH 3iMCHIOIOTE. Y 3aJeKHOCTI Bix cBO€i MoTuBaNii Ta kBamiikariii, sk koHcTaTye E. My3uuyk, criBpoOiTHHKH
TUX YH IHIIHUX JEPKABHUX OPraHiB ab0 MOXYTh 3HAYHO MIJABHIIUTH PiBEHb €()EKTUBHOCTI X (YHKIIOHYBaHHS,
a00, HaBMaKH, MOXKYTh 3aIIIMyBATH PEMYTaIlil0 IUX JACPKABHUX OPTaHiB, 10 aBTOMAaTUYHO 3MEHIIUTH PiBEHB 1X
egpexruBHOCTI [1, ¢. 135]. Yci gncnenni cynosi pedopMu B YKpaiHi po3MOYMHAINCS 3 YTBEPIDKEHHS 111, 0 s
CTAHOBJICHHS J1€BOi CyZOBOI CHCTEMH JIOKOHEUHO IOTPiOHI He TLNBbKM mpodeciiini, ane it modpodecHi cyani.Tox
s mpodieMaruka, 6e3rmepedHo, Ha Jaci.

AHaJIi3 0CTaHHIX J0CTiIKeHb i mydaikaniii. locnimkeHHIO MHTaHb JOOPOYECHOCTI 3arajioM cy0’€KTiB
BJIaJJHUX MOBHOBaXKEHb MPUAUTLTH cBoto yBary lO. bursk, JI. bina-Tiynoga, B. ['aynsko, O. Tomkina, K. Yeuen-
KO Ta iHIIi, a JoOpouecHOCTI KOHKpeTHO cyuiB - B. biryn, 1. binoyce, C. I'mymenko, O. ['pumyk, M. CaBuuH Ta
1HIII.

MeTtor nyodaikaumii € JOCTiKEHHS 3MICTy JOOPOYECHOCTI Cy/i, OOTPYHTYBaHHS ii SIK JEOHTOIOTTYHOL
HOPMH TOBEIIHKH, a BIITaK JOKOHEUHICTh Ii€i BUMOTH JI0 CY/UIIB, & TAKOK aHAJi3 3MICTOBUX XapaKTEPUCTHK JIO-
OpoYecHOi TOBEAIHKY Ta TIOKa3HUKIB (IHAMKATOPIB) HEAOOPOUECHOT TIOBEAIHKH CY/IiB.

Buknax ocHOBHOro marepiaay aociaimkeHHs. JJoOpOYECHICTh B IMIHPOKOMY PO3YMIHHI TIIyMauyUTHCS
SIK BUMOTa /10 MOPAJIBHOCTI ! TOTPUMaHHS €THYHUX HOPM, BiAIOBIAHICTH 0COON MOPATBHO-CTUIHUM SKOCTSIM.
1O. butsx y 3MicTi IpHHIUITY JOOPOYECHOCTI, SIKOTO MAIOTh JOTPHUMYBATHCS IEPKaBHI CITyKOOBIIi, HATOJIONIYE Ha
4ecHOMY i TOOPOCOBICHOMY iX CTaBJIEHHI 10 CBOiX 000B’sI3KiB, 1110 MOJIATAE, 30KPEMA, y 3aCY/DKEHHI 1 HE IOy CKaH-
HI Y BJIACHIH JTisSUTBHOCTI 3JTOBKUBAHHS BJIAJI00 YH CIIY>KOOBHM CTaHOBHIIEM, O€3BIAMOBIAATLHOCTI, KOPYMIIHHUX
nistHb. K. Yedenko, KpiM TOTO, aKIEHTY€, II0 MOpaJIbHI MPUHIMIHN MAlOTh JOTPUMYBATHCS HE JIMIIE IIiJ dac
BUKOHAHHS JCP)KaBHUM CIYKOOBIIEM HOTO Oe3rmocepenHixX MmocagoBUX OOOB’S3KIB, a W CTATH MOBCAKICHHUMHU
(mo3a Mexxamu ciry)00BOi AISTLHOCTI) 3acaiaMu XUTTA [2, c. 145].

JloGpouecHicTb, sik Bkadye B. BiryH, — «00’ekTHBOBaHa 0coOMCTICHA YecHOTa» [3, ¢.45]. loGpouecHICTh
€, Ha HaIll TONIsAA, OaXXKaHHSIM JIOAWHY 3 MO3MLINH CYMIIIHHS, MOpai Ta 3J0POBOTO IIy3Ay YMHHUTH MIPABUIBHO,
JOTPUMYBATUCS MOPANbHUX IIHHOCTEH. ByTn moOpodecHuM o3Hadae, Hacammepen, OyTH JTIONTHUM, TOPSIHIM,
cnpaBeanuBuM. Sk 3a3Hauvae K. YedeHko, «0e3 HAsIBHOCTI JOOPUX MOMHUCITIB, YECHUX HAMIPiB, NTUOOKUX MEPEKO-
HaHb BaYXJIMBOCTI TOTPUMaHHS 3aKOHOAABCTBA T4 BUCOKUX MOPaIbHO-ETHYHHX IPUHIHUIIIB SIK Y MOBCAKICHHOMY
XKHTTI TaK 1 y mpodeciiHiit cepi He MOXYTh OyTH HaJCe)KHIM YMHOM Peati3oBaHi Hi BUCOKi IpodeciiiHi OCBITHI
HABUYKH Hi HaiimockoHamimi Gaxosi BMiHH» [2, ¢. 150].

JloO6podecHICTb pO3KpUBAETHCSA, SIK MU 3a3HAYANIN Y ONEpeIHIH myOmiKariii, y moe JHaHHi IBOX aCIIEKTiB —
30BHIIIHBOTO (BUAMMOTIO, & OTKE TAKOTO, [0 MOXKE OYTH IIPOMOHITOPEHUH TPOMAICHKICTIO 1 KOHTPOIIOIOYAMHE Op-
TaHAMH, OCKITBbKY BUSABIIETHCS Y CTHIIL, CIIOCO01 KUTTS, HOBEAIHIII i BAMHKAX 0COON) 1 BHYTPINIHBOTO, KOTPHUH ITe-
penbayae MOpalibHY 1 MEHTAIBHY IITICHICTh, JOOPOIOPSIIHICTh 0COOH, SIKI 1 BU3HAYAOTH 11 MOBEIIHKY, i1 pilllcHHS
1 BunHKH [4]. Sk Bkazye C. [ynieHko, J00pOUYECHICTIO € TO MOPabHO-eTHYHHIA (PyHIaMEHT, 110 BU3HAYAE CIOCiO
1 MEXXy MOBEIIHKHA 0COOH, KOTPa «IPYHTYEThCS Ha MPHHIIMIIAX JOOPOBIIHOCHH 13 TPOMASIHAMH, CYCIUILCTBOM Ta
JIep>KaBOIO, YECHOCTI y CIIOCO01 XKUTTS, BUKOHAHHI MPOoQeciiHIX 000B’SI3KIB Ta PO3MOPSAIKEHHI MaTepialbHUMU
pecypcamm» [5, c. 78]. Came 1e BU3Ha4YEHHS HEOTHOPa30Bo Oyino mpouutoBane y pimeHHsx KAC BC y cipaBax
mozo pimens BKKC Ykpainu npo BU3HaHHS CYIIiB TAKHMHU, 110 HE BiNOBIIAIOTh 3aiMaHUM mocagam (y crpaBax
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Ne 800/219/17 Bin 22.03.2018, Ne 9901/738/18 Bix 11.03.2019, Ne 9901/916/18 Bix 13.02.2019, Ne 9901/60/21 Bixn
30.08.2021), ctocoBHo pimens BPII npo 3BinbHeHHs cyaai (crpaBa Ne 9901/349/20 Bix 12.05.2021) ta iHmImMX.
JetanpHimmii anamni3 npaktuku BC y momiOHUX cipaBax Moo J0OPOYECHOCTI CyAIiB B paMKax AisuibHOCTI 'O
«Dynpanis DEJUREy 3nificauna X. Byptauk y BepecHi 2021 poky [6].

SIK1110 TOBOPHUMO TIPO MPEACTABHUKIB CYIOBOI BIaJIH, TO TOOPOUECHICTh 000B’I3KOBO Tependavae J0TpH-
MaHHSI MOPAJIbHO-CTUYHUX HOPM 1 37]aTHICTh YXBAIIOBAaTH YMOTHUBOBAHI ¥ CIIpaBeITUBI 3a 3MiCTOM DIllICHHSI, HE
3Ba)KalOUW Ha €BEHTYAJIbHUH TUCK 330BHI. M. CaBYMH y IIbOMY KOHTEKCTI BKa3ye, 10 JOOPOUYECCHICTh € MOpPalb-
HOIO IUTICHICTIO 0CO0U, KOTpa MOJIArae y «3IaTHOCTI PO3BAYKIMBO 1 PO3CYIUIMBO 3’ACOBYBaTH BCi ICTOTHI 00CTa-
BUHH CIIPABH, HAJIC)KHIM YMHOM TIOE€THYBaTH (DaKTHIHMHN i FOPUIUYHUN CKIIal, JaBaTH HAJICKHY apryMEHTAII0
pillieHs, fKi MatOTh OyTH 3aCHOBaH1 Ha MTOBAa31 0 TIHOCTI Ta paB JonuHm» [7, ¢. 14]. O. I'puiyk, y3araibHIOI0YH
TeOpeTHYHO-(D1I0COPCHKI iHTepIpeTallii JOOPOYECHOCTI BiJl aHTHYHOCTI IO CHOTOJICHHS, MOB’SA3YE 11 3 «MOpalib-
HUMH pUCaMH CYIJII Ta CTaHJapTaMHU €TUYHOI MOBEAIHKH cynaiBy [8, c. 11-12].

JloGpouecHicTh cymi €, 6e3MepeyHo, J€OHTOIOTIYHOI HOPMOKO TIOBEAiHKH. HopMa rmoBeniHky — e cTaH-
JapT ab0 cepeHbOCTATHCTIHYHUN TIOKA3HUK, Y CIIBCTABICHHI 3 SKUM MOXKHA BU3HAYATH CTYIIIHB 11 TOCKOHAIOCTI
9y IPUAHATHOCTI. JleoHTONIOTiYHA HOpMa TTOBEJIIHKH, BiATIOBIHO, € HAJIGXKHOIO ITOBENIHKOI0 Y cepi mpodeciitHoi
JSUTBHOCTI 3 MONNIALY He TUTBKHU Mpasa, ajie i MopaJli.

Koxna HOpMa Mae cBOi IOKa3sHWKH Ta XapaKTEPUCTHKH, y TOPIBHSIHHI 3 SKUMH MOXKHA BHSIBUTH Bij-
XWIEHHs BiJ Hel (IeBiaHTHY MOBEIIHKY). 3a3BHuail, 3 METOI0 BCTAHOBJICHHS TaKUX IMOKa3HUKIB 1 XapaKTePUCTUK
JICOHTOJIOTIYHOI HOPMH MOBEIHKH yXBAITIOIOThCS €THYHI (IUCIUILTIHAPHI) KOJIEKCH, CTAaTyTH M NpaBmia. Tak,
22 mortoro 2013 poky XI ueproBuii 3’131 cynaiB Ykpainu, opieHTyI0uHCh Ha baHranopcbki NIpUHLIKITY MOBEAIHKH
cynnuiB, yxsanue Komeke cymIiBChbkoi eTUKH [9], KM CTaB TOJIOBHUM 1HCTPYMEHTOM 3MIITHEHHS TOOPOYECHOCTI
CYIUTiB, XOY CaM TePMiH «IOOPOYECHICTEY Y HbOMY JKOIHOTO pa3y He BIKHUTO.

MaOyTh, HalJieTalbHIIIe cepel IHIIMX eTUYHUX YU JTUCIHILTIHAPHUX aKTiB 3MICT TOHATTS «I00povec-
HICTB» y HOPMATUBHOMY IUIaHi BU3Ha4ae Komekc eTHYHOi MOBEMiHKY MpaliBHUKIB HalioHampHOTO areHTCTBa 3
nuTaHp 3amobiranas kopymniii [10]. Tak, y HbOMy BH3HAU€HO TaKi CKIIAJHUKH, TIOKa3HUKH JJOOPOUYECHOCTI, SIK:
«1) yecHiCTh, MOPAJIBHICTh Ta JOOPONOPSIAHICTD; 2) HENPUITYCTUMICTh BUKOPUCTAHHS IeP’KaBHOTO MaifHa B 0CO-
oucTuX 1IsX; 3) paioHaabHe 1 0alIMBe BUKOPUCTAHHS JIePKABHOIT BIIACHOCTI, MOCTIMHE IMiIBUIIICHHS e(EeKTHUB-
HOCTI 11 BUKOPUCTaHHS; 4) HEMIPUITYCTUMICTh BUKOPUCTAHHS CIIy>kOOBOTO CTAaHOBHILA B 0COOUCTHX (IIPUBATHHUX )
1HTepecax 4M B HETIPABOMIPHUX OCOOMCTHX IHTepecax iHIIMX 0Ci0, Y TOMY YHCITi BUKOPUCTAHHS CBOTO CTaTycy Ta
iH(popmalii npo Micue poOOTH 3 METOIO OJEpKAHHA HENPaBOMIPHOi BUTOIM AJis cebe UM iHIHUX 0cib; 5) Hexomy-
IICHHSI BAHUKHEHHS PEaIbHOTO, MIOTCHIIIHHOTO KOH(IIIKTY 1HTEpEeCiB, TIOBIJOMJICHHS O0€3110CEPEIHBOTO KEPiBHUKA
PO HassBHICTH KOHQUIIKTY iHTEpeciB; 6) HEPO3TOJOLIEHHS Ta HEBUKOPUCTaHHA iH(opMalii, 1o cTaja BioMa y
3B 3Ky 3 BUKOHAHHSIM CBOiX CITy>KOOBHX ITOBHOBa)XECHb Ta MPOQPECIHHUX 000B’A3KIB, Y TOMY YHCJII MiCIs TPUTTH-
HEHHsI CBO€T TisSNIBHOCTI (KpiM BHUIAJIKiB, YCTAHOBJICHUX 3aKOHOM); 7) HENOMYIIEHHS HaJaHHs OyJb-IKHX IepeBar
1 BUSIBJICHHS MPUXWIBHOCTI JIO OKpeMUX (PI3UYHUX Ta FOPUAMYHUX OCIO, TPOMAJICHKUX 1 PENITiHHUX OpraHiza-
uiii» [10].

OTXe, SIKIIO 3 XapaKTEPUCTHKOIO JICOHTOJIOTIYHOT HOPMU TOBEIIHKA CYy/IiB KomeKke CymmiBChKOi €THKH
3arajioM CIIPaBHBCS, BU3HAYHMBIIH BICOKI MOPabHO-ETHYHI CTAHAAPTH J0 MMOBEAIHKY CY/IIIB SIK ITiJ] 9ac 3IiHCHEH-
HS TIPABOCY/ISA, TaK 1 B IMO3aCyIOBii MOBEMIHIN, TO JJIs BU3HAYCHHS HOPMH TOBEIIHKH CJIiJ OyJI0 BCTAHOBUTH 1
3MiCTOBI MOKa3HUKH. [lepiry cripoOy CTBOPUTH IHCTPYMEHTApil, SIKUi TOTOMIr O BUSBUTH HEAOOPOUYECHHUX CY/-
niB, 3niicHmIa ['pomanceka paga noopodecuocti (I'PJ]), sika 3 2016 poky cTaia HEBil’€MHOIO YACTHHOIO CUCTEMH
KBaTI(piKaIiHHOTO OIIHIOBAaHHS YWMHHHX CYIJIB Ta A000pYy KaHAMIATIB Ha mocamu cyamiB. Y 2019-2020 pokax
I'PJ] po3pobuia Ta 3aTBepamia [HIUKaTOpy BH3HAYCHHS HEBIIIOBITHOCTI CY/IiB (KaHIUAATIB HA MTOCATy CYIUIi)
KpuTepisam gobpodecHocTi Ta npodeciiinoi eruku [11]. Tak, «Ha OCHOBI KpalIux M>KHApOAHUX MPAKTHK Y cdepi
CYIIIBCHKOI JTOOPOYECHOCTI 1 €TUKW» OyJ0 BU3HAUEHO IICTh KPHUTEPiiB: 1) He3alexkHICTh, 2) HEYIEPeIKEHICTh
(6e3cTOPOHHICTD), 3) YECHICTh Ta HEMiAKYIHICTh, 4) NTOTPUMAHHS €THYHUX HOPM, 5) PiBHICTb, 6) CTapaHHICTh;
CTOCOBHO KO)KHOTO 3 HUX OYJIO 3alIpOTIOHOBAHO CBOT 1HIUKATOPH, IO BKA3YIOTh HA HEBIAMOBIIHICTh KPUTEPIFO.
BriM, x04 iX 1 KpUTHKYBaJIX HAayKOBL Ta MpakTHKH, aje ['PJ] BUKopuCTOBYBaia 1i iHIMKATOPU B MPOLEC] MiJAro-
TOBKH CBOiX BUCHOBKIB.

3okpema, B. BiryH B miani KOHCTPYKTHBHOT KPUTHKH CITYITHO 3BEPHYB yBary Ha Te, [0, BCTAHOBIIIOIOUU
03HaKU «HemoOpodecHOCT», ['PJ] (hakTHIHO BHKOPUCTOBYE MPE3YMIIIIIF0 HEAOOPOUECHOCTI, 3a KO BCi CyMHi-
BU TJIyMayarhCsl HE Ha KOPUCTh CYAJIB YU KaHIHMJATIB Ha Mocaay Cyamdi, a mpoTu Hux [12, c. 23]. Xoy 3 iHIIOro
00Ky, ITiJl 9ac OI[IHKK JOOPOUYECHOCTI HE 3aBXKIHM 3aCTOCOBYIOTBCS MPE3YMIIIIl Ta CTAaHAAPTH JTOBEACHHS, 5K Y
KpUMIHAJILHUX YW aJIMIHICTPAaTUBHUX clipaBaX. Tak, ETudna paga, 3M1iCHIOIOUN OI[IHKY BiJMOBIAHOCTI KaH/IH/a-
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TiB Ha TIOcaJy WieHiB BUmoi paau npaBocymis kputepito nmpodeciiHoi eTUKU Ta T00pOYeCHOCTI, BiIMOBIIHO IO
3arBeppkeHol Heto 09.12.2021 Metononorii, KOpUCTyBaJlacsi CTaHAAPTOM JIOBEICHHS «OOIPYHTOBaHI CyMHIBI.
To6T0, y pa3i HasIBHOCTI OOTPYHTOBAaHUX CyMHIBIB KaHIUAT BBAYKAETHCS TAKUM, [0 HE Bi/IITOBI/1a€ BCTAHOBJICHUM
noka3Hukam. [lokasHukaMu Kputepiro mpodeciiHoi eTHKH Ta 100povecHOCTI, 3a 1€l MeToaoorie0 € «He3a-
JIKHICTh, YECHICTD, HEYNIEPEDKEHICTh, HEMIIKYITHICTh, CyMIIIHHICTb, JOTPUMaHHS €THYHUX HOPM Ta Oe310raHHa
MoBeJliHKa B MpodeciifHiil AiaIbHOCTI Ta 0COOMCTOMY JKUTTI, a TaKOX BiJCYTHICTH CYMHIBIB LIOA0 3aKOHHOCTI
JOKEpell MOXOKSHHST MaiiHa, BiJIOBITHOCTI PiBHS )KHUTTS KaHaunata (nitouoro wieHa BPIT) abo unenis ioro cim’i
3a/ICKJIApOBAHKM JIOXOJ1aM, BiJIITOBITHOCTI cIIoco0y KUTTS KaHauaata (faitouoro wiena BPIT) #ioro crarycy» [13].

VY 2023 poi, micist oopanHs y HoBux ckianax BKKC (uepsens) ta I'PJ] (cepriens), Oyino po3po0OiieHo i
Y3rOJIKEHO HOB1 KpUTEPil OL[IHKU J0oOpouecHOCTI cyaaiB (iuctonan) — 18 iHAMKATOPIB, SKi BKa3yl0Th Ha HEAOOPO-
YeCHICTh Cy[yIi 00 KaHIuIaTa Ha mocamy Cymi (cepen SKUX, HapHKIa, 0COOMCTa 3aIliKaBICHICTh, TIOMITUYHI
MOTHUBH, IPOTUIIPABHUHN BIUIUB (BTPY4YaHHs) 1HIIOT 0COOM NpU NPUNHHATTI pilieHs 4u Aisax (0e3aisuIbHOCTI) Cyui,
BHKOPUCTAHHS POIWHHUX, IPYKHIX Ta 1HIIUX HEe(POPMAIBHUX 3B’SA3KIB JUIS 3MIHCHEHHS Kap €pU YU OTpUMaHHS
HEBUIIPaBIaHUX MpedepeHLliid, cBaBlIbHE BCTAHOBJIEHHA OOMEXEHb y peallizalii mpaBa Ha MHUpPHI 310paHHs, 1O0-
PYIIECHHS IIPOIIeCy PO3IISITY CIpPaBH UM BHIAYi CYIOBUX PillICHb, JOIYIICHHS CYJOBOI TATAaHUHH, TUCKPIUMiHAIIS
YYaCHHKIB IPOILIECY, MIATPUMKA arpeCUBHUX il IHIINX AepKaB NpOTHU YKpaiHu Ta iHII), a TAKO)K OCHOBHI IPUH-
[IUTIN OI[IHFOBaHHS 3a3HAYCHUX 1HIUKATOpiB [14].

JetanpHo mpoaHasizyBaBIIH i HOBI iHAUKaTopH, B. Paainceka Ta O.Kapnymiosa Big3HaYMIN HU3KY IIPO-
TPECUBHUX HOBEJ Ta HU3KY HEHONIKIB — SIK y (OPMYIIOBaHHSX, BU3HAYCHHSX, MMOHITTAX, TaK 1 B METOMOJIOTI]
OI[IHIOBaHHS Cy/Jli (KaHIuJara Ha MOcaay Cy/li). 3pemToro, JOCTIIHUII KOHCTATyBaJId, 3 YAM MU IILTKOM IIO-
TOJKYEMOCS, IO PO3POOHUKAaM HE BIAJIOCS MTOBHOI MipOI0 CTBOPUTH BiIKPUTHH, IPO30PHUI Ta 3pO3yMIITHH Me-
XaHI3M TIEpeBIpKH Ha JOOPOYECHICTh CY/Il UM KaHaAuIaTa Ha mocany [15, ¢. 611-613]. Binrak, nmoganbiii HayKoBi
JOCITPKEHHSI y IIbOMY HAIIPSIMKY HE BTPavYaroTh aKTyaJIbHOCTI, &, HABIAKH, € TJOKOHEYHO HEOOX1THIMH.

BucnoBkn. Takum unHOM, Kozmeke CyqIiBChKOT €THKH BUCYBa€ BHCOKI BUMOTH IO MOPaJIbHUX SIKOCTEH
CYIUIiB, 3000B’s13aBIIIH iX IEMOHCTPYBATH 1 MIPONIAryBaTH BUCOKI CTAHAPTH IMOBEIIHKH, TOXK TOOPOYECHICTh CYI
MOXKHa PO3IIILAATH K PE3YIbTaT HEYXWIBHOTO JOTPUMAHHS CTHYHHUX CTAHAAPTIB 1 IPUHIUIIB Y TOBEIIHIN KOXK-
HOTO CYIJIi, a BiITaK JOOPOUYECHICTD € JCOHTOIOTIYHOI HOPMOIO MTOBEIIHKH 1 € 000B’I3KOBOIO BUMOTOIO JI0 TPO-
(eciiinoi (sik 1 mo3anpodeciitnoi) aisibHOCTI cyai. Lle cipusie popMyBaHHIO TOBIpH 1 IOBAr 10 CyA0BOi BIaaAn
3arajom, 0coOJIMBO 3 OISy HA TE, III0 HUHI 3allUT Ha CIPaBEIUIMBICT € MPIOPUTETHUM Y HAIIIOMY CYCIIJILCTBI.
Tox cymi MarOTh JJOKJIAJIaTH yCiX 3yCHIIb, 100 iX moBeiHKa Oyna 0e3/10raHHO0 1 0€3CyMHIBHO BUTISAAIA TAKOO
3 TIO3HIIii CTOPOHHBOTO CIIOCTepiraya. 3MiCTOBI MOKa3HUKH (1HIUKATOPH) JOOPOYECHOCTI/HEMOOPOUIECHOCTI CyI-
JIiB MarOTh YITKO BU3HAYATHUCS, a MEXaHI3M MepeBipKH Ha J0OPOUYECHICTh CyAAl (KaHAUJaTa Ha MOCcaay Cy[li) Mae
OyTH TIPO30PHUM Ta 3pO3YMIIIM, YOTO IIIe HE BIAIOCS IIOBHOKO MIpOIO JIOCSATTH pOo3poOHUKaM TUX [HIHWKATOpIB, SKi
Ha IPaKTHUL BUKOPUCTOBYIOThHCS ['P/I.
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ITPABOBA CUCTEMA SINOHII SIK MPOAYKT TPAHCIIUBLIIZAIIIMHOI
PEIENIIIi: ICTOPUKO-ITPABOBI ACHEKTH

Y emammi npeocmasneno pezynomamu docniosicenns akmyanvhux ocoonugocmeu . Posensanymo icmopuko-
npasosi 0coonueoCcmi eene3u ANOHCLKO20 Npasa K (enomeny 6 c8imogit cucmemi npasa. Koncmamosano, wo gheno-
MeH ANOHCLKO20 Npasa, 3 021140y Ha 0COOIUBOCTI L1020 NOXOOICEHHS, 2eHe3U MA CYYACHUX NPOSIGI6, 3ANUUAECMbCS AKMY-
ANbHUM 0151 ROOATILUUX OOCTIONCEHb. 3anpONoOHOBAHO NO2IA0 HA iICMOPUYHi 0cobIUBOCMI peyenyii npasosux cucmem
IHWuX yueinizayiu 6 npagogy cucmemy Anouii.

V sucnoskax z3aznaueno, wo ynpooosoic XIX-XX cm. Anonis ygibpana é cebe Haukpauyi npakmuxu po36uHymux
Kpain. B nawomy ananizi eu modice cnocmepieamu, wjo ANOHYI 3aN03UYY8aANU WIUPOKUL CHEKMp THCmUumyyiil i HopM npa-
84, NOYUHArOYU 8I0 NONIYIL i axc 00 cyoig — yce 3a3HAN0 3miH ma pedhopm. Bapmo eioznauumu, wo 6e3 yux sumyuieHux
3min Anouia ve 3mo2na 6 makumu WEUOKUMU MeMNAMU 8iIOHOBUMU CE0I0 eKOHOMIKY. 3a80aKuU Yum 3MIiHAM, NAHIBHUL
8 CYCRIbCMBI MITIMApUu3M ma pesanHwusm 80ai0Ct NOOOAAMU, WO Odl0 3MO2Y ANOHCLKOMY eKOHOMIYHOMY OUgy 8i0-
bymuce.

Knrwouogi cnosa: Anouis, npaso, npasosa cucmema, peyenyis, icmopis npasa.

Hrubinko A.

The legal system of Japan as a product of transcivilization reception: historical and legal aspects

The article presents the results of the study of current features. The historical and legal features of the genesis
of Japanese law as a phenomenon in the world legal system are considered. It was established that the phenomenon
of Japanese law, given the peculiarities of its origin, genesis and modern manifestations, remains relevant for further
research. A look at the historical features of the reception of the legal systems of other civilizations into the legal system
of Japan is offered.

In the conclusions it is stated that in the new papers it is stated that throughout the 19th and 20th centuries
Japan has absorbed the best practices of developed countries. In our analysis, you can see that the Japanese borrowed
a wide range of institutions and legal norms, from the police to the courts - everything underwent changes and reforms.
1t is worth noting that without these forced changes, Japan would not have been able to restore its economy at such a
rapid pace. Thanks to these changes, the prevailing militarism and revanchism in society was overcome, which enabled
the Japanese economic miracle to take place.

Keywords: Japan, law, legal system, reception, history of law.

[ocTranoBka mpodsemu. SImoHCHKA IpaBOBa CHCTEMa € YHIKAJBHOIO Ta HEMOBTOPHOK. B HaykoBid
miTeparypi ii 1e Ha3WBalOTh «CHUHTETHYHOIO» a0 1me «riopumaHowo» [1, ¢. 81]. YV Hi MOETHYIOTHCS CIEMEHTH
a3iHCHKOTO TIPABOBOTO 3BUYAI0, POMAHO-TEPMAHCHKOTO KOHCEPBAaTU3MY Ta 3aX1HOTO 1HAMBiMyami3My. Takox Bif-
MITHOIO OCOOJIMBICTIO AIIOHCHKOTO TMpaBa € Myaji3M, IO MOJATAE B ICTOTHOMY PO3XOIKEHHI MiX 3aKOHOJABUO
chopMynbOBaHUM MpaBoM (TOOTO ODIMIHHUM MPaBOM) i TPAJAUIIHHUM MPABOM, HOPMH SIKOTO 3aCTOCOBYIOTHCS
MIpH BUPIIIEHH]I KOHKPETHHX crpaB. 3a Bu3Ha4eHHAM O. CTpeIBIeHKO, SITTOHCHKE MPaBO — 1€ CYKYIHICTh MOpPajib-
HUX, PENIrifHUX 1 MPaBOBUX HOPM, SIKI CKJIAJKCS Ha OCHOBI CTapOJaBHbOKUTAHCHKUX PETiridHO-(iT0cOPChKUX

© Angpin Mpy6iHko, Apocnae Pygos, 2023

12 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 4 (36)/2023



Teopisa Ta icTopia Aepxasu i npasa. IcTopisg NOMITUYHMX | MPABOBUX BYEHbD.
dinocodia npasa.

KOHIICIIiH, BJAaCHUX 3BUYAiB, peleNIlii iIH0O3eMHOTO (aMEPHUKAHCHKOTO Ta POMaHOTEPMAHCHKOTO) mpaBa [2, ¢. 103].
Tomy peHOMEH STOHCHKOTO MPaBa, 3 OISy Ha 0COOMUBOCTI HOTO MOXO/PKEHHS, FeHE3U Ta CyJacHUX IPOSBIB, 3a-
JUIIAETHCS AKTYaIBHUM JUTS HOAATBIINX JOCTIHKEHb.

AmHaJi3 ocTaHHiX gocaigxeHb Ta nyoaikaniii. [Ipo6nema po3BuTKy npaBoBoi cuctemu SAMoHIT Ta BILIU-
By Ha Hel IHIIMX MPaBOBHX CHCTEM BITHOCHO HEJABHO CTaJla MPEIMETOM BHBUCHHS YKPATHCHKHX TOCIITHHKIB.
Bona npuBepHyia yBary Takux BueHux, sk T. B. bnamyk, O. A. BacsnoBuu, M.A. Boponina, O. B. 3aituyk, /I. B.
Jlyx’stHoB, P. A. Maiinanuk, O. M. Omiitnuka, H. M. Onimenko, O.I. Crpensaerko, M. I'. Xaycrosa. B 3apy0ixHiii
FOPHUCIIPYACHIIIT MPOOIEMaTHII TEOPETUKO- Ta ICTOPUKO-TIPABOBOIO aHANI3y SMOHCHKOTO MpaBa MPUALTHIN YBary
nocmigauka M. Abe, /1. Ieitni, 1O. Hona, JI. Horreitk, X. Ona, M. Pamceiiep, T. Takeo, M. Yi0a.

Bukiax ocHOBHHX pe3yJbTaTiB qocimkeHHst. [lepir HiXK po3KpUBaTH CydacHy IpaBoBy cucTeMy Smo-
Hii, BAPTO 3aDNIAHYTH B 11 iCTOPIIO.

[TpaBoBuit po3BUTOK SMOHIT HEBIUTUIHHHIA BiJ BEIUKUX COLIOKYJIBTYPHHUX Ta MOJITUYHUX 3MiH, IO BiJI-
Oynvcs poTsroM BikiB. Bix mepiomy Hapa, ko Oyia BBelieHa mepina MUCceMHa MpaBoBa cuctema, o Eno, komm
OyJia IpUIHATA CUCTEMa CaMypaiicbKOTo MpaBa, Ta 10 CYy4acHOCTI, Kouu SIMoHis nepexxuBae peopMu y 3B’ SI3KY 3
BHCXI1JTHOO TII00ATTI3aIli€r0 Ta TEXHOJIOTIYHUMH 1HSHOBAITISIMH, TIPaBOBA CHICTEMa KpaiHH BiJirpae BaKIIMBY POJIb Y
dhopmyBanHi ii cycminbcTBa. B mepion 3 V o XIX cT.

SAnonis mepeOyBaa I/ BILIABOM KHTaHChKUX ij1eH 1 Teopiid. CaMe TOMy B SIIIOHCHKOMY ITpaBi MPOCIiI-
KOBYIOTbCS €JIEMEHTH TPAAULINHUX KUTaWChKUX peNiriiHuX BipyBaHb. OCHOBHHUMHU X € TaKi SK: KOH(YIIaHCTBO,
OyAn3M, Ta TpaaMilii KOH(PYIIaHCHKOT Iep:kaBHOCTI. KoH(yIiaHCTBO HajaBaio OCHOBH JIJIsl OpTaHi3aii CyCITiib-
CTBa Ta ypsiLy, HIAKPECITIOI0YH BaXIUBICTh MOPAJIBHOCTI, POJMHHUX 3B A3KiB 1 CIIyXiHHS 3araiibHoMy Onary. byn-
JIN3M, B CBOIO Yepry, BHOCHB BIUTHB Ha (isiocodiro, MUCTENTBO Ta eTHKY [3, c. 416—418].

3uavHuil epion B icTopii B AAnoHii TpruBaB cboryHat camypaiicbkoro tuity. Cim’g Tokyrasa TpumMasa xxop-
CTOKY JiepxaBHy Biiaay npotsiroMm 1603—1867 pokis. deonanw, 1o Oyiin 3aIeKHUMH BiJl CbOTYHA Ta QeonaabHuN
KJac B SIMOHIT CKJIaAaBCs 3 IBOX KITIOUOBHX BEPCTB: HAMIB3AICKHUX KHA3IB, BIIOMUX K JaWMO, SIKI ITiITOPSIIKO-
BYBAJIUCS LIEHTPAJbHINA BIIaJi, Ta MaJMX apUCTOKPATIB, BIIOMHUX sIK «camypai». Camypal KOpUCTYBJIUCS TPHUBI-
JIesIMHU B CYCIIUIBCTBI, BKJIFOYAIOYM HABITh MPaBoO Ha Oe3kapHe BOMBCTBO PEMICHHUKIB UM KYIIIiB, SIKIIO OCTaHHI He
BHSIBIIUIM M OCTaTHBOI moBary. [licist moBasieHHsI TUKTAaTypy ChOTYHATY, Iiepen iMieparopoM SmoHii mocrana
npoOiemMa CTBOPEHHS HOPM PaBOPETYIIOBAHHS.

Po3B’s13aHHs i€l mpobiemu OyIiro 3HAHIEHO — MPOCTO 3aITO3UYUTH 3aKOHOJABCTBO €BPONICHCHKIX KpaiH.
CrienianbHo 111 Takoi micii 1o SAnowii 6ys 3anpomenuii ['ycraB Byacconan. B pesynsrari ioro pisiasHOCTI Smo-
His OTpUMalia KpUMIHAIBHUAN Ta KPUMIHAIBHO-TIPOIECYATbHAN KOMEKCH, PO3POOIISITUCS BOHH 32 (QpaHIy3bKHM
3pa3koM Ta NpUNHATI akToM mapinameHnty B 1880 poui. ['ycTraB 3anporoHyBaB 11e UIMBIIBHUNA KOJEKC, aje MPOEKT
OyB BIIXWICHUH. Y CBOIX MONIAAaX BiH OyB MPUXWIEHUKOM IPUPOIHOTO MpaBa, TOMY CKJIaJaB 3aKOHHU BiJIIITOB-
XYIOUMCh HE BiJl 0OMeXKeHHs MpaB iMreparopa, Ta B HaJii, o iMIeparop He Oyae i npasa nopyiryBaru. Hactyn-
HUM KpOKOM ctajio npuitHsITTs Korcrutyii y 1889, sika Oyna chopmoBaHa Ha OCHOBI IPYCCHKOI Ta alanTOBaHa
JI0 TIpaBOBHX 3BHUaiB. [y GpopMyBaHHA KOHCTUTYLIT 10 €Bpomnu Oyna HampaBieHa crienianbHa Micia rpada Ito
Xi-poOymi.

Hocnimxyroun ycTpiil eBpornelchkux KpaiH, Horo ocoOirMBo Bpasmiia npyccbka KOHCTUTYLisA 1850 poky.
SKmio He BAaBaTHCh B JIeTali, TO BUIAEThCS JUBHHUM, 110 BUOIp SATOHIIB 1MaB caMe Ha Mpycchky KoHcTUTyIIIO,
aJpKe mpoTAroB yciel ictopii y Amownii Oynu TicHi BigHocuHU 3 Hinepnannamu YTiM NOTpiOHO 3BayKaTu Ha METY, 3
SIKOFO BOHA CTBOPIOBAJIACH — MEPEX1M JJO MOHAPXIYHO1 (hopMH mpaBiiHHSA. LIs1 KOHCTUTYIIS HANOIIbINIE TTiaX0MMIIa
quia Snowii, ockinbku B HiMeuunHi BUCTyMalla KOMIIPOMICOM MiX HamiB(peolalbHUM IOHKEPCTBOM 1 MOJITHYHO
cirabkoro Oyprkyasiero, Tox 1 utst SmoHii Morna O CIyryBaTh MepexiHAM eTarloM Bijl ChOTYHATY JI0 0OMEKeHO
MoHapxii. Ille ogHUM CTUMYJIOM 3allO3MYUTH MPYCCbKY KOHCTUTYILIIO Oyina ii edextuBHicTh. OTTO oH Bicmapk
BHOY/lyBaB CHIIbHY JIepKaBy B IEBHIN Mipi, MOKIAJAal0YNUCh caMe Ha KOHCTHUTYIIO. 3 CIMIECATH IIECTH CTaTeH,
COPOK WIICTh OYJIO 3aMI03UYEHO 3 IPYCChKOi [3; 4].

Ineomoriuna ocHoBa KoHcTuTymii Oyna moOyaoBaHa Ha YHIKAJILHOMY KOMIIPOMICI, TOCSATHYTOMY MiX
MPUXWILHUKAMU HAIIOHATHHUX MOJITHKO-PETITIHHAX MOTISIIB Ta MPUXUIHBHUKAMU 1716l 3aX1JHOEBPONEHCHKOTO
KOHCTUTYIIIOHATI3MY. 3a TaKUM ke MPUHIMIIOM Y bpuTaHnii Oyio 3amo3uveHo amapar TaeMHOT pany, aje SIoHII
Je0 3MIHWIM HOTO MpH3HA4YeHHs. SIMOHChKA TaEMHA pajia 3aiiManach TIIyMaueHHs IMIEpPaTOPCHKHUX YKa3iB Ta
KOHCTHUTYIIi1, BUPIIIEHHsI TUTAHb 0B’ I3aHUX 3 MPOOJIEMaMH TPECTONIOHACIyBaHHsI, 3MiHa 3akoHIB. Uepes Takuii
Ba)KJIMBHI BHECOK Y POOOTY 3aKOHOJABYOI T'UTKH BIIaAH, TaeMHY paay IpO3BaH «TPETHOIO MAATOO MAPIaMEHTY»
[3, c. 420-427].
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[epma xoHCcTHTYIIS SANOHIT BU3HAYAa BUIII TOBHOBAXXCHHS IMITEPAaTOPa, BCTAHOBIIOIOUH HOTO SIK TIeH-
TpanbHy Girypy B momiTHuHii cucTeMi. Lle IpoCITiIKoByeThCs HABiTh B isSUIHOCTI HapIaMeHTy. Moro hyHKIioHy-
BaHHS pO3MIIsIIaiacs B KOHTEKCTI CITyKiHHS iMnieparopy [4]. Lle mpu3Bemno 1o Toro, 1Mo nmapyiaMeHT He MaB MpaBa
iHiniroBaTH 3MiHU 10 KoHCcTUTywii, sIKY HajgaB imneparop. [lapiaaMeHT Mir po3mIsSHYTH JIUILe Ti monpaBku 10 Kon-
CTHUTYIII1, K1 OyJIK 3aIpOIIOHOBaHI caMHUM iMTiepaTopoM. BomHowac BoHA iCTOTHO 0OMEKyBaJia poJib ITapliaMeHTy,
nopynryoun 6ananc B po3noAut Bianu. lle 3aknany GyHIaMeHT sl MOABIIOr0 3aKPIIUICHHS BiliCBKOBOTO Ta
(aImCTCHKOTO PeXXUMY B KpaiHi. 30KkpeMa, KpUMiHAIBHE Ta KPUMIHALHO-TIPOIIECYaIbHE 3aKOHOJABCTBO, MIPH-
iusaTe y 1907 ta 1922 pokax BinoBiiHO, HA0YJI0 penpecuBHOTrO XxapakTepy. L{i mpaBoBi akTy BUSHAYMUIIM HOBUH Pi-
BEHb CYBOPOCTI y BITHOCHHAX MiX JIEPKaBOIO Ta TPOMAJITHAMH, 3aKPIILTFOI0UH Ta ITOCHITIOI0YH KOHTPOJIb JACPKaBH
HaJl CyCIUIECTBOM 1 00MeXYI0uu 0cOOUCTi cBOOOIM Ta IpaBa rpoMasiH. KoHcepBaTuBHUIA XapakTep, TOr04acHOTO
3aKOHOJIABCTBA 3aKPIIIIOBAB HEIMIOXUTHY BIIAJy iMIlepaTopa, OOMEKYOUYH IOBHOBaXCHHS NTApIIaMEHTY 1, pakTrud-
HO, CTBOPIOIOYH OCHOBH JIJIsl HACTYITHOTO 3’ SIBJICHHS BiHCHKOBO-(DaITCTCHKOTO PEXKUMY.

B fInoHii He Oy1o0 opraHiqHOTO MEepexoay BijJl ChOTYHATY 0 MOHapXii. /o mpukiamy, B €BpOIEHChKUX JAep-
’KaBaX, MOHApXis MocTaja paHille i po3BUTOK MOJEINI MapJaMeHTy, 3aKOHIB 1 T.JI. BiIOyBaBCs MPOTATOM BEIHKOTO
mpoMiXKy dacy. B SInoHii xe He Oyio Oypikya3HHX PEBOJIOIIA, TOMY BOHU HE 3MOIJIH BHOYIyBaTH CTIHKY CHUC-
Temy. Sk Oyno 3a3HAa4EHO BHIIE, OCHOBY STIOHCHKOI CHCTEMH CKJIJalld IPABOBi 3BMYAl Ta IITYYHO PEICTITOBAHI
HOpMH 3 eBporeiicbkoro. Tprc [omoBHOIO pobieMoro AnoHii Oy MOBHOBaXKEHHSI BIHCEKOBO-MOPCHKOTO ()IOTY,
TOMY iX, 3a Ti€to x KoHCcTUTYyLi€I0, CTpUMYBaB JIUIIIE PEM’ €P-MIiHICTp, a Micis Horo BOMBCTBA, BIHCHKOBI OTpH-
MaJIi KOHTPOJIb HaJl iepkaBoro [S]. CTaHOBIIEHHS BIfiCHKOBA JMKTATYpa Ta MOHAPXis XipoXiTo OYJI0 JIUIIE OJHAM
3 YMHHHKIB 3arajbHO HAlliOHAJIBHOTO MidiTapusMy. Hapon SmoHii TpaBMOBaHUIT CTONMITTSAMHU CHOTYHATY, TOMY €
JTy’Ke TIOKIPHHM 1 caMe Ie CIIyTyBaJl0 HOTO JISTKOMY 3aJy4eHHIO 0 arpeCHBHOI MONITHKU Jepxapu. [1i3Hime 1e
1ie 3irpae poiib B CyCHUIbHOMY HUTTI STOHIIIB.

[Ticns JIpyroi cBiToBOi BilfiHM cTaHOBUINE MOHIT OyI0 TOBOJI CKIIAIHHUM, ajie BCE K TaKH Kpalle, HiK B
Himeuunni. OcHOBHMIA BIUIMB Majla AMEpUKa Ta «BECTEpHi3yBasia» MpaBoBy cuctemy. 3a crpusaaa CLIA Gyno
po3pobiieHo SAMOHCHKY KOHCTHTYIIIIO Ta BIIPOBAPKEHO Psilt pepopM. AMepHKaHIl BpaxyBajl MAHYJIHNA JOCBIJ Ta
MOKIPHICTH AMOHLIB. Benuke 3HaueHHs MaB nanuQicTcbkuii Xxapakrep KoHCTUTYLIT 1947 poky, a came ii yHikanbHa
crarts 9: «SInoHChKUI Hapo/1 Ha BIYHI YaCH BiIMOBJISIETHCS BiJl BIHHU SIK CYBEpPEHHOTO ITpaBa Hallii, a TAKOX BiJI 3a-
Ipo3u abo 3acToCyBaHHA 30POHHOI CHIIN SIK 3acO0y BUPIIIEHHS MDKHApOAHUX Mpobaem» [4]. Tak, BpoBaIKeHHS
B SITIOHCBHKY 1JICOJIOTII0 Ta MPABOBY CUCTEMY IPUHIIMITIB KOHCTUTYIIHHOT OopraHi3aiii BiaJu, MPUHIIMIIB PO3IIO-
IUTy BIIAJW, CTBOPEHHS CTPUMYBaHb 1 POTHUBAT, 3a0e3MEUCHHS HE3aICKHOCTI CYIOBOT CHCTEMH, PIBHOCTI Mepea
3aKOHOM, PIBHOIIPAB’s )KIHOK Ta YOJIOBIKIB, & TAKOXK (POPMYITIOBAHHS 3aXHUIIIEHUX CYIOM IpaB i CBOOO IpOMaJIsH,
BIIPOBAKEHHS IHCTUTYTY KOHCTHTYIIITHOTO HATISTYy — yCE i€ € HACIIIKOM BILUTUBY aMEPHKaHCHKOTO MPAaBOBOTO
JIOCBiMy. SIMOHChKA KOHCTHTYIIISI BIII3EPKAITIOE CIIABHO3BICHY aMepHKaHCHKY Jlekiapaiiito He3alexxHocTi 1776
POKY IIPO «IIPaBO HA XKHUTTS, CBOOOAY 1 Ha MIParHEHHs 10 MACTS» K BUIIUN 00 €KT TypOOTH AEpKaBH IPO CBOIX
TpOMaISH.

CucreMa cTpuMyBaHHS i IPOTUBAr Oylia ITYYHO IHTErPOBaHA y SMOHCHKUIA Jep:KaBHHU amapat. Pedop-
MYBaHHS SIIOHCHKOTO JIEP’KaBHOTO yCTporo BifOymock 3apsku BiumBy CIIA. 3a Koncruryuieto 1947 poky, op-
TaHU BJIAJIU € HE3AIC)KHUMH Ta B3a€EMOCTPUMYIOUUMHE. B3aTH 10 mpukinany mocty cTarTio KoHCTHTYIIIT, 32 KO0
iMIIepaTop Npr3HayYae MpeM’ ep-MiHicTpa 3TiTHO 3 pekoMeHamiero [lapiraMenTy, aine To ke peM’ ep-MiHICTp Jae
3rogy Ha BHeceHHA NpaBok 10 Koncturyuii. Ao iHmuil npuknan: Immeparop moxe posmyctutu manary [Ipen-
CTaBHUKIB, alleé HE MOXE PO3irHatu mnanary PamHukiB, 00 BOHM KOXHI 3 pOKH 3 MIeCTH NepeoduparoTtkes [6]. B
Konctutynii SInoHii 1 cucTeMa mposiBIIETHCS HallKpallle, OCKIUIBKY CTBOPEHA MITYYHO Ta He OyJia TapMOHIHHUM
Mepexo/IoM Bij iMnepchkoi Biaau. Lleit caMOKOHTPOIb TUIOK BIIaAW YHEMOXIIMBHB MIPUXIiJI 0 BIAJH PaTUKAIIIB
Ta PEBAHILNUCTIB, a B KOMIUIEKC] 3 pehopMaMu MOIATKOBOI CUCTEMH Ta (PaKTUYHOIO BiJICYTHICTIO BiiCHKOBHUX BH-
Tpar, moBena SAMoHir Ha MUIIX yemixy. [logonanHs Kpu3u B AMTOHCHKIH €KOHOMIII OyJI0 HE IPOCTO Pa3paxyHKOM
CIIIA, a e # criBnagiHHAM AeKiIbkoX (akropis. Lle 1 pedopmu ogaTkoBOi CHCTEMH, 3arporioHoBana Jlomkem,
1 MEHTAJIITET SIOHIIIB, K1 OyJIM HATAIITOBAHI HA JEMUTITAPHU3AIlil0, & OTXKE BIJICYyTHICTh BUTPAT Ha apMiro. BiitHa
B Kopei 3mycuna CIIIA poOutu 3akynku B SMOHIT, TUM K€ JOTIOMArarodu . 3HWKESHHSI I[IH Ha TIAJIMBO, KOJIU B
1954 pouti Ha Tepurtopii AOy-/1abi BiKpHIIO TiepIiie pooBHIe HadTH, HACHTIIOK YOTO cTaja JOCTYITHICTh IMaiBa.
[oennanusa mux (akropiB Ta opieHTauis SANOHIT Ha TEXHIYHUM MpOrpec HMUISXOM 3aKyMiBJs JiIeH31H, MaTeHTiB,
BUKOPUCTAHHS HOBHUX TEXHOIIOTIH JTO3BOIMIIO il BKE JIO cepenuHu ciMaecsaTux 30imbmmti BBIT 6imbrr Hik 15
paziB( $14,2 mupz. B 1946-my i $203,1 mupn. B 1970-my) [6].

[Tporomomyroun Koncrurymito 1947 poxy, iMriepaTop Harossiras Ha «ronpaBkax Koncturyii SnoHchkoi
imnepii». Lle Oyno 3po0iieHo 3 MeToro ymMupoTBopeHHs Hapony Snonii. Ypan CLIA B cBofii nonituui naundikamii
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nisiB o6auHo. [lepin 3a Bce, BOHM HE 3aBJalU siZICpPHOTO yiapy 1o KioTo — cuMBoOITI Bllaid iMIIepaTopa, B TAKOMY pasi
Snonis 6 3amummiack 0e3 BEPXiBKU Ta CHMBOJIA Ti€Tl K BIAJH, 1110 B CBOIO YEPry YHEMOXKIIUBUIO O BCEHApOIHE
npunuHEHHS BiiftHn. [To-apyTe: micis BCTAaHOBICHHS OKYTIAIIIIHOTO PEKIMY, BiIOYTach JOMOBIIEHICTE 3 XipoxiTo,
3a SIKOIO BiH 3pikaBcs cTatycy «biarocmoBeHHoro». Bif mpakTudHo abCOIIOTHOrO MOHAPXA BiH IIEPETBOPHUBCS HA
«CHMBOJI €IHOCTI HaIlii», T030aBIAI0YNCh (PAKTUIHO MOTITHYHOI BIIaJn. SIK MU 3HAEMO, BOUBIIH JIiJiepa HApOLTy,
MU CTBOPUMO CUMBOJI OOPOTHOM — MyUEHHKA, | HIKOJIX HE 3MOKEMO MiTKOpUTH Hapos. CaM roioBa aMepuKaHCHKOT
BilicbKOBOT anMiHicTpartii Jlyrmac MakapTyp HACTOIOBAaB Ha HEBHHYBATOCTI XipoXiTo, BOa4aroud B HhOMY CHMBOJ
SIMOHCHKOT Hallii Ta rapanTa cTabUIBHOCTI ISl OKynalliiiHoi. BoHM BJjaio BUKOPUCTAIH TOKIPIUBAN MEHTANITET
SATIOHIIIB, T4 KAPJAWHAIBHO 3MIHUIIN CTaBJICHHS STIOHIIB 70 BiitHA. L{e mpu3Beno 10 HeBiMMOBIMHOCTI MiXK Tpalu-
LITHOIO IPABOBOKO CHCTEMOI0, ¢(hOPMOBAHOIO i/l BILTMBOM KOHTHHEHTAIBFHOTO €BPONECHCHKOTO MPaBa, 1 3arajb-
HUM THCKOM aMEPUKaHCHKOTO IIPaBOBOTO BIUTUBY. B pe3ynbrari mpuiHATTS HOBOT KOHCTHTYII] CTAIO0 HEOOXiTHIM
MepenIAAaTH BCl aCIEKTH 3aKOHOABCTBA KPaTHH.

Binbynace cyBepenizanis cymoBoi Biagu. /1o 1945 poky, cynoBa Biama Oyna ¢popMaabHO HE3aJIeKHOO
Ta 3AIMCHIOBANACH «BiJl IMEHI iMIeparopa i BIAMOBIIHO 10 3akoHiB». [IpaBo Ha aMHICTIIO Ta 3aMiHy MOKapaHHS
o cyxy, BimnoimHo jo ctarti 16 Koncrutynii 1889 poky, Hanexano imreparopy. A 'y 1890 pori B BinOysocs
OHOBJICHHSI CY/IOBOI CHCTEMH Ha OCHOBI 3akoHy «[Ipo opranizaiiro cyaiB». ¥ paMmkax I[b0r0 BIOPSIIKYBaHHS Oyin
CTBOPEHI MICIIEBI 1 amelAIidHI CyI0Bl YCTaHOBU. YTBOPEHO CIICIliaibHI Cy/IH, IO BiAMOBITAIN 3a aaMiHiCTpa-
TUBHI, KpUMiHAJIbHY Ta 1HIII ramy3i. 3 aneixsiuiiHux cydiB Ta Benukoro cymy npaBocynas Oy yTBOpEHi KOJeTii
aJIMiHICTPaTUBHUX cydiB. Lli 3axomy Manm Ha MeTi TOKPAIIUTH OPraHi3aiilo Ta €()eKTHUBHICTh CYJOYHHCTBA B
KpaiHi. opMyBaJIMCh 3a IPUHIUIIOM TEPUTOPIaTIbHOCTI Ta miA3BiTHOCTI IMneparopy. B 1945-my poui cnieniaibHi
cynu OyJIM CKacOBaHi 1 3aMiCTh HUX OYyJIO CTBOPEHO CYIH 10 CIMEHHHX CrpaBax Ta cyMapHi cynu. Oprasizariiiina
CTPYKTYpa SIOHCHKHX CYNiB CHJIBHO HAraaye aMepHKAaHCBHKY (elepallbHy CHCTEMY, e KOKCH CYI 3aKpiIuieHHH
3a cBOiM mtaroM. MicreBi cyau — ix Oyimo 50 1 KokeH 3aKpiIuTioBaBcs 3a npedeKToM, OyIu CylaaMu TepIioi Ta
Ipyroi iHcTaHLil. B nepuriil iHcTaHwii po3misaany BCi CpaBy 3a BUHATKOM THX, K1 BIIHOCHIIUCH 0 CyMapHUX.
VY npyri#t iHCTaHIIT — amessmii o0 pillieHsb Ta HaKa3iB CyMapHUX Cy/IiB. BUIlli cyau — po3TanioByOThCS Y KOXK-
HOMY 3 BOCbMH BeJIUKUX MicT SmoHii. Po3nisiiatoTh cripaBu B aneNsIiiHIf 1HCTAHIIIT, KOJIM HAAXOJSATh CKapry Ha
PIIICHHS MICIIEBUX CY/IB Ta CIMEHHHUX Cy/IiB. BUIIII Cyiu TakoXk po3TIIAIAr0Th allelisilii Ha BAPOKH Y KpUMiHAIBHUX
CIIpaBax, CIIOYaTKy PO3MITHYTHM B CyMapHHX cynax. Ta BepxoBHuil — 3HaxomuBcs B KioTo Ta cTeXuTh 3a po3-
IJISIOM amelSIifHIX CKapT, BKIIFOYA0YH 3BEPHEHHS PO TMEPerIsl PillieHh Ta HaKa3iB Cy/liB HIKYMX iHCTAHITIH
[5, c. 623-631]. Sk Gaunmo, micas pedopmu B 1946 poti, O1IBIIICTE CYIIB CIIPaBH PO3MIAAAIOTHCS HA TPUHIUII
TEPUTOPIATBHOCTI. 3 METOKO MIPUCKOPEHHS CYIOBHX IPOIIeCiB B SMOHIi, Jie CripaBy 4acTO TPUBAIOTh 3HAYHHIA Yac
4yepe3 HEOOXITHICTh PO3KPHUTTS 0araTthoX IOKa3iB, peopMaTopy BIPOBAIKYIOThH HOBOBBEICHHS B CUCTEMY PO3-
DTy OUBUTEHEX cripaB. Lle BKiIIoUae Tak 3BaHe «IIPOCKTHE INIAHYBAHHS, KOIU CYAIS PAa30OM i3 CTOPOHAMH PO3-
poOIIsie maH po3rIsay CrpaBy. B IIbOMY IUIaHI BU3HAYAETHCS Yac JUTS BHCBITIICHHS MO3UIINA CTOPiH, PO3KPHUTTS
JIOKa3iB Ta MPUHHATTS pimeHHs. KpiM Toro, Cy[Isi BCTAaHOBIIOE Tpadik MpencTaBIeHHS CTOPOHAMH HEOOX1THUX
nokasis. Lleit JokyMeHT, Xo4a He € IOpUANTHUM, Ha TIPAKTHII Ha0yBae 000B’I13KOBOI CHITH [T CTOPIH Y CYJOBOMY
mporieci. ABTCHTUYHOIO OCOOJMBICTIO CYIIIB € aKIIEHT Ha PO3PaxyHOK 3a B3aEMHOIO 3TOJIOI0 CTOpiH, Oe3 HeBIax
a00 MePEeMOXKIIIB.

VY SnoHii akTUBHO MPAKTHKYETHCS 3ayUSHHS TPOMAJISH JI0 y4acTi B CyoBoMy mporeci. Ocobu, ki He
MAaIOTh IOPUANYHOI OCBITH, aje BOJOMIIOTh MIMPOKUMH 3HAHHSAMHE, 3HAYHAM JTOCBIJOM POOOTH Ta aBTOPHTETOM,
MOXYTbh CTaTH YWICHAMH KOMITETIB MO0 TMPUMHPEHHS, YYaCHUKAMH CYJIOBHX KOMITETIiB, MPEICTABHUKAMH Y Ci-
MEHHUX CyJax, eKCIePTHUMH KOMITETaMH, a TAKOX YYACHHKAMH KOMITETIB MPOKypopcbkoro Hanmiay. L{ro Tpa-
T Oyno 3amo3udeHo y ®@paniii 3 iX ToproBuMu cynamu. 1106 OyTy wieHoM QpaHIly3bKOTO TOPTOBOTO CYILY
noTpibHo OyTH (axiBLeM B rairy3i TOPriBii Ta 3aiMaTrCs KOMEPLIHHOIO MiSUIbHICTIO HE MEHIIE 11’ TH poKiB. TyT
3HOBY X TaKd 0a4rMMO BMiHHS SITIOHIIIB MamiTa0yBaTH Ta 3aCTOCOBYBAaTH Ha IMPAKTHIl BIAJIWH MexaHi3Mm. Bymo
BKJIQJICHO 3HAYHI 3yCHJUIA Y PO3BHTOK AITEPHATUBHUX METOIIB BHUPIMICHHS KOH(IIKTIB, pO3IVISIAIOYH BIOCKO-
HAJICHHS [TUX MEXaHI3MiB K OJIMH 3 TPIOPUTETHUX HANIPSIMKIB Y X0/ TpoBeNieHHs pedopM. Taka TEHACHIIIS Mpo-
CIIIZIKOBY€ETHCSI HABITh B IUBLIFHOMY JKUTTI, IO MPHUKIANY: SAMOHEIb, SIKUi moTparuiie B Hecepiiosne JITTI, 6axae
BHPIIIIKATH CIIpaBy Ha MicIli, 0e3 3amydeHHs MONiechkuX [6]. [HCTUTYTH TocepeaHuIITBa 1 apOiTpaxy B SmoHii,
3aBJISIKU CBOIH JIaBHIM 1CTOPIi, CTaIM BOXKIMBOK) YaCTUHOIO JILTOBOTO 000OPOTY.

Sk 6aurMo, MPUHIIAT TEPUTOPiaIbHOCTI SMOHCHKUX CYIiB OyB 3am0o3WueHU 3 00pasy QenepaibHUX Cy-
niBy CIIA, 3 iX He3aJIeXKHICTIO Ta BOPXOBEHCTBOM KOHCTHUTYIIIHOTO 3aKOHY. 3B1ATH 3K OyJI0 3alI03UYEHO ajiBepca-
plaNbHy CUCTEMY CYIOYMHCTBA, B AKIM CYJII, IIFOUX SIK HEUTpabHI apOiTpH, KEPYIOTh IPABOCYISM, BPAXOBYHOUH
apryMeHTH Ta JO0Ka3H, IPeJCTaBlIeHl CTOpOHaMHU y crpasi [7]. B wiit cuctemi CTOpOHH BiAirparoTh aKTUBHY POJIb Y

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HaecTBa. 4 (36)/2023 15



py6iHko A., Pynos .
[MpaBoBa cucrema ANOHIT 9K NpoAYKT TpaHCUMBINi3auiMHOI peuenuii: iCToOpMKO-NpaBoBi acnekTn

3aXHCTi CBOIX IHTEPECIB, a CYUIl BUCTYIAIOTh 00’ €EKTUBHUMH apOiTpoM, 6a3yrounch Ha MPECTaBICHUX apryMeH-
Tax 1 Jokazax. Takox SIMOHILI 3aMO3WYMIIN METOJ PO3IMOLTY MO30BIB: OKPIM 1IHCTAHIIMHOTO MOALTY Y HUX ICHY€
mie # minoBuit nogin. Y CHIA mo30Bu 3 3arajilbHOIO CYMOIO MEHIIIE 75 THCSY JIOJIapiB HAIPABIISAIOTHCS B CIIEITi-
aJbHO CTBOPEHI CyIH 3arajbHoi ropucaukuii Mami cyau (Small Claims Courts) 1 cyau okpyry, BiAIOBiTHO, BUIIE
i€l cymMu — 10 (heepaibHuX OKPYKHUX. SITTOHIS B, CBOIO Yepry, IS TAKUX IIJIed CTBOpUIIA CyMapHi CY/IH, 10 HUX
HaTpaBIAIOTHCSA TI030BH, CyMa kuX He nepeBuirye 900 tucsd eH. [8, ¢. 572—-581]. Lle npukiaa HesIBHOT peleniii,
KOJIM ITeBHUH MPAaBOBUIA MEXaHI3M 3all03MYYETHCS 3 TIPUCTOCYBAaHHAM JI0 YMOB Kpainu. CyjoBa cucrema B SnoHii
He noTpeOyBaa KapIUHaJIbHUX 3MiH, OCKLUIFKY BOHA HE YK€ CIIPUsUIA MIATPUMII TUKTaTOPCHKOTO pexxumy. Kynn
OlbIe yBaru OyJio IPUIIICHO JI0 MPABOOXOPOHHHX opraHiB. [IepBicHO, CTPYKTYpa SITMOHCHKOT MOIiIii copMmyBa-
nack me mijg yac Pesomromnii Meiinzi. ChopMoBaHa 3a €BpOIEHCHKOI0 MOICILIIO, BOHA BKJTIOYAala rojoBHuM Jlenap-
TaMeHT B ToKiO Ta moineichbki BLIUIKY B ipedekTypax. IMnepchka modiiisi, B CHITy CBOTO CTaHOBHINA BTpyYa-
Jach Y BCi CepH KUTTS AMOHCHKOTO TPOMAISIHUHA, 3BUYAITHO XK, e Oyio BunpaBaaHo. [licis maaiHHsA CbOTyHATY
Ta CTAaHOBJICHHS iMIepii, B KpaiHi 3pocia KUIbKICTh JEKIACOBOTO HACEJICHHS, ajie KUIbKICTh POOOYMX MICIh HE
301IBIIMIIACK, B HACIIJOK YOT0 3pociia i 3mounHHIcTh [9]. B nepioa 3 1874 mo 1945 pp. nodiiis BucTymnana anapa-
TOM MPUMYCY Ta BUCTYIIajia TApaHTOM TOTaJITAPHOTO IMIIEPCHKOTO PEXKUMY. 3 METOIO IEMOKpATH3allii yIpaBIiHHS
OpraHaMu MOJILii Ta yTBEPIKEHHS MOJiLEHChKOT HEHTpanbHOCTI OyJ10 CTBOPEHO MYHIIHMIIAJIbHY MO0, IO Mif-
KOpsUTach OpraHaM MiCIIeBOTO CaMOBPsITyBaHHs, 32 00pa3oM MicIieBoro noiineiicbkoro okpyry B CIIA. ¥V fAnoHnii
NPUIHATUM CTaHAAPTOM MATPYIBLHUX MAIIHH € YOPHO-01Ti IETKOBUKH, IPUYMHOIO IIEOTO € Te, o y 1948 poi, 10
SAnownii Oyno iMnoproBaHo napTito yopHO-0imux Willys MB, Braga Bupinivia HI4Y0ro He 3MIHIOBAaTH 1 MPHIAHSIA
Take 3a0apBIICHHS 33 CTAaHIAPT.

Y 1947 poui Oynu BHeceHi 3MiHH 10 Kouekcy 1898p., MO CTOCYIOThCS CIMEHHOIO IpaBa Ta CIIaJIu-
HH, SKi BiioOpaXkaiu TpaAuLilHi AMOHCHKI MOMISAN, IO 3aBEPIIMIIHN HepeXi] AMOHCHKOTO LUBIILHOTO MpaBa 10
KOHTHHEHTAJIBHOI €BPOMEHCHKOI ciM’1 3aKoHiB. OIHAK HE BapTO BBAKATH SIIOHCHKY IIPABOBY CHCTEMY IOBHICTIO
LITY4HOR0. X04 BOHA 1 paHo nepeiHsia HiMerpke HUBIIbHE YIOKEHHS, Ta BCe X il OpaKyBajio HAUTOJIOBHIIIOTO —
MPaBOCBIIOMOCTI HiMIIIB. [T0BEiHKY SAMOHINIB y Pi3HUX c(epax KUTTI BCe e BAKKO MepeadadnuT i Oyie crip
BHUPIIIICHO Bi/MOBITHO O MPAaBOBUX HOPM, IO YaCTO CKJIATHO CIPOTHO3YBAaTH, YH Oy/Ie JIFONHA KOPUCTYBATHCS
THMHU MPaBaMH, SIKi HOMY JIOCTYITHI Ha 3aKOHHUX TijctaBax [10]. 3BW4HI AJ1s1 3aXiTHOTO MpaBa KOHIIEMIIiT MPOTrHO-
3yBaHHA MMOBEJIHKH, TOBHOTH MO30BHOI CUJIM B CY/Ii(TI03MBaY OTPUMYE Bce ab0 HIYOro), MaifHOBa PiBHICTh Nepe
CYZIOM — yce IIe He MPOHUKJIO IITUO0KO B ATIOHCHKE MpaBo. CaMe ToOMY OUTBIIICTh KOH(IIKTIB B SITOHI yperyiboBy-
eTbes 6e3 dikcarii Ta 3 ynepepKeHHIME. BUX0Is4u 3 TAaKOro MpaBoBOTO 3BUYAI0, A IHAKIIIE [IE HE HA3BATH, SITTOHII
MOoYaJId IPUCTOCOBYBATH JI0 HHOTO 3aI03WYCHI MPAKTUKH. Tak, micis micis 1945 p. y MyHIUIaNbHUX BiJUIUTKAX
Mol 3’ ABUIMCH KIMHATH AJIsl IPUMUPEHHS, iX METOI0 OyJI0 YKJIaJIeHHS KOMIIPOMicy MiXK CTOpOHaMHU. Y TaKuX
CIpaBax CTapidIINHKA BUCTYIIANN ITOCEPETHUKAMHU. Taki METOAM € I0PUANYHO HEPEIEBAaHTHIUMH Ta BUXOIATH 32
Mexi (hopManbHOTrO mpasa.

OTOX, siK 6a4nMoO, STIOHChKA IPAaBOBA X0Y 1 3a3Haja 3HAYHUX 3MiH, Ta i1 MO)KHA BBOKATH YHIKAJILHUM I10-
€THAHHSM TIPABOBUX HOPM 3 YChOTO CBiTYy. B3sTH 0 mpukiaay xoua 6 cimeiine npaBo. B SImoHii icHye Taka KOH-
uenuis sx koseki (F £8), crBopena st pikcanii ciM’i Ta TeHeanoriaHOro MoxomkeHHs. 151 cucTemMa IpyHTy€eThCs
Ha BaXJIMBOCTI 30epekeHHs Ta Nepeaadi poloBoro iMeHi. Y paMKkax SMOHCHKOI ciMelHoi cuctemu «koseki» koxkHa
POIMHA YTPUMYE CBild BIIACHUH peecTp, B AKOMY (DIKCYFOThCS BOXJIMBI MMOJi1, TaKl K HAPOJKCHHS, IIUTFO0, CMEPTh
Ta . Lleil peectp BU3HaYae 0COOMCTUI CTaTyC OCOOHU 1 € KIIFOYOBUM JJIsi BCTAHOBJICHHS POIMHHUX 3B S3KIB Ta
npaB cnaakyBanas [ 10].

Taka cucrema Biga3epkaintoe KOHQYIIaHCHKY KOHIICIIIIFO PO 3HAYYIIICTh POAUHH Ta IPOJOBKECHHS PO,
TOOTO € 3aMo3MUYEHOI0 3 KUTaichKol ¢iocodii. KpiM Toro, BOHa BUCBITIIOE i€papXiYHUAN MiAXiJ 10 CIMEHHUX
BiTHOCHH 1 aKIIEHTY€ BaXXJIUBICTh 30€pexeHHs poloBoro imMeHi. Lls cucrema cnpusie yTrpuMaHHIO CTa0lIbHOCTI Ta
MOPAAKY y CIMEHHHX BIIHOCHHAX 1 € BiIOOpaKeHHAM KOH(YIIaHCHKUX BIUIMBIB Ha Cy4acHeE SITIOHCHhKE CiMeitHe
mpaBo. Sk 6auumo, pofoBe iM’s A SANOoHIIB € HaI3BUYAHO Ba>KIMBHM, OCOOIHMBO B KOHTEKCT] CHaJKyBaHHS.
Ha Biaminy Bin €Bpomnu, B SINOHIT MpakTHKyBaBcs IpUiioM Ha 10pociiii ocHoBI «seijin yoshi» (B A ZEF), meToro
ioro Oyno 30epexeHHs TOTO CaMOTr0 POAOBOTO iM’S Ta cagKoeMIiB Oi3Hecy. [IpUHHATTS Ha AOpPOCHid OCHOBI
3IIACHIOETHCS B TUX BUIMAJIKaX, KOJIU BIIACHUK HE MaB O10JIOTIYHUX CIIAJKOEMIIIB Ta XOTIB MPOJIOBKUTH POTUHHE
iM’st [11].

et MmexaHi3M OyB BTOpUHHHM HACJIIKOM KOH(YIIaHCHKOTO BIUIMBY — ITOBAary 110 pomry Ta cim’i. OToxk, K
6aunmo, SnoHisg xou 1 nepedyBasia miJ BILIMBOM KOH(YIiBaHCTBa, ajie HA OCHOBI HHOTO cpOpMyBasia aBTEHTUYHI
KOHIIEMIIi1 TpaBa. MOXIINBO, 11€ TIOB’13aHO 3 MEHTAJIITETOM SITIOHIIIB, SKi 3aBXK/IU NIPArHyJIx 30€perTH Mam’aTh PO
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MIPEJIKiB, HE JAPEMHO OCHOBHE KPEJI0 CHHTOI3MY — TOJIOBHOT penirii SAmoHii, € maHyBaHHS POJAMHY 1 TpaauIlii [12,
c.5].

Ha mporuBary naBHIM MexaHi3MaM, KOTpPI YKOPIHWJIMCS B CYCIUIBCTBI, MPOIEC YKIAJCHHS NUTIO0Y
OyB 3alo3uy4eHuil 3 aHII0-aMepUKaHChKOi cuctemMu. BiamoBigno no Crarti 25 nynkry 1 Koncruryuii Snonii
«I1Lmr00 yTBOPIOKOTHCS 3T1THO 3TOMIM JIBOX CTaTeH i, HA OCHOBI PIBHOIPAB’sl YOJIOBIKA 1 JPY>KWHH, TIOBUHEH TIi-
TPUMYBATUCS IXHBOIO B3a€MHOIO criBnpaneoy» [13]. Jns ifioro ykinaaeHHs HOTpiOHO JIMIIe MOAaTH 3asBY 10 Op-
ra"y BJIaJH Ta 3roga 00ox mapTHepiB. [lomaHHs 3asBU BBaXKa€ThCS MyOJIYHUM OTOJIOIIEHHSAM Tpo 1utto0. s
OTPUMAaHHS TaKoro J03BOJNy (JilleH3ii), CTOPOHM MOBHHHI MPHUCATHYTH MOCAI0Bii 0c00i Aep>KaBHOTO OpraHy B
TOMY, III0 HEMA€E TIEPEIIKO]] A0 YKIAJCHHS IXHOTO MU0y, MpUHaiMHI TakuX. ToOTO MexaHi3M aOCOIOTHO CXO-
KU 3 aHITI0-aMePUKAHCHKUM. [IpOTATOM CHITBHOTO JKUTTS MOIPYHOKS MOXKe HaOyBaTH CIijibHE MaiiHO. Po3momin
MIX CITaJIKOEMIISIMH 31HCHIOETHCS 32 €BPOINEHCHKUM 3pa3KoM, TOOTO pIBHOMIpHO MiXK Hamaakamu [ 14, c. 358].

BucnoBku. Otox, ynponox XIX—XX cr. fAnonis yBiOpana B ceOe Halkpallli NPaKTHUKH PO3BUHYTHX
KpaiH. B Hamomy aHaltizi BU MOXe CIIOCTEPIraTH, 110 SIITOHIT 32030 YyBaId IIMPOKHUNA CIICKTP THCTUTYLIN 1 HOPM
rpaBa, TOYMHAIOYN BiJ{ TIOJIIIT 1 aX J0 CymiB — yce 3a3Hayio 3MiH Ta pedopM. BapTo BigzHauuTH, 0o 0e3 mux
BUMYIIIEHUX 3MiH SIMOHIS He 3MOmTa O TAKUMH HIBHJIKAMH TEMIIAaMH BiTHOBUTH CBOIO €KOHOMIKY. 3aBISKH 1M
3MiHaM, MaHIBHUU B CYCIUIBCTBI MUTITAPH3M Ta PEBAHIIII3M BIAIOCH OIOJATH, IO AaJI0 3MOTY SITIOHCHKOMY €KO-
HOMIYHOMY JIBY BiIOYTHCE.
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The article explores the contemporary state of research concerning the potential methods for ensuring access
to justice. It delves into the multifaceted aspects of this subject, including the procedural elements of court systems,
the appointment and support of qualified individuals in judicial positions, and the various procedures associated
with initiating and resolving cases. The research emphasizes the importance of legal codification in guaranteeing not
only access to the court but also ensuring fair and impartial judicial reviews, ultimately serving the primary goal of
safeguarding the rights and legitimate interests of individuals. Furthermore, the article highlights a specific focus on
criminal justice, with scholars, particularly V. Shybiko, positing that access to justice is an autonomous principle within
criminal procedures, rooted in the broader human right to judicial protection. Overall, the research underscores the
significance of ongoing scholarly investigations into the diverse dimensions of access to justice, acknowledging its
foundational role in effective procedural legislation and its intrinsic connection to broader human rights principles.
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The current level of research on the possibilities of ensuring access to justice

Cmammst po3ensioae cy4acHuil Cman 00CI0ANCeHb U000 NOMEHYIUHUX Memooie 3abe3neyeHHss 00Ccmyny 00 npa-
60CY0051, BKIIOUAIOYU NPOYEOYPHI eleMeHmu Cy008Ux CUCEM, NPUHAYEHHS mda NiOMpUMKY KeaniQiKosaHux ocio Ha
nocaoax cy0oie, a maKodic Pi3HOMAHIMHI npoyedypu, NO8 SI3aHI I3 NOPYULEHHAM MA GUPIUEHHAM cnpas. [JocniodceHHs:
NIOKPECII0E 8ANCIUBICING NPABOBOL Koougixayii ax eapanmii He quute docmyny 00 cydy, aie Ui 3a0e3neueHHs cnpa-
8€ONUBUX MA OE3NPUCMPACHUX CYOOBUX PO321A0I8, WO 6 KIHYeBOMY NIOCYMKY CIYIHCUMb OCHOBHOIO MEMON 3AXUCHLY
npae ma 3aKoHHUX iHmepecis ocio. Kpim mozo, y cmammi Ha2onouyemocs Ha KOHKDEMHOMY aKYeHmi Ha KPUMIHAIbHE
npagocyoosi, 30Kpema Ha OOCTIONCEHHAX GUEHUX, SIKI CIBEPOACYIOMb, U0 OOCIYN 00 NPABOCYO0s. € ABMOHOMHUM NPUH-
YUNOM 8 KPUMIHANLHUX NPOYEOYPAX, 6KOPIHEHUM y wiupuie po3yMiHHSL Npasa JOOUHU HA cyOO8UUl 3axucm. 3azanom,
00CIOHCEHHS NIOKPECTIOE BANCIUBICIb NPOOOBICEHHS HAYKOBUX OOCIONCEHb 8 PI3HOMAHIMHUX ACNEKmMax 00Cmyny 00
npaeocyoosi, BUHAIYU U020 PYHOAMEHMATIbHY POlb Y BNPOBAONCEHHI eeKmUBHO20 NPOYECYAIbHO20 3AKOHO0A6CMEA
ma 1020 HYMpIWHil 36 30K I3 3A2AIbHONIOOCOKUMY NPUHYUNAMU NPAE TTOOUHU.

Knrouosi cnosa: npasocyoos, docmyn 00 npagocyoos, npaga moo0UuHu, KOHYenyis, cy0osutl 3axXucm

Introduction. Securing access to justice is marked not just by an ongoing reform of the judicial system
but, more significantly, by the challenges of our era, revealing new facets and forms. This underscores the need for
an examination of access to justice in contemporary conditions, shifting towards ensuring the complete spectrum
of human rights and addressing risks. The evolution of the information society, processes of globalization, and
individualization are influencing the emergence of modern trends of a comprehensive nature. This interdependence
is crucial for societies to safeguard against contemporary threats and make strategic decisions to ensure not only
justice but also peace and security. This rationale is further supported by the repercussions of large-scale armed
aggression and numerous crimes of aggression committed on the territory of Ukraine.

The analysis of recent research and publications indicates that the issue of access to justice is quite
relevant, especially in conditions of a state of war. Various aspects of this problem are discussed in the works of
scholars such as Luzhanskyi A. V., Savchyn M., Stepanova S. V., Kaidash O. Yu., Hrokholskyi V. P., Shybiko V.
P. and others. Legislative and other regulatory acts of Ukraine, as well as international treaties, were used during
the writing of the article.

The purpose of the article is a systematic analysis of the current state of research on the possibilities of
ensuring access to justice. Identification of key trends, issues, and solutions in this context is a crucial aspect of the
study. The article aims to highlight and analyze theoretical concepts presented in contemporary research, taking
into account practical aspects of ensuring access to justice in the conditions of the modern socio-legal environment.

Presentation of the main research material. The evolution of a contemporary perspective on the right
to access justice commenced in the latter part of the 20th century. The crystallization of the notion of «access to
justice» as a fundamental concept reflecting the provision of a genuine opportunity to seek protection of one’s
rights is associated with research conducted by scholars of the Italian school of law regarding the provision
and legal regulation of access to justice. In the 1970s, the Florentine Project, conducted under the auspices of
UNESCO, aimed to substantiate and shape a qualitatively new, modern philosophy of justice. Within this project, a
comprehensive theoretical concept of accessibility to justice was formulated based on reports from representatives
of European countries. These reports delineated general trends in the global development of justice, underscored
existing challenges, and proposed solutions.

It is noteworthy that the scope of the reports extended beyond procedural law alone. An effort was made to
scrutinize the conceptual features of justice by using specific countries as examples and comparing these features
with the overarching trends in the development of justice worldwide. The ideological inspiration behind the project
was Mauro Cappelletti, an Italian professor and the author of the work «Access to Justice», who underscored the
imperative to change the theoretical approach to justice and law as a whole.

Cappelletti aimed to construct a fundamentally novel concept of justice wherein rights would possess
tangible, substantive expression rather than merely formal acknowledgment. Rooted in practical concerns, his
theoretical considerations sought to uncover tangible barriers and hindrances to accessing courts and justice.
Cappelletti’s noteworthy contribution lay in scrutinizing the nature of these barriers. On one hand, he acknowledged
the necessity of certain barriers in court access, recognizing that a regulated procedure is essential to prevent
chaotic access to the courts. On the other hand, he emphasized that these barriers should not infringe upon human
rights, rendering the protection of these rights impossible [1].

Among the identified barriers, Cappelletti highlighted organizational, financial (including the high cost of
legal proceedings, especially when it exceeds the plaintiff’s potential recovery for small claims), temporal (long
waiting periods for case resolution), economic, and administrative obstacles. Additionally, he gave considerable
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attention to party inequality, pointing out that individuals or entities with substantial financial resources enjoy
distinct advantages in initiating or defending legal claims.

They can afford the costs associated with legal proceedings and tolerate the delays inherent in such
processes. This inequality is manifest in differing levels of awareness about one’s rights and the right to judicial
review, primarily impacting economically disadvantaged populations but not exclusively confined to them.

Furthermore, the accessibility of justice varies for individuals who only sporadically engage with the
judicial system compared to those who could be considered professional litigants. A challenging aspect is also the
judicial safeguarding of community interests. For example, if a government-led dam construction project poses
a threat to a community, expecting someone with the financial means to sue the government to intervene may be
futile.

In summary, Mauro Cappelletti and the Florentine Project aimed to formulate a comprehensive and
pragmatic approach to the concept of access to justice. This approach addresses both the imperative of regulating
court procedures and ensuring that barriers do not violate individuals’ rights. Cappelletti’s work laid the foundation
for a novel understanding of justice, emphasizing its tangible expression over mere formality and concentrating on
tackling practical barriers to access to justice.

Cappelletti’s notable achievement lies in his examination of the nature of barriers to access to justice.
On one hand, he recognized the necessity of certain barriers in approaching the court; chaotic access to the court
must be avoided, necessitating the regulation of the procedure. On the other hand, he stressed that these barriers
should not infringe upon human rights, hindering their protection. Among such barriers, Cappelletti identified
organizational, financial (including high procedural costs for the parties, which could surpass the plaintiff’s
expenses for small claims), temporal (lengthy waiting times for case resolution), economic, and administrative
obstacles. The scholar also gave considerable attention to party inequality. Individuals or organizations with
substantial financial resources, usable for legal proceedings, enjoy clear advantages in initiating or defending
lawsuits. Primarily, they can afford the legal process and withstand the delays associated with it.

A pertinent example is the dispute between an individual and a large-scale enterprise or the government,
where disparities in financial resources, legal preparedness, and experience between the parties are evident.
Inequality manifests in varying levels of awareness about their rights and the right to judicial review, primarily
impacting financially disadvantaged populations but not exclusively limited to them. Additionally, the accessibility
of justice appears distinct for those who only sporadically encounter the judicial system compared to professional
litigants. The judicial protection of community interests is also problematic. For instance, if a government-led
project, such as dam construction, threatens a community, expecting someone with the financial means to sue the
government to intervene may be futile.

The Florentine Project yielded the «access to justice movementy, a series of measures designed to ensure
genuine access to justice. Consequently, since the 1970s, the definition of «access to justice» has undergone
expansive interpretation due to the widespread adoption of alternative dispute resolution practices and the
acknowledgment of the necessity to provide legal assistance to vulnerable population groups. The legal science,
influenced by the «access to justice movementy, has reevaluated categories such as class actions and the right to
free legal aid. This movement, characterized by its interdisciplinary nature, allowed its proponents to argue that
opportunities for judicial protection are shaped not only by legal but also by social, economic, and, to some extent,
political factors.

By the close of the 20th century, the concept of accessibility to justice had definitively shifted from the
theoretical domain to practical implementation. A notable example of this transition was the judicial reforms in the
United Kingdom. In the last third of the 20th century, an outdated judicial system underwent reform, culminating
in the establishment of the Supreme Court in 2009. Concurrently, procedural law underwent revision. In 1994,
Lord Harry Woolf, then a member of the House of Lords, was appointed Lord Chancellor to review the existing
rules and procedures of the civil courts of England and Wales. In June 1995, Lord Woolf published an interim
report outlining the problems of civil procedure in England and Wales, and he presented a reform program in July
1996 as the final report titled «Access to Justice» [2]. Within two years, a comprehensive judicial reform was
implemented, transforming the culture of judicial activities and enhancing access to justice, particularly through
the establishment of reasonable timeframes for case resolution.

In summary, it is noteworthy that for a significant duration, the ideas of access to justice lacked clear
theoretical expression, intricately intertwined with other concepts and theoretical perspectives. The concept of the
right to access to justice serves a specific goal in legal regulation — to afford every interested party the opportunity
to participate in the dispute resolution process, defending their rights and interests, regardless of economic or other
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potential obstacles. The key characteristic of this concept is the notion of «access», which finds codification at the
international level in treaties, conventions, recommendatory acts, and in the practices of international human rights
bodies.

The evolution of the right to access to justice, as seen through history, reveals its formulation following
the adoption of universal and regional human rights conventions. This concept was partly shaped by the European
Court of Human Rights (ECtHR) and partially developed by foreign scholars influenced by the ECtHR’s practices.

The «access to justice» movement in the latter half of the 20th century played a significant role in societal
transformation, contributing to legislative improvements and the establishment of unified procedural standards
across European countries during a period of general judicial crisis.

In Soviet legal literature, access to justice was examined within the framework of procedural law as a
principle defined by V. Semenov (the term’s author). This principle represented the state-guaranteed opportunity
for any individual to address the court, following the procedures established by law, for the protection and defense
of their rights and interests in the judicial process. The democratization of the state and social order in independent
Ukraine stimulated domestic scientific research on this matter [3].

Contemporary judicial system reforms, primarily focused on bringing the court closer to the population
and facilitating citizens’ access to justice, underscore the critical importance of this issue at all stages of judicial
system reform. While the study of the essence and content of accessibility to justice is not entirely new in the
domestic legal environment, various aspects of research are explored by representatives of general legal theory,
philosophy of law, international law, and different branches of law.

Under contemporary conditions, «access to justice» is categorized as both substantive and procedural law,
showcasing its interdisciplinary nature. Furthermore, it is defined as an inter-branch constitutional principle - a
legal category ensuring the provision of the right to judicial protection for human rights and citizens.

Dr. M. Savchyin addresses issues related to the formation of the domestic mechanism for legal protection
of constitutional rights and freedoms, as well as various aspects of the right to a fair trial in the activities of the
Constitutional Court of Ukraine. The author approaches the problem of the right to a fair trial by extrapolating
empirical experience in securing this right onto the doctrine of constitutionalism and the dynamics of legal
protection institutions, determining the interconnection of social values and human rights, analyzing the hierarchy
of constitutional values, and defining the normative nature of human rights and fundamental freedoms within the
constitutional structure [4].

A series of scholarly works by A. Luzhansky focuses on exploring the constitutional nature of the right
to access to justice and characterizing the features of the constitutional-legal mechanism guaranteeing such a
right. The author examines the right to access to justice as a subjective constitutional right, highlighting that the
terms «right to access to justice» and «access to justice» are essentially synonymous in the author’s perspective.
Luzhansky underscores the absence of a specific definition for the concept of «access to justice» in the Constitution,
Ukrainian legislation, and international treaties to which Ukraine is a party. Instead, various components of this
concept are elucidated in the decisions of the European Court of Human Rights (ECtHR), emphasizing the need for
legislative clarification of this fundamental legal category. The author emphasizes that ensuring access to justice by
the state requires a transition from mere declarations to the actual provision of the right to appeal to the court [5].

S. Stepanova’s constitutional and legal research delves into the peculiarities of implementing and realizing
regional standards of the right to a fair trial within the Ukrainian legal system. Stepanova suggests that, for the
purpose of improving the mechanism for implementing the constitutional right of an individual to access the court,
several measures are necessary.

These include simplifying procedures for less complex cases, expanding the category of civil cases
that can be considered through simplified procedures, changing conditions hindering the initiation of court
proceedings, introducing court fees only at the stage of initiating court proceedings, not delaying the resolution of
staffing issues related to the appointment of judges, increasing funding for judicial activities, introducing judicial
oversight of the quality of legal services provided by defenders in criminal proceedings, increasing state control
over the enforcement of judicial decisions, and preventing judges from excessively formalizing the requirements
established by law [6].

0. Kaidash and V. Groholsky draw attention to recent legislative acts related to the institution of judicial
protection of human rights. These acts aim to expand the competence of courts in resolving disputes over violations
or unlawful restrictions of personal rights, overcoming artificially created obstacles to effectively carry out this
activity in recent years [7].
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From a legal regulation standpoint, the matter of access to justice is primarily centered on its procedural
aspect, involving well-developed procedural legislation and its practical application by courts, making this domain
the subject of extensive research. According to Y. Bityak, the exploration and resolution of the access to justice
issue are directly linked to the quest for the optimal model of justice in Ukraine [8].

During the groundwork for the establishment of administrative justice in Ukraine, he identified several
factors that could effectively impact the accessibility of administrative justice within the framework of the
Ukrainian judicial system formation. These factors include the effective restoration of human rights and legal
protection against public authorities, adherence to international legal standards, provision of free legal aid when
necessary, establishment of a clear procedure for the consideration of administrative disputes, territorial proximity
of administrative courts to the population, training of highly qualified professionals for administrative courts,
ensuring the enforcement of decisions, implementation of Council of Europe recommendations, broadening the
involvement of non-governmental and civil organizations in providing legal assistance in quasi-judicial forms of
dispute resolution, simplification of legal procedures, and adequate financing of administrative courts to ensure
their independence. The practical implementation of a significant portion of these recommendations underscores
the tangible importance of doctrinal research on the issue of access to justice [9].

Researchers have addressed the issue of access to criminal justice, with V. Shybiko making an attempt
to establish that access to justice constitutes an independent principle within the criminal procedure in Ukraine,
originating from the overarching human right to judicial protection. The scholar contends that ensuring the right to
access justice aligns with the criteria used to determine the principles of criminal procedure [10].

Conclusions. The first category encompasses the establishment of an accessible court system, considering
their geographical distribution, the appointment of qualified individuals for judicial roles, and providing
organizational support for the functioning of courts, among other aspects. The second category involves the
procedures for initiating a case in court, adhering to procedural timelines, challenging actions or inaction of
officials, ensuring compliance with the case hearing procedure, and enforcing decisions. Research in these areas
remains pertinent for further academic investigations. It is important to note that the legal codification of these
elements serves as a state guarantee not only for access to the court but also as an assurance of a fair and impartial
judicial review, with the primary objective of safeguarding the rights and legitimate interests of individuals.

Therefore, it can be asserted that enhancing access to justice is a fundamental aspect for the effective
reform of procedural legislation. An examination of current research reveals that the majority of domestic scholars
approach the right to access to justice from the perspective of human rights guarantees. Consequently, it can be
argued that the right to access to justice inherently acts as a general legal guarantee for the protection of the rights
of individuals and citizens in the judicial process.
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PROBLEM-ORIENTED APPROACH TO THE FORMATION OF
INFORMATION SUPPORT FOR JUDICIAL AND LAW
ENFORCEMENT AGENCIES

The article discusses the use of a prospective problem-oriented approach to shaping the information support
for judicial and law enforcement agencies. The rapid development of information technologies is transforming the
criminal environment. Criminals increasingly utilize the digital space, leaving numerous diverse electronic traces within
it. These encompass personal information, online correspondence, phone call records, media data, browsing history,
geolocation data, and more. The task of judicial and law enforcement agencies is to uncover criminal patterns through
the electronic traces of offenders and provide timely intelligence information. For the effective processing of data on
criminal activities, the use of quality information support by judicial and law enforcement agencies is currently an
essential condition. Its formation is only possible through the application of a problem-oriented approach to data
collection, storage, and analysis. The efficient operation of modern judicial and law enforcement agencies requires
the utilization of cutting-edge information technologies (IT). Such technologies can ensure quality and rapid data
management and transform them into useful information for making fair and transparent judicial decisions. With the
exponential growth in the volume of information that judicial and law enforcement agencies need to process on a daily
basis, the requirements for organizing data repositories and exchanging criminal legal information among different
structures of the legal system are increasing. To establish effective information support for judicial and law enforcement
agencies, it is necessary to employ new solutions, tools, and methods for data analytics and information technologies,
such as artificial intelligence (Al).

Keywords: criminal justice, law enforcement agencies, information-analytical support, problem-oriented
approach, information technologies, digital data analytics, artificial intelligence, criminal offender profiling.

Koganvuyk O., banax C.

IIpobnemno-opiecnmosanuii nioxio 0o ¢popmyeannsa inghopmayinnozo 3adeneuenns cyoosux ma nPaGoOxXo-
POHHUX 0p2anie

Poszensinymo numanus uKopucmamnts nepcnekmusHo2o npooemMHo-opiEHmMo8ano2o nioxody 00 Gopmyeanns
inghopmayitinozo 3abesnevents cyoo8UX ma NPAGOOXOPOHHUX OP2aAHIE.

Cmpimkuii po36umox iH@opmayiiHux mexnono2it mpaucgopmye 3nouunne cepedosuwe. Bee wacmiwie 3nouun-
Yi BUKOPUCMOBYIOMb YUDPOBUTI NPOCIID, 3ATUUAIOMb Y HbOMY Oe3iy PISHOMAHIMHUX eleKMPOHHUX c1idig. Lle oco-
bucma ingpopmayis, nepenucka y Mepexci, 3anucu meie@oHHUX po3mos, mediaingopmayis, icmopis 3anumie y 6paysepi,
oaHi ceonoxayii mowjo. 3a80anHs cyoo8uUx ma npasooXopOHHUX OP2AHi8 NONALAE 6 MOMY, W00 GUABUMU 3TOYUHHI cXeMU
3a eNeKMPOHHUMU CIOAMU NPABONOPYWHUKA MA HA0AMU ONepamueHy po3gioyeanvry ingopmayiro. s epexmugnol
00pOOKU OAHUX NPO 3MOYUHHY OISIbHICMb Cb0200HI HeOOXIOHOW YMOBOI € GUKOPUCHAHHSA SKICHO20 THQOPpMAYiiHo20
3abe3neuenHs cyOOBUMU MA NPABOOXOPOHHUMU OP2AHAMU, (POPMYBAHHS AKO20 MONCIUBE JUE i3 3ACTNOCYBAHHAM NPO-
O1eMHO-0PIEHMOBAH020 NIOX00Y 00 30UparnHs, 30epieants Mma AHANIMUKY OAHUX.

Edpexmusna Oisnonicms cyvachux cyoosux ma npagooXopoHHUX Op2anié nompedye GUKOPUCMAHHA HOBIMHIX
ingopmayitinux mexrnonoeiu (IT). Taxi mexnonoeii moxcyms 3abe3neuumu AKiCHe ma weuoKe YAPAeIiHHL OAHUMU A
nepemeopenHs ix y KOpucHy ingopmayiio 0 RPUUHAIMMA CNPABEONUBUX | NPO30PUX CYOOBUX piuenb. V 36 A3KY 3 eKc-
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NOHEHYIAbHUM 3POCMAHHAM 00Cs2i8 Hpopmayii, AKY nOMpPIOHO WOOEHHO ONpaAybO8YEaAmU CYOOUUHHUM MA NPAGo-
OXOPOHHUM OP2AHAM, MAKOIC 3POCMAIONb UMO2U 00 OP2AHI3aAYil CX08UW, OAHUX MA OOMIHY KPUMIHATLHO-NPABOGOIO
IHGhopmayiero Midc pisHUMU CIPYKMYpamu npagosoi cucmemu. /[ns popmysanns eghexmusrozo ingopmayiiino2o 3aoes-
neueHHs CyO08UX Ma NPABOOXOPOHHUX OP2AHI8 CbO20OHI HeOOXIOHO BUKOPUCTNOBYBAMU HOBI DilleHHs, IHCIPYMeHMU 1l
Memoou GHAIMUKYU OaGHUX Ma THHOPMAYIIHUX MEXHON02IU, Makux sk wmyynuil inmenexm (LLI).

Knrouosi cnoea: cyoouuncmeo, npasooxoponti opeanu, iHGOpMayiiHo-aHalimuyHe 3a0e3neuents, npoonem-
HO-OpIEHMOBaHUL NIOXIO, iHpoOpMayitini MmexHoN02il, AHATIMUKA Yu@DPoBUX OAHUX, WIMYYHUL IHMeneKm, npopine ocodu
BNMOYUHYS.

Statement of the problem. The development of technologies is transforming society, creating more
opportunities for offenders and complicating the work of judicial and law enforcement agencies. Crime increasingly
utilizes the information space. Even if the crime itself is not committed online, its participants (both offenders and
victims) leave various electronic traces in the digital space: phone call records, online correspondence, browsing
history, media data, geolocation data, and more. The task for judicial and law enforcement agencies is to identify
criminal patterns through the electronic traces of offenders and provide timely intelligence information. For the
effective processing of crime data, the use of quality information support by judicial and law enforcement agencies
is a necessary condition.

The state of research of the problem. Specific aspects and principles of information support for judicial
and law enforcement agencies have been the subject of research by domestic and foreign scholars, including S.
Shoptenko and Y. Kovalchuk, J. S. Hollywood, Z. Winkelman, A. Santos, I. Jenkins, J. Mariani [1-4]. However,
they have addressed only a narrow range of issues. Information-analytical activities and analytical research are a
modern direction in the work of law enforcement agencies and the judicial system of Ukraine. The application of a
problem-oriented approach, modern information technologies, and data analytics to establish reliable information-
analytical support for judicial and law enforcement agencies is a relevant issue in the context of reforming the
judicial system of Ukraine.

Presentation of the main research material. The concept of “information support” has many different
definitions. In judicial practice and law enforcement activities, this concept denotes the processes of collecting and
processing tactical and operational information to ensure management processes within law enforcement agencies
and to shape the awareness of citizens and society as a whole [1]. It is used for conducting operational and tactical
activities and analyzing crimes and investigations [3].

Information about criminality comes from two main sources: victims’ responses to surveys regarding
crimes committed against them and administrative data from law enforcement agencies about reported crimes.
Victims’ survey responses contain information about crimes reported to the police as well as those crimes that were
not reported. Data about crimes from law enforcement agencies reflect information about reported and registered
crimes.

Individuals, groups, and organizations involved in criminal and illegal activities are becoming increasingly
experienced. Offenders are quickly leveraging the power of new technologies as they emerge. However,
technological progress can also enhance the investigation methods of judicial and law enforcement agencies.
Specifically, it has now become possible to conduct blood group analysis at a crime scene, the results of which can
be used for the rapid identification of both victims and perpetrators, simplifying their apprehension.

These advantages create new challenges. The digital world holds an incredibly vast amount of information.
For instance, in just one year, during one FBI investigation, six petabytes of data were collected [4]. Law
enforcement agencies must process data from various new and unfamiliar sources and enhance the use of already
accumulated data. Without effective information analysis, it will be challenging for judicial and law enforcement
agencies to counteract the criminals they accuse of committing crimes.

Establishing information support is a challenging task for judicial and law enforcement agencies since
their resources are primarily allocated to fulfill the basic functions of ensuring citizen safety. Most judicial and law
enforcement personnel lack training in data processing and digital technologies, usually necessary for conducting
advanced analytics [5]. Judicial authorities require access to data-driven information; however, resource limitations
may restrict their ability to efficiently search for relevant information for investigations, even in the presence of
vast amounts of data.

New investigation tools and methods can help judicial and law enforcement agencies overcome resource
limitations and analyze large volumes of digital data within criminal investigations. Artificial intelligence, open-
source data management tools, predictive analytics solutions, and leveraging social media capabilities can reveal
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previously unseen connections within information and identify key dependencies. New data sources can provide
access to information pools, and new technologies can create new opportunities for data utilization. These
capabilities are capable of reducing manual work for analysts and reducing costs by 70 percent [6]. The use of
these tools and approaches can assist investigators, judges, and prosecutors in reducing the time spent on searching
and analyzing data while increasing the time devoted to tracking criminals and ensuring public safety.

When forming the information support for law enforcement agencies, the primary issue is not the data
itself but the approach to data collection, storage, and analytics. Often, critical data sources are either absent,
excessively challenging to access, or too complex for analysis, resulting in gaps in investigations.

The initial step in addressing the problem of data abundance often involves creating an even larger pool
of data (data containing similar information). Judicial and law enforcement agencies have vast amounts of data but
struggle to use them effectively due to computational and integration issues. Outdated and insufficient computational
power and platforms hinder extensive analysis. Segregated data, both within and outside organizations, impede
quality access to integrated data that could facilitate investigations and enable effective judicial decisions [7].

Subsequently, analysts can organize and manage this larger and more comprehensive dataset, combining
data sources to simplify the comprehension of available information. Important data sources include internal data
retained by law enforcement agencies, commercial data sources, and open sources such as social media activity,
property records, criminal histories, professional licenses, medical databases, and numerous other sources.

An outcome or problem-oriented approach to shaping information support can help select valuable
information from a large data pool to create a cohesive understanding of individuals, places, and objects related
to a specific criminal investigation. Such a comprehensive understanding can reveal significant gaps in analysis,
such as connections between known accomplices or email correspondence. Knowledge of these gaps can assist in
further collecting and monitoring necessary information in a criminal case.

There are five stages identified for the effective use of data related to complex investigations [4]:

1. Analysis of existing data sources and ways to use and manage them [8]. Simple data organization
and accessibility for investigators can ensure a swift start to case review. Achieving better data integrity at the
beginning of an investigation can lead to a better understanding of subsequent processes [9]. This process may
involve checking internal databases like records management systems, and external databases, as well as ensuring
data access and integration.

2. Search for new data sources. Applying a goal-oriented approach to data collection and organization
can reveal common gaps in knowledge. Every individual creates a digital footprint, including criminals, which
may enable investigators to identify gaps in evidence. A new data source can consolidate cases into a single
investigation or open up a new criminal case. Discovering useful data sources from other agencies, commercial or
open sources, or even publicly available social media data can fill critical gaps in a criminal case [10].

3. Determination of methods for obtaining and storing data sets. A massive pool of all available data is not
useful for investigators if it’s challenging to find precise necessary information. This requires data to be structured,
organized, and stored in a defined manner. A specific set of necessary data management tools depends on the
precise volume and nature of the data used in the investigation. For instance, powerful graphics and understandable
data structures can simplify the creation of data repositories that unify various data types into a single visual
data structure describing relationships between specific individuals, places, and objects [11]. A well-defined data
structure can be used for predictive modeling and forecasting probable crime locations in the future, enhancing
resource utilization. Applying creative data storage methods leads to cost reductions and improved understanding
[12].

4. Meeting the analytical needs of law enforcement personnel, availability of more powerful computing
systems, and better data repository integration. When data volumes are small, basic analytical skills and programs
for working with spreadsheets may suffice for processing preliminary analysis of structured data from corporate
systems and other applications, as well as unstructured information like emails, text messages, and audio recordings.
But when this volume grows into millions, new technologies, advanced analytics, and forensic expertise skills may
be necessary for analysis [13].

5. Choosing the most effective type of reporting that best reflects performance results. The specificity of
reporting and data visualization will vary for each case, yet the way data is used, such as visualization, should be
the simplest and most understandable.

Technologies are not merely new and interesting tools that enhance existing processes; they can unveil
entirely new ways of conducting investigations. Today, many analysts spend a considerable amount of time
searching for needed data, potentially leaving only a short period for analysis and aggregation. In the future,
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investigators may rely on new data processing tools for swift retrieval of necessary information, allowing them to
spend a larger portion of their time on data analysis. Currently, a patrol officer spends 80% of their time on crime-
related tasks and the rest on administrative duties [4].

By utilizing advanced data processing tools, law enforcement agencies can assess existing data sources
by conducting an audit that includes information storage, management, access, and usage. Data analysts conduct
exploratory analysis to understand the quality and completeness of the data. In the absence of consistent access
to critically important data, such as connections, instructions, and geolocation business data, compilation from
publicly available sources and social media data from nearby locations is conducted. Subsequently, departmental
leaders coordinate plans for obtaining, processing, and storing data in the cloud, ensuring instant access to the
latest computing systems and eliminating data redundancy. Utilizing efficient data processing tools and methods,
investigators focus on criminal networks, achieving investigation objectives more swiftly.

Configuring systems for analytical processing begins with understanding the spectrum of available data
sources—from internal data sources to social media activity data. Next is the need to organize data exchange
between different sources. This requires the development of a system that efficiently organizes, formats, and
stores data. For instance, it should be capable of formatting records in a way that names, dates, and locations are
easily searchable. This allows law enforcement personnel to encompass dozens of data sources for the automatic
compilation of criminal histories, profiles, and unlawful actions.

Data from various sources can be structured into a unified query output. Input data includes unstructured
information like scanned documents; semi-structured data, such as websites and social media; and structured
data, including ownership records, professional skills, and criminal records. The result is a comprehensive,
multidimensional profile of the individual suspected of committing a crime [4].

However, investigators and judicial authorities typically do not need only one person’s profile. They need
to understand diverse forms of connections—personal relationships or even social media interactions. By using
automated data analysis to search for connections among multiple structured resulting profiles, law enforcement
can create criminal networks and understand actions and behavior within groups. Specifically, natural language
processing can perform what’s known as named entity recognition-artificial intelligence can use contextual cues to
distinguish, for instance, a suspect from an innocent citizen by their name [14].

All these tools enhance the accuracy of investigation results and help the police reach correct decisions
faster. Instead of spending weeks or months developing a detailed relationship diagram, they can utilize stored
data and real-time data streams to create consolidated data for analysis, enabling quicker results. Investigative
departments use natural language processing to study incident reports and identify patterns in criminal activity.
With this information, they can identify areas with high levels of specific crimes, allowing them to take appropriate
action in those areas in advance [15]. The ultimate outcome of employing advanced tools in the information and
analytical activities of judicial and law enforcement agencies should be the adoption of optimal judicial decisions
and a reduction in crime rates.

Conclusion. Criminals are becoming increasingly sophisticated, hence successful criminal case resolution
by law enforcement agencies and the adoption of optimal decisions by courts necessitate a problem-oriented
approach to information provision. Such an approach utilizes cutting-edge data storage and processing technologies,
innovative solutions, tools, and methods. Judicial and law enforcement agencies require access to data-driven
information. Artificial intelligence, data management tools, predictive analytics solutions, and leveraging social
media capabilities can reveal previously unseen connections between information and identify key dependencies.
New data sources can provide access to information repositories, innovative technologies can create enhanced data
utilization capabilities.
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OCOBJNBOCTI AIMIHICTPATUBHO-ITPABOBOI'O PEI'YJIIOBAHHSA
MPOXOIKEHHS IYBJIITYHOI CJYKBU TA TJOTPUMAHHS
CIHYXBOBUX OBMEKEHDb B YMOBAX BOEHHOI'O
YU IHIIOT'O HAJI3BBUYAMHOI'O CTAHY

Ipoananizosaro cymuicme npagogux pexcumie B0EHHO20 Mda HAO38UYANIHO20 CIMAHY, BUOKPEMIEHO IXHI 03HAKU
ma ocoonusocmi 3anpo8adxceris. JocniodnceHo npasose pe2ynio8ants 3aCmMOCY8aAr s 00MedHCeHb 00 NYONIYHUX CLYHC-
6osyise nio uac 8ocHHo20 cmary. Jlogedeno, ujo silicbkosa azpecis pg 3ymosuna 3miny npoyedyp ujooo 3aCmocy8anHs
AHMUKOPYNYILIHUX MA ITHCIMUMYYIOHATbHUX 00MediceHb Ol NYONiuHUX CyaHcO08yie. 3anponoHo8aHo NOOAIbLULY cucme-
MaAmu3ayito HOpMAmMUEHO-NPABOBUX AKMIB, W0 Pe2yoMb NUMAHHA NPOX0OJCeHHs NYONIUHOIL Cayxcou nio yac 0cH-
HO20 CIaHy.

Knrouosi cnosa: soennuil cman, nyoniynuil ciysxcboseys, nyoniyHa ciyxcoa, obmedicents, 3a00poHa, npasose
DPecyno8aHHsL.

Shovkun Y.

Features of the administrative and legal regulation of public service and observance of service limitations in
the conditions of war or other state of emergency

The publication analyzes the essence and specificity of the legal regimes of the military and superintendent
states, seeing their signs and specificity of the problem. It was emphasized that the military aggression of the Russian
Federation against our land meant a significant transformation of the legal regulation of the status of public services,
the organization of their work, the procedures for entering and leaving the public service. Restrictions and restrictions
have been established for public servants who have recognized significant transformations during the war period,
divided into two groups: 1) procedural (related to entry into public service and from i passages, including nutrition,
transfer, change of minds, work, vacancy); 2) anti-corruption (related to the existing anti-corruption legislation).

It has been brought to light that the peculiarities of public service under the legal regime of the military regime
mean: the extension of public service in the bodies of state power and local self-government, subjects of the security and
defense sector of Ukraine to service at the facilities is critical i infrastructure; exchange of labor constitutional rights
related to the security of the right to work, time to work and vacancy, the activity of professional vocational schools, the
establishment and dissolution of the employment contract; a reduction in anti-corruption measures was possible when
a person was appointed to public service in terms of carrying out special verifications, withdrawing gifts, and issuing
certificates about Volodymyr sovereignty, the installation of a fence for public servants to remove the planting bonds in
a remote mode, located behind the cordon, due to the immediate possibility of their removal on the territory of Ukraine
for weather conditions.

The need to systematize the system of regulatory and legal acts that regulate the nutrition of public service
during the war period was emphasized.

Keywords: military camp, public service, public service, boundary, fence, legal regulation

IMocTanoBka mpodiaemu. BilickkoBa arpecis p¢ npoTu Hamoi KpaiHM 3yMOBUJIA 3Ha4HI IEPETBOPEHHS
B XKHUTTEMISIILHOCTI Hamoi kpaiHu. HeraTuBHI HACIiIKH, OB’ I3aHi 13 OOWOBUMH HisIMH, TOPKHYJIUCS YCiX cdep
CYCHIIBHO-TIONITUYHOTO XUTTS, B T. 4. cpepH myOiuHoro ynpasminHs. [1ig yac akTuBHUX O00HOBMX Jif, 110 Bif-
OyBaJIvCs Ha yCili TepuTOpii KpaiHu, 6araTo ciyO0O0BIIIB Ta OpPraHiB IepKaBHOI BIaau OyJaH BUMYIIIEHI €BaKyrOBa-
THUCS 13 MicCLIb MOCTIMHOT qucoKanii B O1b11 Oe3MeuHi perioHH, a iHKOIH i 3a KopAoH. Takok YnMao mpaliBHUKIB
OpraHiB MyOJiYHOT BIagu OyJM 3BiIIbHEHI 3 JEpXKaBHOI CIyXOW BHACHIJIOK TIEBHUX OOCTaBUH (CTaH 3J0pOB’S,
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

nepeizn Ha iHIe Micile MEIIKaHHs TomIo). 3a3HauuMo, 110 Brponosxk 2020-2021 pp. Ha Teputopii kpainu 3adik-
coBano emigemiro Covid-19, sika Texx cpusiina neBHii Tpancopmarii ciyx00BUX BiTHOCHH: HAOYJIU MOMIUPEHHSA
MPAaKTHKH JUCTAHIIHHOI AisITbHOCTI, poOOTH 32 1HAWBIyaIbHUMH TpadikamMu TOIIO.

3po3ymiso, 1m0 BHACHIZOK BIUIMBY TAKUX HEraTUBHHUX (paKTOpPiB BUHUKJIA HEOOXiAHICTH TpaHC(opmarii
MIPOIIECY MPOXOHKESHHS My OIIIYHOT cITyk01 B YMOBaX BOEHHOTO UM HAJ[3BUYAHHOTO CTaHY, 11 afarTarlii 10 IBHIKO-
3MiHIOBaHUX YMOB XHTTS. BogHOYAacC BiANOBIIHI MEPETBOPEHHS MAIOTh BiIOyBaTUCS Ha OCHOBI HaJIE)KHOI HOpMa-
THUBHO-TIPABOBOI MPAKTHKH, IO J]A€ 3MOTY IIBHJIKO BPETYJIFOBATH CITIpHI MUTAHHS Ta 3a0€3MEUUTH MpaBo Mmy0Iid-
HUM CIY>KOOBISIM Ha HaJIe)KHI YMOBH TIpalli, a JJIs ICPKABH — HE BTPATUTH KEPOBAHOCTI Ta Mepen0adyBaHOCTI y
MTOBCSIKACHHIN MisTIBHOCTI. Y 3B’S3KY 3 I[MM HaBITh MICIIs IEKUTLKOX POKIB, SIKi CYIIPOBO/UKYIOTHCS JiecTabimizari-
€10 COLIABHO-CKOHOMIYHUX MPOLECIB, MUTAHHS HAJIEKHOTO aMiHICTPATUBHO-TIPABOBOIO PETYIIIOBAHHS IIPOXO-
IDKSHHS JIepyKaBHOI CIIy)KOH BCe e HaI3BUYAaHO aKTyallbHi i MOTpeOyIOTh HAJIC)KHOTO HAyKOBOTO OIPAITFOBAHHSL.

AmHaJji3 ocTaHHix gociaigxkedsb i myGaikauiii. B aaMinicTpaTHBHO-IpaBOBiil JiTepaTypi BiZOMO YUMAIO
(byHIaMEeHTaIbHUX TIpalb i3 3araJlbHUX MMHUTaHb MyOJiYHOT CITy)KOH, sIKi ocTaHHIM YacoMm posriinanu JI. P. bi-
na-Tiynosa, K. I1. Bnanosceka [1; 2]. BapTo Buokpemutu 3100yTkH (haxiBLiB, IO JOCTIIKYBald 0COOIUBOCTI
MIPOXOJKEHHsI TyOIiuHOT ciTy»O0u B MPaBOOXOpoHHI cdepi, a came: I1. O. Komipyoro, B. M. Cronbosoro [3; 4].
3BuuaiiHo, MOXHA BUOKpeMHUTH HaykoBi npatli FO. b. Ipxu [6], npucesiueHi aHaizy oOMeXeHb i 4ac MPOXOIKeH-
Hs TyOJTigHOT CITy>k0W, SIKI TIOB’s13aHi1 3 pi3HUMH c(hepaMu pO3BUTKY BiJTIOBITHUX CYCIUTFHUX BiTHOCHH. Takox 3a
OCTaHHIH piK y HAyKOBOMY OOITy 3’ SIBUWJIKCH TIpalli, B AKHX PO3MNIAJAI0THCS MMTAaHHS OpraHi3alii Ta IpOoXOoIKEeHHS
myOJIIYHOT CITY>KOHM TiJ] 9ac BOEHHOTO cTaHy, 30kpeMa nmyomikanii O. B. bypaetinoi, 1. 0. Xomumaa, JI. M. Kop-
Hytu [7-9].

Meta cTaTTi — BU3HAYUTH OCOOJIIMBOCTI aIMiHICTPATHBHO-TIPABOBOTO PETYIIOBAHHS MTPOXOKSHHS ITy-
6mi4HO1 cimy»Ou B mepiof Aii BOEHHOTO ad0 Ha/JI3BUYAaHHOIO CTaHy, a TAKOXK MOPAIOK 3aCTOCYBaHHS Ta peajizamii
BiJIMOBITHUX 0OMEXKEHB IO IMyOIIYHUX CITYKOOBIIIB i Yac IXHBOT [ii.

Buxknax ocHOBHOT0 MaTepiaay gociaimkenass. OCHOBHUMH HOPMAaTUBHUMH aKTaMU, IKi PETYITIOIOTH MO-
PAIOK BUHUKHEHHS, PO3BUTKY, 3MICT NIepe0iry Ta MPUITMHEHHS CYCITIIbHUX BiIHOCHUH ITiJl 4Yac BOEHHOTO ab0 HaJ-
3BHUYAHOTO CTaHy, € 3akoHU YKpainu «IIpo mpaBoBHiA pe:KUM BOEHHOTO CTaHy» Ta «IIpo mpaBoBUi pexuM Haf-
3BHYANHOTO CTaHy». BilOBiIHO /10 3a3HAYEHNX JOKYMEHTIB BOEHHHI Ta HAI3BUUAHHMIA CTaH XapaKTePU3YIOThCS
TaKUMH O3HAKaMU: HAJIEKATh IO CHEHiaTbHUX MPABOBUX PEIKHMMIB, SIKi MAIOTh THMYACOBUH XapakTep; BBOIATHCS
abo Ha BCiil TepuTOpii HaIIOI JAepkaBH, a00 B il OKpEeMHX MICIIEBOCTSX; ITiJ] Yac iX mepediry opraHam JiepKaBHOT
BJIaJIH, BIICHKOBUM OpraHaM (BifChKOBOMY KOMaHyBaHHIO) a00 OpraHaM MiCIIeBOTO CAMOBPSTyBaHHS HATAI0ThCS
BiJIMOB1/THI TOBHOBa)KEHHS, 1[0 CIIPSAMOBaHI Ha YCYHEHHS BIJTIOBITHUX HETaTHBHHUX (DaKTOPIB; i yac IXHBOT Jii
MOXYTh OOMEKYBaTHCh OCHOBHI IIpaBa Ta CBOOOIH JIFOMUHHU | TPOMAaJITHHHA, a TAKOXK IIpaBa Ta 3aKOHHI iIHTepecH
OPUINYHHX 0Ci0; 00MEXXeHHS TpaB, CBOOO Ta 3aKOHHUX iHTEpeciB (Pi3HUHUX 1 OPUANIHHX OCIO BiZOyBa€eThCs
T1IBKH BIIPOJOBXK CTPOKY iXHBOT Aii.

PizHuIS Mik BUIIe3a3HAYCHUMH [IPABOBUMH PEKUMAMHU TIOJISITAE B TOMY, III0 BOEHHUI CTaH BBOJUTHCS Y
pasi 30poiiHoT arpecii UM MOTEHIIHHOT MOXKIIMBOCTI HAIay, M0 3arPOXKy€ JICPKABHOMY CYBEPEHITETY Ta TEPUTO-
pianbHOT miyicHocTi [10], a HaA3BUYAHHUI CTaH MOXKE 3aIPOBAHKYBATUCS B pa3i BUHUKHEHHSI HAJA3BUYAHUX CH-
Tyalliil TEXHOTEHHOT0 200 MPHPOIHOTO XapaKTepy 3aralbHOACPIKABHOTO PiBHS, BHACTIOK SIKMX BUSBICHO CYTTEBI
JIFONICHKI KEPTBU Ta MaifHOBI 30uTkH [11].

TakuM YUHOM, BOEHHUH CTaH € IPABOBOIO PEAKIIIEI0 Nep>KaBU Ha 30BHIIIHIO arpecito 3 00Ky iHIINX JIep-
JKaB, a HaJI3BHYAHMI CTaH HacamIiepe]l OB’ 3aHNH 13 BHYTPIIIHIME 3arpO3aMH MPUPOTHOTO, TEXHOTCHHOTO UM
JIONCBKOTO XapakTepy. JleTanbHuil aHai3 MONI0KEHD BHIE3a3HAYCHUX JOKYMEHTIB JJa€ 3MOTY 3pOOUTH BHCHOBOK,
10 OCHOBHI TXHI TIOJIOKEHHS B YaCTHHI PETYIIIOBAHHS CYCIIJIBHUX BITHOCHH MyOJIIYHOT CIIY’)KOM CTOCYIOTBCS BH-
KOHAHHS 3aX0J1iB IPABOBOTO PEXKUMY BOEHHOTO CTaHY.

Boxnouac ynHHE 3aKOHOAABCTBO YKpAiHM, IO PETYITIOE€ MUTAHHS 3alpOBAHKEHHS IIPABOBOTO PEKUMY
BOEHHOTO CTaHy Ta 3[A1HCHEHHS JepKaBHOTO YIPaBIiHH 3a fioro yMoB npotsrom 2022 p. 3a3HaI0 3HAYHUX 3MiH
Ta JIONOBHEHB, 30KpeMa: Ha TEPUTOPISIX Mii pexKMMY BOEHHOTO CTaHy MOXKYTh OyTH YTBOPEHI THMYACOBI JiepKaBHi
opranu (BificbKOBi aaMiHicTpauii). ko paiioHHa 4u obnacHa aamiHicTpalis HaOynu cTarycy BiHCBKOBHUX, TO
BiJIMOBIJTHI TIOCA]TH MOXKYTh 3aMilllyBaTHCS BiCHKOBOCITY>KOOBIISIMH, 0COOaMU PSA0BOTO 1 HAYAJILHUIIBKOTO CKJIa-
Jly TIPaBOOXOPOHHUX OPTaHiB, CIYXOU IMBIIHHOTO 3aXUCTY. BiliChKOBI, 10 BIAPSHKEHI 10 TAKUX aIMiHiCTpaIii
3aIIUIIAIOTECS HA CITY)KO1 0e3 BUHATKY 13 CITUCKIB 0COOOBOTO CKJIa/y BiIMOBIIHUX BIHCHKOBHX (hOpMyBaHb abo
MIPaBOOXOPOHHUX OPTraHiB; SKIIO 3aTBEP/UKYETHCS TAMYACOBA CTPYKTYPa BUKOHABYHMX OPTaHIB CITbCHKUX, CEIIHII-
HUX 200 MICBKHX pajl, TO IyOIIiYHi CITy>KOOBIII OpraHiB MiCIIEBOIO CAMOBPSITYBaHHS, TIOCATU SKUX HE BKITFOYCHI 110
TaKol CTPYKTYPH — IIEPEBOAITHECS HAa PIBHO3ZHAYHY UM HIDKYY Mocajy. Takoxk Uit TaKUX IMOcax MoXKe OyTH Oroo-
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IICHUH TPOCTIi; AKIIO B CTPYKTYpi pailoHHOI BiliCKKOBOT aiMiHiCTpallii BifOyBa€eThCs MPU3HAYCHHS a00 3Bijlb-
HEHHsI MyOITYHUX CTyKOOBIIIB, TO TaKe pillleHHs Ma€ OyTH MOTOPKEHE 13 00IaCHOO BIHCHKOBOIO aMiHICTpalli€lo.
Kpim Toro, aHaIoTigHOTO JI0 MICHKUX Ta CUTBCHKHX paji, HadaJbHUX 00IacHOT aJIMiHICTpaIlii Ma€ TPaBO 3BUTLHATH
3 1ocaj] (BUBOAMTH B IPOCTiid, IEPEBOIUTH Ha 1HILI TOCaan) 0Cib, ki 3aiiMatoTh BIAMOBIAHI HOCA 1 Y BAKOHABYUX
opraHax BiIIoBiIHUX oOacHUX abo paiioHHux pax [10; 12].

V yacTuHi AOTpUMaHHS 0OMEXEHb, AKi BCTAHOBIIOIOTHCS Ui MyOIIYHUX CIIy>KOOBLIB M 4ac MpU3HAa-
4YeHHs a00 3BUTLHEHHS 3 BIAMOBIAHHUX MOCAJI, HA MEPiol BOEHHOTO CTaHy BIAMOBIIHI 00MexeHHS a00 CKacoBaHi
abo 3a3HaiM BiANOBiAHOI TpaHcopMalii, HAIPUKIAA: HA MOCaIU JEeP>KaBHOI CIykOH, MOCaau B OpraHax Mic-
[IEBOTO CaMOBPSYBaHHS OCOOM MPH3HAYAIOTHCS 0€3 KOHKYPCHOTO BiOOpy, KpiM TOTO, 3aKOHOJIABCTBO HE BH-
Marae 000B’SI3KOBOTO ITOJIaHHs JEKIapallii, 1OCTaTHhO HAsBHOCTI B CAMHOMY JEp)KaBHOMY PEECTpi JIeKiaparliit
JIeKJIapariii mpo MaiiHO Ta JIOXOIU OCOOH 3a MUHYJIMH piK. 3ayBakuMo, IO MICJIS IPUITHHEHHS BOEHHOTO CTaHy
(He mi3Hime 6 MicALiB Mmicid 1i€l MoAii) Ha Taki I0Cay OTOJIOIIY€ETHCS KOHKYPC BIAOBIAHO JJO BUMOT YHHHOTO 3a-
KOHOJIABCTBA; MPUYOMY 3arajibHUi TEpMiH NiepeOyBaHHS 0COOM Ha BiIMOBIIHIN TOCali Aep KaBHOT CITyKOU MiCIIs
MIPUITMHEHHSI BOEHHOTO CTaHy CTaHOBUTH 12 micsiB [13]; oci0, mpusHaueHnx 6e3 KOHKYpCHOTO Bigbopy, 3abopo-
HEHO TIEPEBOJIUTH Ha 1HIII MMOCaH JePKaBHOT CITy)KOH ab0 Mocai B OpraHax MiCIIEBOTO CAaMOBPSTYBaHHS, SKIIO
oco0a MmpeTeHIye Ha 3aiHATTS [TOCaIH ICPKABHOI CIIyO0HM abo B OpraHax MiCIIEBOrO CaMOBPSTyBaHHSI, a TAKOX
Ha 3alHATTS IOCaJI, IO HaJICXKATh 0 MOJITHIHUX, TO B MIEPiof il BOEHHOTO CTaHy BOHA HE IOJA€ JOKYMEHT IIpO
MiATBEPKCHHS PiBHS BOJOAIHHS JCPKABHOIO MOBO0. BimoBizHa BuMora Mae OyTH BHKOHAHA MPOTATOM TPHOX
MICSIIIB 3 JTHS IPUTIIMHEHHS YH CKacyBaHHS BoeHHOTO cTany [10; 14]; ocobu, mo Oynu nmpu3HaveHi Ha BiAMOBIIHI
mocau, 3alHATTS AKUX oTpelye crelianbHol IepeBipKH, 30008’ 13aH1 OAATH BiANOBIIHI JOKYMEHTHU (TUCHMOBY
3roxy, aBrobiorpadiro, komii 0cOOUCTHX NOKyMEHTIB Tomo) misHime 31 ciuns 2024 p. BukonaHHs 1i€l yMOBH
Moxke OyTH npoJoBxkeHo Ha 90 THIB y BUNAIKY, KO ocoba Oepe ydacTh y 60HOBHX AisX, ab0 opraH, 1o MpoBo-
JIUTH TIEPEBIPKY, 3HAXOMUTHCI HA THMYACOBO OKYITOBaHUX Teputopisax [10; 13].

Binbin MOBHO MUTAHHS MPOBEICHHS CIENiadbHOI MEPEBIPKY ITiJ] YaC BOEHHOTO CTaHy pPErIaMEHTOBAHO
3akoHoM Ykpainu «IIpo BHECEHHS 3MiH J0 IESIKUX 3aKOHIB YKpaiHU PO BU3HAYCHHS TOPSIKY ITOJIaHHS JIeKIapa-
1ii 0ci0, ymOBHOBaKEHUX Ha BUKOHAHHS (PyHKIIIH AeprkaBu a00 MICIIEBOTO CaMOBPsIyBaHHS, B YMOBAaX BOEHHOTO
CTaHy» Ta po3’siCHeHHsM HalioHaIbHOTO areHTCTBa 3 MUTaHb 3anodiranns kopyniii «1llomo mpoBeneHHS crieri-
ANBHUX TIEPEBIPOK J0 MEPEMOTH HaJl pOCIHCHKOIO (hepepaltiero: po3’scHeHHs: HalioHanbHOTO areHTCTBA 3 MUTaHb
3anobiranHs kopymmii» Big 12.05.2022 Ne 7. Tak, nepeBipku, nependadeHi 3aKOHOIABCTBOM IIPO 3aroOiraHHs
KOPYIILii Y¥ PO OYMILICHHA BIAJH Ui 0Ci0, 110 MPETeHAYI0Th Ha Tocaau (IpU3HaueHi) 3 MiABUIIEHUM KOPYII-
[IHHUM PU3HKOM, TAKOX TOCaJH 3 BiNIMOBINaJbHUM a00 OCOONHMBO BiIIOBIJAJIBHAM CTAaHOBHUIIEM, ITiJ Yac Jii
BOEHHOT'O CTaHy HE MPOBOIATHCS Y pa3i, KOJMHM OPraH MepeBipKH 3HAXOAUTHCS Ha TEPUTOPISIX, € BEMYTHC OOHOBI
Jlii, a TAKOXK BIAMTOBIIHO 70 0Ci0, IO BUKOHYIOTH OOHOBI1 3aBIaHHs. Takox crelnianbHa epeBipKa He 3M1HCHIOEThCS
OO OCi0, SIKi MPU3HAYAIOTHCS HA MOCAIH 32 Pe3y/IbTaTaMK KOHKYPCY Ha IIEHTHYHY MOCaYy, SKIIO 00 HUX BXKe
MIPOBOJIMIIACS CIICITiaibHA TIEpEeBipKa B Mepioj Aii BOEHHOTO cTaHy [15; 16].

B ycix Bunankax, konu myonaiuHui ciyx0oBellb, 1110 OyB NpU3HAUYCHHUH Ha ITOCaay JIEeP>KaBHOI CIIY:KOH UH
rmocay B OpraHax MicIIEBOTO CAaMOBPSITyBaHHS B IIEPi0Jl BOEHHOTO CTaHy, HE MOJ[aB y BU3HAUEHI ITiCIIsl 3aKiHUCHHS
TaKOTO CTaHy JCKIApallio MPOo MAHO 1 JOXOAH, CepTH(]IKAT BOJIOMIHHS JACPIKABHOIO MOBOKO YH TOKYMEHTH JUIS
CrerianbHOl IepeBipKy Ma€e OyTH 3BUTbHEHHI TIPOTATOM TPHOX JHIB.

Hactynaum oOMexxeHHsIM, ke 3a3Hallo IEBHOI TpaHchopMallii i1 yac MpOoXoIKeHHs MyOIiYHO1 ¢y k0w,
€ TTOPSIZIOK JMCTaHIITHOTO BUKOHAHHS MOCcaoBUX 000B’s13KiB [ 17]. Takuii kpok OyB JOIIIEHUI Ha TOYaTKy 00MO-
BUX Jiif, K1 OXOIMJIIN Mail>ke BCIO TEPUTOPi0 YKpaiHH, 1 AaB 3MOTy 30€perTH opratizauiiiHy cTabiIbHICTb Ta KEpo-
BaHICTh CHCTEMH JIEP)KABHOTO YIPaBIiHHSA B AepkaBi. BomHoyac y kBitHi 2022 p. i3 BiAMOBIAHOIO cTabimi3alieto
orepaTtuBHOI 0OCTaHOBKH B JIeprKaBi JUCTaHIiHa poOoTa AJsl MyOaiuHUX CIyKO00BIIB Oysia BCTAHOBJIEHA TUIBKH
Ha TepuTopil YKpaiHH 32 HAsIBHOCTI pillIeHHS KEPIBHHUKA ICPKABHOT CITy)KOH Ta BIIMOBIIHAX TEXHIKO-OpraHi3aIiii-
HUX YMOB JUI BUKOHaHHS iX (pyHKIiOHaNbHUX 000B’s13KiB [18]. BukoHaHHs mocagoBuX 000B’S3KiB 32 KOPIOHOM
MOYKJIMBO 3/IIICHIOBATH y pasi CIy»KOOBOTO BiJIPSIKCHHS, & B pa3i MOPYIICHHS BKa3aHOTO OOMEXKESHHS 10 0COOH
3aCTOCOBYETHCS IUCIHMILTIHAPHE CTATHEHHS Y BCTAHOBICHOMY 3aKOHOABCTBOM ITOPSIKY.

Baprto Takox 3BepHYTH yBary Ha OOMEXEHHs I0JI0 CYMICHHIITBA Ta OTPUMAaHHS MOJAPYHKIB, sSKi BCTa-
HOBJIEH] CT.CT. 23 Ta 25 3akony Ykpainu «lIpo 3amoOirannsa xopymuii». Tak, 3rigHo i3 3akoHoMm Ykpainu «IIpo
BHECEHHS 3MiH 110 3akoHy Ykpainu «[Ipo 3anmobiranHs KOpymiii» o0 0COOIUBOCTEH 3aCTOCYBaHHS 3aKOHOIAB-
cTBa y cepi 3amoliraHHs KOPYIILii B yMOBaX BOEHHOTO CTaHy» J0 MEPEXiTHUX MOJ0KEHb BiAMOBIAHOTO 3aKOHY
BHECCHI 3MiHH, SIKi BCTAHOBHJIM TaKi NpaBUJiIa CyMIIIEHHsI Ta CyMiCHHUIITBA IyOIIYHUX CIIyXOOBIIIB Ha mepiox i
BOEHHOTO CTaHy: BiIMiHEHO 3a00pOHY 3aiiMaTHCS 1HILOIO OIIaYyBaHOIO (KpiM BHKJIAJalbKOI, HAYKOBOI 1 TBOPYOi
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

JUSUTBHOCT1, MEIMYHOT MPAKTHKY, THCTPYKTOPCHKOI Ta CYIIIBCHKOT MPAKTHKH 13 CHIOPTY) ab0 IMiIMPHEMHHUIILKOO
JISUTBHICTIO. 3a3HaueHe TOIOKEHHS He MOMIMPIOETHCS Ha JISPKaBHUX CIYKOOBIIIB, TOCAIH SIKUX HAJEKATh 110 Ka-
Teropii «A» Ta IOCa0BHX OCI0 MICIIEBOTO CaMOBPSTyBaHHS, IIOCAIH SKAX HaJIexath 1o 1-3 kareropiid. Bomnouac
3aiiMaTHCA 1HIIOKO OIJIaYyBaHOIO JisUTbHICTIO MOKITMBO JIMIIE 32 IBOX YMOB: 1) AKIIO Taki 0coOu nepeOyBaroTh y
BimycTIli 0e3 30epekeHHs 3apo0iTHOT TuTaTH abo B pa3i MPOCTOr0; 2) SKIIO BiIMOBIIHUEI TPpyIOBUH J0TOBIp ab0
1HII JJOKYMEHTH YKJIQJaloThCs 13 1HIIMMHU oco0aMu, IIOA0 SIKUX Taki JAepiKaBHI CIIy:KOOBLI Ta MOCaA0Bi ocodu
MICIIEBOTO CAaMOBPSITyBaHHS IIPOTATOM OCTAaHHBOTO POKY HE 3IHCHIOBAIIA TIOBHOBAYKEHHS 3 KOHTPOIIO [19].

YV pa3i npunuHeHHs MPOCTOr a00 BUXOY 13 BiANOBIIHOI BiAMYCTKH i myOniyHi ciy»O0BIi MalOTh NpH-
MMUHUTH BiAMOBIJHY OIIadyBaHy YW MiANPHUEMHHUIBKY NisIBHICTH MPOTAroM 15 poboumx axiB. [Ipore mepebir
TaKHUX CTPOKIB Ha MEePioj Ail BOEHHOTO CTaHy 3yNMHUHIETHCS, ajie TUIBKU IJIs TUX CIIY:KOOBLIB, SIKi HE MalOTb MOX-
JIMBOCTI BYMHUTH BIJTIOBIHY TIepeiady MpaB y 3B’ 3Ky 3 THM, 1110 OepyTh O€3M0CepeIHIO yIacTh Y Bincidi 30poii-
HOI arpecii, BUKOHYIOTb 1HIIII 3aBAaHHS B iHTepecax 000pOHM Ta HalllOHAIBHOI Oe3MeKu JepKaBHu. Y TakoMy pasi
MIPUITAHEHHSI TAMPUEMHHUIIBKOT TiSUTBHOCTI BiZIOYBa€ThCS MPOTATOM 15 poOOYMX JIHIB, a TIepenada KOpIopaTUBHUX
mpaB — npoTsroM 60 JHIB 3 THs, KOJIX OYJI0 IPUIHHEHO YU CKACOBAHO PEKUM BOEHHH CTaHY.

VY dacTHHI 0OMEXCHHS 11010 OTPUMAHHSI ITOJIAPYHKIB: y MEPio Jil BOEHHOTO CTaHy Ta MPOTSITOM MiCSIIs
Ticist Horo MpUMUHEeHHs ab0 cKacyBaHHA, BUMOTH CT. 23 3akoHy Ykpainu «IIpo 3anobirans kopymiii», 30kpema
010 TXHBOT BApTOCTI, 3T1IHO 3 YACTHHOKO JIPYTOI0 HE TOIIMPIOIOTHCS Ha TaKi BUNIAJIKH: SIKIIO KOIITH OTPUMaHi
Ta MOBHICTIO BUKOPUCTAaHI JUI TYMaHITapHO1 TOIIOMOTH a0 3aXUCTY 0Ci0, AKi MOCTpaXk1ail BHACIIJOK 30pOHHOT
arpecii, Ha motpedu 36poiinnx Cun Ykpaiau (nani — 3C Ykpainu), 11 KymiBii ToBapiB (i3 MOJANBIION Mepea-
yero) 3C YkpaiHu, IpaBOOXOPOHHHUM OpraHam, MiJIpo3/ijiaM TepUTopiaibHOI 000POHU; SIKIIO TOBAPH, MPUAOaHi 3a
HWKYOIO IIHOK a00 oTpuMaHi Oe3oriatHo, Oyiu nepenani Ha norpedu 3C Ykpainu Ta iHIIUX cy0’€KTiB CEKTOPY
Oe3nexku Ta 000pOHHM; SKIIO TOBApH, NpUA0aHi 32 HIXKUOIO BapTicTIO a00 OTpuUMaHi O6e30IU1aTHO, Oyau IepenaHi
SK TyMaHiTapHa JJOIOMOTa JiJIs 0Ci0, SKi TOCTPasKIAIIH ITi]T Yac BICHKOBOI arpecii; Ko 0Co0H, SKi IPOKUBAIOTh
Ha TUMYacOBO OKYIIOBaHil TEpUTOPii a00 Ha TEPUTOPIAX, HA IKUX BEIYTHCS YU BeJaucs 00ioBi 1ii, a0o ocodwu, ski
OyJI¥ 3MYIIICH] 3aJTHITUTH MiCIle CBOTO (DaKTHYHOTO MPOKUBAaHHS BHACIIIOK OOHOBHX JIild, OTpUMAaH 0E30TLIaTHO
YH 32 MiHIMAQJIHOIO LIHOIO MOCIYTH 13 MPOXUBAHHA YW PO3MIILIEHHS, TPAHCIIOPTHI MOCIYTH, JIKapchKi 3aco0H,
Mean4Hi mociyra Toto [19].

TakuM YUHOM, YMHHE 3aKOHOAABCTBO YKpaiHW Ta MiN3aKOHHI HOPMATHBHI aKTH JESKUM YHHOM TpaHC-
(hopMyBay cuCTEMy OOMEKEHb, 110 3aCTOCOBYIOTHCS J0 IMyOIIYHUX CITYKOOBIIIB 3 YpaxyBaHHIM BUMOT BOEHHOTO
CTaHy, a caMe: 0OMeXXeHHsI IPU BCTYI1 Ha MyOniyHy ciry>k0y Ta oOMexeHHs y cdepi 3anodiranns kopymiii. Boa-
HOYAC ITiJ] 9ac Jii BOEHHOTO CTaHy JIO IMyOIIYHUX CITY>KOOBIIIB 3aIPOBaPKEHO HU3KY T. 3. «TPYIOBUX OOMEKCHBY,
IO BPEryJIbOBaHI HOpMaMu 3akoHy Ykpainu «[Ipo opranizamito TpyIToBHX BiTHOCHH B YMOBaX BOEHHOTO CTaHY»
Bix 15.03.2022. Jlo Takux oOMeXeHb MM MOXKEMO BiTHECTH HACTYIIHI: ITiJl YaC BOEHHOTO CTaHY OOMEXKYIOThCS
KOHCTUTYLiIHI IpaBa rpoMaisH, sKi nepeadaueHi cT.cT. 43, 44 OCHOBHOTO 3aKOHY AEp KaBH.

BucnoBxku. [IpoBenene qociikeHHS Aa€ 3MOTY ¢(OPMYITIOBATH NIEBHI BUCHOBKH Ta y3aralbHEHHS.

BiticekoBa arpecist pd mpoTu Hamioi KpaiHu 3yMOBIJIA 3HAYHY TpaHC(OPMAIIIF0 TIPABOBOTO PETYITIOBAHHS

[leBHUX 3MiH TakOX 3a3HAB MEXaHi3M 3aCTOCYBaHHS 3a00pOH Ta 0OMEXeHb, SIKi OyJlu CKJIal0BOIO aj-
MIHICTPaTUBHOI JTI€3/]aTHOCTI MyOIIYHOTO CITY>KOOBIIS 1 OyiiM HacaMIiepe]] IMoB’si3aHi i3 MPOIEAYyPOI0 BCTYITy Ha
myOIiyHy Ciry>k0y Ta JAi€l0 HalllOHAIBHOTO aHTHUKOPYMLIHHOTO 3aKOHOJABCTBA.

OCHOBHMMH HOPMaTHUBHO-TIPABOBHMH aKTaMH, SIKi 3alPOBAAMIM 3MiHHU JI0 MOPSAAKY HMPOXOIKCHHS ITy-
OmiuHO1 cimyOu TiJ yac BOEHHOTO CTaHy, € 3akoHU YKpainu «IIpo mpaBoBUil pexHM BOEHHOTO cTaHy», «IIpo
BHECEHHSI 3MiH JIO JISSIKUX 3aKOHIB YKpaiHu 11010 QyHKIIIOHYBaHHS JIEpyKaBHOI CITy»KOU Ta MiCIIEBOTO CaMOBPSIY-
BaHHSA Y MEPioJ il BOEHHOTO CTaHy», «I1po BHECEHHS 3MiH JI0 ACSKUAX 3aKOHIB YKpaiHU PO BU3HAYCHHS TOPSIKY
MOJIaHHS JICKJIapailiid 0ci0, YITOBHOBa)KEHUX HA BUKOHAHHS (DYHKIIIH JAepkaBH a00 MIiCIIEBOTO CaMOBPsITyBaHHS, B
YMOBaX BOEHHOTO cTaHy», «[Ipo opraHizariro TpyJOBUX BiIHOCHH B yMOBaX BOEHHOTO cTaHy», [locranoBa Ka0i-
Hety MinicTpiB Ykpainu, «Jleski TUTaHHs OpraHizaiii poOOTH JIep:KaBHUX CITY>KOOBIIIB Ta MPAaIliBHUKIB JICpKaB-
HUX OpPraHiB y Mepiojl BOEHHOTO CTaHy» TOLIO.

3a00poHU Ta 0OMEKEHHS IS MyOIiYHUX CITY>KOOBIIIB, SIKi 3a3HAJIM BIAMOBIIHOT TpaHchopMarii mix gac
Ji1 BOEHHOTO CTaHy, MOXKHA MOJUIMTH Ha TaKi KaTeropii: mpouenypHi (moB’s13aHi 13 BCTyIIOM Ha yOJiuHy ciyxO0y
Ta 3 11 IPOXOIKCHHSM, Yy T. Y. IIMTaHHS 3BUILHEHHS, IEPEBEICHHS, 3MiH YMOB IIpaili, HaJaHHS BiJlITyCTOK); aHTH-
KOpYIILiiHI (OB’ A3aHi 13 JOTPUMaHHIM 3aKOHOAAaBCTBA MPO 3ar00iraHHs KOPYIILiT).

[MpoxomxkeHHst myOIiuHOl CIy»)OU i 9ac il MpaBOBOTO PEXHMY BOEHHOTO CTaHY Ma€ TaKi 0COOJH-
BOCTI: TOfIBa HOBOTO Cy0’€KTa MPU3HAYEHHS MYOJIYHUX CIIY>KOOBLIB — BICHKOBHX aJMIiHICTpalil, AKi MaroTh
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MMOBHOBA)XCHHS 070 (OPMYBaHHS HOBOI CTPYKTYPH Ta IITATIB BIAMOBIAHOTO JCPKaBHOTO OpPTaHy; BiTHECCHHS
myOIiYHO1 cIyK0M B OpraHax JIep>KaBHOI BIIaJM Ta MICIIEBOTO CaMOBPSAYyBaHHS, cy0’€KTax CeKTopy Oesleku Ta
000poHH YKpaiHU 10 CIyXKOM Ha 00’€KTax KPUTHYHOI iHQPACTPYKTYpH; 0OMEKEHHS TPYAOBUX KOHCTHTYIIHHUX
MpaB, OB’ 3aHMX 13 3a0e3MeUeHHsM IIpaBa Ha Mpallio, 4acy BiAIOYMHKY Ta BIAMYCTOK, AISUTBHICTIO MPOQCILIOK,
YKJTaZaHHs Ta pO3ipBaHHsI TPYIOBOTO IOTOBOPY; 3HIDKEHHS aHTUKOPYIIIIIHAX BUMOT ITiJ] 9ac IPU3HAYCHHS 0COOH
Ha myOniuHy ci1y>k0y B YaCTHUHI MPOBEJCHHA CHELiaIbHUX EPEBIPOK, OTPUMaHHS MMOJApyHKIB, HAJaHHS cepTH]i-
KaTiB TIPO BOJIOMIHHS JEP>KaBHOK MOBOIO; BCTAHOBJICHHS 3a00POHU JIJIs ITyOJIIYHUX CITYKOOBIIIB BUKOHYBATH I10-
cajZioBi 000B’A3KHM B TUCTAHLIHHOMY PEXHMi, mepeOyBaroun 3a KOPIAOHOM, 13 OJJHOYACHUM HaJaHHSAM MOXIJIHUBOCTI
iX BUKOHaHHS Ha TePUTOPii YKpaiHU 3a TIOTOIKSHHSM 13 KePIBHUKOM.

V pe3yabraTi aHanizy HOpMaTHUBHOT OCHOBH IIPOXOMXKEHHS IyOi4HOT CIyKO0H M1l 4aC BOEHHOTO CTaHy Ta
BCTAHOBJICHHS BiJIIIOBITHUX OOMEKeHb BHSBIICHO JICIKY HECHCTEMHICTh Ta XaOTHYHICTb ii ckiamoBux. Lle Hacam-
nepe MoB’s13aH0 13 TUM, 10 0COOIMBOCTI MPOXOHKEHHS ITyOIiuHOT CITy>KOH MiJl HAC OCOOIMBHUX MPAaBOBUX PEXKH-
MiB He OyJIM BHECEHI JI0 IHCTHTYIIOHAILHUX HOPMAaTHBHUX aKTiB — 3akoHiB Ykpainu «IIpo gepkaBHY CITykO0y»,
«IIpo ciyx0y B opraHax mMiclieBOro caMoBpsiAyBaHHs», Kogekcy 3akoHiB YkpaiHH PO Mpaio, OCHOBHOTO TEKCTY
3akony Ykpaiau «IIpo 3amo6iranss Kopymimii» Tomo. TakuM YHHOM iCHY€E MOTpeda B CHCTeMAaTH3aIlil HOpMaTHB-
HO-IIPABOBUX AKTiB, SIKi PEryaIOI0Th IUTAHHS MPOXOHKEHHS IMyOIiuHOT CITy>KOH I1i]] 4aC BOEHHOTO CTaHY.

INepcneKTHBHHMH HANPSIMAMH NMOJAJBIINX J0CTIAKeHb BAPTO BH3HAYUTH (DOPMYITIOBAHHS IPOIIO3H-
i Ta peKOMeHJalii U010 YAOCKOHAJIEHHS IIPABOBOTO CTaTyCy MyOIiYHUX CIyKOOBIIB Ta MPOXOHKEHHS ITyOIIid-
HOT CITy)O0u.
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CYTHICTb TIPABOBOI JEP)KABU TA OCHOBHI HATIPSIMHA
MOBYJIOBMU ii B YKPATHI: TEOPETUKO-ITPABOBE JJOCJIIJ[>KEHHS

O0TpyHmMOBAHO 3HAUUMICTIL NPABOBOT Depaicasu 6 Oepiicasomeopenti Yrpainu. Poskpumo nuopanicmuune no-
Hamms npasosoi depoicagu. OKpecieHo pisHONIAH08E NIOX00U 00 BU3HAYEHHSI NOHAMMSL «NPABO8A 0epiicasay, 8i000pa-
JHCeHO i1 0CHOBHI 03HaKU. [JemanbHO po3ensaHymi maKi GUMOozu 00 YMEEPOICEeHHs NPABOBOL 0epIcasu.: GeluKe 3HA4eHHs
NPUPOOHUX, HEGI0 EMHUX MA HEeGIOUYINHCY8AHUX NPAG I 60600 NOOUHU, NPUHYUN PO3NOOLLY 61A0U; 0OMENCeHHs OUC-
KpeyitiHux no8Ho8adicenb, gepxoseHcmeo Koncmumyyii;, npunyun npagogoi susHaueHocmi; npuHyun nponopyiuHocmi;
NPUHYUN Npasosoi besnexu i 3axucny 008ipu 2pOMAOSHUHA 00 CB020 NPABOBO2O CIMAHOBUWA, HE3ANENCHICIb CYOY |
cyoois. [Iposederno oyintosarns pisHs nobydosu makoi depicasu 6 Ykpaini. Bemanoeneno ochosHi nanpsmku nodyooeu
npasosoi depaicasu.

Knrouoei cnosa: npasosa oepoicasa, depoicagre OYOIGHUYMBO, 0epICABOMEOPeHHsl, YKpaincbka depacasa, oep-
JICABHICb.

Kravchuk M. V.

The essence of the rule of law and the main directions of its building in Ukraine: theoretical and legal
research

This scientific article substantiates the importance of the rule of law in the creation of a state in Ukraine. The
pluralist concept of the rule of law is revealed. Various approaches to the definition of the concept of «rule of law state»
are outlined, its main features are highlighted. The following requirements for establishing the rule of law are considered
in detail: the great importance of natural, inalienable and inalienable human rights and freedoms; the principle of the
distribution of power, which provides for the existence of relatively independent and independent branches of power -
legislative, executive, judicial, and the establishment of such relationships between them that would make it impossible
to usurp all or most of the state power in the hands of one state body, and even more so in hands of one person;
limitation of discretionary powers; the supremacy of the Constitution; the principle of legal certainty, which means the
requirement of clarity of the grounds, goals and content of regulatory prescriptions, especially those addressed directly
to citizens, the principle of proportionality regulates the relationship between the set goal and the means and methods of
achieving it; the principle of legal security and protection of the citizen's trust in his legal position; independence of the
court and judges. An assessment of the level of construction of such a state in Ukraine has been carried out. The main
directions of building a rule of law state have been established.

Keywords: rule of law, state building, state formation, Ukrainian state, statehood.

IMocranoBka npodaemu. [1o0yn0BYy paBOBOi AEp:kaBM BU3HAYCHO K BAKJIMBY CTPATETIUHY METy YKpa-
THCBHKOTO JEeP>KaBOTBOPEHHS 1 TOMY 3aKkpimieHo B ¢T. 1| OcHOBHOrO 3akoHy Aepxasu — KoHctuTyuii Ykpainu, akTi
BHINIOT IOPUANTHOI CHIIH, Jie 3a3HaYeHO: « YKpaiHa € CyBepeHa 1 He3ale)KHa, IEMOKPaTHYHa, COLliaJibHa, TPaBOBa
JepkaBay [1], o Hajgae mboMy MpoIecy 0COOINBOT 3HAYUMOCTI.

Ha mymxy FO. M. O6opotoBa: «caMe y mpaBoBiii AepkaBi, uepe3 Bce Pi3HOMAHITTS 3AiHCHIOBaHHX JIep-
KaBHUX (PyHKIIH i KOHKPETHUX BUJIB IISUIBHOCTI OTPHMYE CBOE SICKpaBe BUPAKEHHS TiAHICTH OCOOHCTOCTI» [2,
c. 10].

3a cioBamu B. 1. JIleBuyka «IIpaBoBa fepxaBa € OJHUM 13 HAHOUIBII BAXKIIMBUX TOCSATHEHb JIIOACTBA. AJle
CJIiJT 3ayBaXKHTH, 1110 HA Cy4aCHOMY €Talli PO3BUTKY CYCIUIBCTBA B IIJIOMY, IIPAaBOBA JIepyKaBa BUCTYIIAE 17I€aJIOM,
MIEBHUM T'acjOM, KOHCTUTYLIHHUM HPUHIMUIIOM, CBOTO POy OPOTOBKa30M y MaiOyTHE, 1 MOKH 1110 HE OTpHUMaa
MIOBHOTO BTUIEHHS y Oyab-siKiit kpaini» [3, c. 121].
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KpaBuyk M.
CyTHiCTb NpaBOBOI Aep>XXaBW Ta OCHOBHI HanpsaMu NobyaoBu ii B YkpaiHi: TeopeTnKo-npaBoBe AOCNIAXKEHHS

3a TBepmkeHusiM [1. M. PaGinoBu4a: «KoHueniris mpaBoBoi JepkaBH Ja€ BiANPaBHI TYMaHICTUYHI Opi-
€HTUPU JUIS BIOCKOHAJICHHS i PO3BUTKY CYy4YacHOI IEMOKPAaTHYHOI AepKaBH (30KpeMa, B YKpaiHi), CIPIMOBYE Yy
BiJITIOBITHOMY HampsMi JisUTbHICTh PI3HOMAHITHUX OpraHiB. L{i€r0 KOHIIETIIIEI0 MOXYTh MTOCITYTOBYBAaTUCH 1 TPO-
MAaJISTHH JUTS i7ICOJIOTIYHOTO OOTPYHTYBAaHHS CBOIX OYiKYBaHb Ta BUMOT IIOJIO MPABOBOI MONITUKY AepxaBH. | TyT
CIIJT YiTKO HAroJIOCUTH HA TOMY, III0 BH3HAYaJIbHUM KPHTEPIEM «IPABOBOCTW» JCP)KaBH € 3a0€3IEUCHHS HEIO
BEPXOBEHCTBO IMpaBa SK SIBHIIA 3araJbHOCOMiaNbHOT0. ToOTO HIEThCs PO MaHyBaHHS y CYCHIIBCTBI U JepikaBi
caMe OCHOBOIIOJIONKHUX («IIPHPOAHUX») TpaB JIFOMUHY, 30aJaHCOBAHHUX 13 OCHOBOIIOJIOXKHUMH TpaBaMH 1HIIUX
cy0’ekTiB cycminbeTBay [4, c. 40].

BonmHovac nmponuio 6iibIine TPUAIATH POKiB po30yIoBU YKpaiHCHKOT IepiKaBH, OJJHAK CYTTEBHUX 3pYIICHD
y hopMyBaHHI IPABOBOI IepKAaBH HE BiIOYIOCS, X04a CTBOPCHHS TAKOi ICPHKABH — I1€ KOHCTUTYIHHO 3aKpilUIcHEe
3aBmaHHs. ToMy yKpaiHCBKi IPaBHUKHU CKOPETYBAIN METy IMOOYyJOBH IPaBOBOI Jep)KaBU dYepe3 aKTUBHE BTUICHHS
B YKpaiHChKE JIep>KaBOTBOPCHHS IIPHUHIIUITY BEPXOBCHCTBA MPaBa.

AHaJi3 ocTaHHIX gocaimKeHb i myoaikamiii. Tema mpaBoBoi JepkaBu BitoOpakeHa B Mpalsx 0aratbox
BUeHUX, 30kpema: M. C. Kenemana, M. 1. Ko3to6pu, B. B. Koneiiuukosa, B. O. Kottoka, H. M. KpecroBchkoi, A.
®. Kpmxanoscbkoro, B. /1. Jleruyka, FO. M. O6opotoBa, H. M. Onimenko, [1. M. PabiHoBuua Ta iH.

OpHak y BKa3aHMX Mpalsix BUKJIaJeHI aBTOPChKi MO3ULIT o0 OadeHHs 1i€i mpodaemu. ToMy BaxJIUBO
y3arallbHUTH TUTIOPJTiICTUYHE BUCBITIICHHS CYTHOCTI IIPABOBOT JIepKaBH 1 moiaTH OUTBIT MacTabHi, pi3HOIIaHO-
Bi IIOHATTS 1 pUCH Ta OCHOBHI HAaPAMKH (JOpMYBaHHS Takoi iepKaBu B YKpaiHi.

06’ exmom 0ocaiodicenHs € OCHOBHI TEHICHIIT 3/MiCHEHHs YKPaiHCHKOTO JIEP’KaBHOTO Oy/IiBHHIITBA.

TIpeomem docniodcerts CTAHOBIISITH TIOHSATTSI, OCHOBHI XapaKTEePHi PUCH IPABOBOI Aep:KaBH, 0COOIUBOC-
Ti 1i po30yn0BU B YKpaiHi.

MeTa HAYKOBOI PO3POOKH — OKPECIUTH IUTIOPATICTUYHE ITOHATTSI IPABOBOI AepxkaBu. Hamatu mupoko-
MacIITaOHy XapaKTepUCTHKY IPaBOBOI JiepaBi. BU3HAUNTH ii OCHOBHI, 3arajibHi 03HaKHU Ta HAIIPSIMKH TOOYI0BH
TaKoI Iep»aBH, OCOOIMBO BATOMUMH JJIsl YKPAiHCHKOTO JISPKABOTBOPCHHSI.

Bukian ocHOBHOro MaTepiajiy JOCTiT:KeHHsl. Y KOHTEKCTI PO3KPUTTS TEMH HacamIepen HeoOXiTHO
HAJIaTU TUTFOPANTICTHYHE BH3HAYCHHS IPaBOBOi jaepxkaBu. CBOEPIIHE MOHATTS IPABOBOI JAEpiKaBH CHOPMYITIOBAB
B. O. Kotrok, ajpke BOHO 0a3yeThCsl HA OCHOBHUX O3HAKAaX Takoi epkaBu: «IIpaBoBa jepikaBa — Iie Taka JiepiKana,
sIKa Ma€ BC1 03HAKU 3BHYAMHOI TUIIOBOT IepKaBH (JIepiKaBHY BJay, TCPUTOPIIO, CYBEPEHITET, (PiHAHCOBY-TPOILIOBY
CUCTEMY, JIep)KaBHY MOBY, HaIlIOHATIbHY KYJIBETYPY), @ TAKOXK COIIaJIbHO-IEMOKPAaTHIHY (HOpMy TIPaBIiHHS 1 IeMO-
KpaTUYHHUN JepKaBHUN PEXUM, K1 3aCHOBaHI Ha MPIOPUTETI MIpaBa i MpaBOBUX 3aKOHIB, 3a0€3MeYeHHI OCHOBHUX
mpaB, cBOOO 1 000B’SI3KIB JIFOAMHU 1 TPOMASIHHHA, ITPaB i cCBOOO HAPOAY, 3aKOHHOCTI W MPaBOMOPSAKY BiIIO-
BiJTHO JI0 OCHOBHMX BHMOT 1 CyTi IIpaBa — MpaBIH, NPaBUIbHOCTI, HAyKOBOI OOIPYHTOBAHOCTI, CIIPaBEIINBOCTI,
piBHOCTI i piBHOMpARB’s, TyMaHi3My» [5, c. 285].

3a TBepHKESHHSIM aBTOPCHKOTO KOJEKTUBY HABUAILHOTO MOCIOHMKA 3a 3arajibHOI0 penakiieio B. B. Ko-
neitunkosa: «[IpaBoBa fepaBa — Lie HOBUI eTal PO3BUTKY JEP/KABHOCTI. Ii He MOKHA POTOJIOCHTH — BOHA OBH-
HHa CKJIACTHUCS SK PEe3yJIbTaT pe)OpMU CKOHOMIYHUX, IONITHYHHX, TIEPKABHUX 1 MPABOBHUX IHCTUTYTIB, peabHOI
3MIHH XapaKTepy B3aEMOBIJTHOCHH MK CYCHIJIbCTBOM, JIEPIKABOIO Ta OCOOUCTICTIO. ...OTXe, B 3arajlbHOMY BH-
DJISII, IPaBOBY JEPKaBy MOXKHA BU3HAYUTH SIK ISpKaBy, B siKiil manye [IpaBo, ab6o sk mpaBoBy (popMy opraizarii
JUSUTBHOCTI ITyOIYHO-TIONMITUYHOT BIIIM Ta i B3a€EMOBIIHOCHH 3 1HAWBIAMH SIK Cy0’ €KTaMH mpasay [6, c. 29, 30].

VY upomy mwiani H. M. KpecToBchka akIieHTyBaIa yBary Ha TOMY, 1[0 «TEPMiH [IPaBOBa JepikaBa BBEICHUN
Yy HayKOBHH 1 MONITHYHUI 00ir HiMenbkuM BdeHUM Kapiiom-Teomopom Benbkepom (1813 p.), a Pobept don Moinb
JIaB iOMy BU3HAYEHHS: IPABOBa JIEpKaBa — ye 0epicasa, 3aCHOBARA Ha 3aKkpinienti 6 Koncmumyyii npag i c60600
epomaosan i 3abesneyenni ix cyoosum 3axucmom (1829 p.)». BueHa BU3HAUMIA «IIPABOBY NEpKaBy K TaKUH THIT
JIepKaBH, BJaJia sIKOi 3aCHOBaHa Ha MpaBi, OOMeKeHa IPaBOM Ta 3A1HCHIOEThCS y paBoBUX Gopmax» [7, c. 411].

Ha mymKy aBTOpChKOTO KOJEKTHBY ITij] rooByBaHHsIM M. C. KenbMaHa: «mpaBoBa JepkaBa — Iie opra-
Hizalis myOnivuHol BIaau, sika 0a3yeTbcsl Ha MPUHLUIAX MOBAard J0 0COOM W HEIOTOPKAaHOCTI ii mpaB i cBOOO,
BEPXOBEHCTBA NpaBa, JOTPUMaHHS 3aKkoHy. [IpaBoBa nepkaBa € CHCTEMOIO OpraHiB Ta IHCTUTYTIB, SKi TAPAHTYIOTh
Ta OXOPOHSIOTH HOpMaJibHE (PYHKIIOHYBaHHS TPOMAISHCHKOTO CyCHibCTBay [8, ¢. 227].

3a TBEp/PKEHHSIM aBTOPCHKOTO KOJIEKTHBY HallioHaJBHOTO IOpHIUYHOTO YHiBepcHuTeTy iMm. 5. Myaporo:
«TIpaBOBa JiepKaBa — ¢ OpraHi3allisi MOMITHYHOI BIaIH, TisUTBHICTD SIKOT 3aCHOBaHA HA BU3HAHHI Ta PEAIbHOMY
3a0e3MeueH ] MpaB i CBOOOJ JFOJMHH, BEPXOBCHCTBI IpaBa 1 B3a€EMHIN BiIMOBITaILHOCTI 0COOUCTOCTI 1 Jepxa-
Bm» [9, c. 152].

3 nporo npuBoxy O. @. CkakyH BKazana: «IpaBoOBa JepkKaBa IPYHTYETbCS HA PO3BUHEHOMY T'POMA/ISTH-
CHKOMY CYCIIJIBCTBI, B AKiH IOPUINYHO BU3HAIOTHCA 1 PIBHO FapaHTYIOThCS YC1 OCHOBOMONOXKH1 (IIPUPO/IHI) IpaBa i
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CBOOOIH JTFOJIVHH, peai3ailis SKUX 30aaHcoBaHa 3 iX 000B’sI3kaMU Ta MpaBaMH 1HIIUX JIFOCH, a IepikaBHa Bliajia
OB’ s13aHAa IPAaBOM 3 METOIO 3ano0iranus ii 3mopxuBanuam» [10, c. 194]. ¥V nonepenHroMy BUIaHHI BUeHa CIIPU-
MaJia TIpaBOBY JIepKaBy SIK COIIAJIBHO MPABOBY 1 PO3yMifa i «IK MOJITHYHY OPTaHi3allil0 CyCHUIbCTBA, Y SKOMY
MpaBo MOB’A3y€ 1 migkopsie coli Aep)kaBHY Baay, a OCHOBHI IpaBa 0coOM Ta i1 coriayibHa Oe3neka CKIagaroTh
3MiCT CBOOOIM, 32aCHOBaHOI Ha 3aKOHAX, SIKi IPUHAMAFOTBCS 1 MIIAI0ThCS 3MiHI 3aKOHHUM nurixom» [11, ¢. 140].

Ha namry mymky, HalOiIb1I TOBHO OXapaKTepU3yBaB MpaBoBy aepxkasy [1. M. Pabinosuu, chopmyinroBas-
IT1 OCHOBY KOHIICTIIIT TpaBoBoi iepkaBu. CaMe y Takii KOHIICTIIiT BACHUH CTBEP/INB: «3/1HICHEHHS OCHOBOIIOJIOXK-
HUX IIPaB KOXKHOIO JIIOIMHOIO 1 BCIMa CIUJILHOTaMH, KOTpP1 ICHYIOTh Y NIEBHiH KpaiHi, MOXke 3a0e3euyBaTH HacaM-
Tiepe;] BiIMOBITHA JiepKaBa. ...] Ko Iep’kaBa MaKCUMAaIILHOKO Miporo Oylie peari3oByBaTH TaKy CBOYO 3JaTHICTb,
3poOuUTH Lie CBOEIO (DYHKIIIEIO, TOJ1 BOHA 3MOXKE CIIPaB/i BBAXKATUCH MPABOBOIO». OTKe, BUCIOBIIOIOUYUCH CTUCIIO,
BiH aKIIEHTYBAB, L0 «MPAB0BA 0EPIAHCABA — Ye 0epAHCABA PEalbHUX OCHOBONONOICHUX NPAB i 0008 A3Ki MoOuHU ma
iHwux cy6’exmie cycninbcmea. binpll TOBHY Ae(iHIiLiI0 PO3IIAAYBAaHOIO MOHATTS, BUCHUN MOJAB TAKUM YHHOM:
npagosa oepiicasa — ye 0eprHcasa, 6 AKitl IOPUOUHHUMU 3ACOOAMU, MAKCUMATbHO 3a0e3neyena 30a1anco8ana pe-
anizayisi 0CHOBONONIONCHUX NPA8 i 0606 13Ki6 N00UHU ma inwux cy6’ckmis cycninecmeay [4, c. 46]. lani BueHuit
y CBOil KOHIIEMIIiI MpaBoOBO1 JepkaBu 3a3HaunB: «OCHOBOITOJIOXKHI ITpaBa MalOTh OYTH MPIOPUTETHOIO, BHUIIOO
IIHHICTIO TIOJITUKY TAKOI JIepIKaBH, a iX BIPOBAKEHHS 1 3aXHCT — ii TOJIOBHUM TOKJIMKAHHSM, ii BU3HAYATLHUM
3apmaHHsAM. CaMe Taka Jep)KaBa € HUHI OJJHUM HalBH3HAYHIIINM 3arajJbHOIIONCHKHX MOTITHKO-IOPUINIHUX i/1ea-
niB. KoHuernis npaBoBoi Aepxasu popMyBaacs B icTOpii MO THKO-NPABOBOT [yMKH MOCTYIIOBO, BT1IIOIOYH Kpa-
111, TYMaHiCTUYHI 3100y TKH COIIaJIbHOT Teopii Ta MpakTUKH. [Ipu 11bOMy BUKOPHCTOBYBAIIUCH OKPEMI TIOJIOKEHHS,
BHCJIOBJICHI TAKMMH BHJIATHUMH MHCITUTENSIMH, siK [Imaton 1 Apuctorens, T. To66c 1 [Ix. Jlokk, XK-XK. Pycco i
I-JI. MonTeck’e. [oOBHAM ke «(pyHIATOPOM» 3a3HAYCHOT KOHIICTIIT IIJIKOM CIYIITHO BBA)YKAETHCS BUJIATHHN
HiMenpKkuil ¢pinocod 1. KaHT (xoua caM BiH BXKHBAB JIEIIO iHIIUN TEPMiHOJOTTYHUI BUpPa3 — «IIPABOBHIA JEpiKaB-
HUl ycrpiity). Cepenl yKpaiHChKHX BUCHUX, XTO MIJITPIMYBaB 1 pO3BUBAB i/Ict0 MpaBoBoi jaepxkasu Oymu: b. Kic-
TakiBcbkuid, M. [anienko, C. HicTpsiHCcbkuid, A. Manuupbkuii, B. Ctapoconscbkuii» [4, c. 46]. Kpim Toro, y miit
KOHIIETIIIi] TIpaBOBO{ JIepKaBU 3a3HAYCHO, IO CyJacHa 3arajbHa TEOpis MPaBOBOI AEP’KaBH IPYHTY€ETHCS HA CEMH
OCHOBHUX TIOJIOXKEHHIX. HaliBaX MBIl 3 HUX TaKi: no-nepuie, B EAHOCTI, «3B’SI31I1» JABOX SBHIII ITPaBa 1 IepKaBu
TIEPBUHHUM € 3arajbHO-COIlialIbHE («IIPUPOIHE») MPABO HABITH BXKE TOMY, IO BOHO BUHUKAE paHille i He3aIexK-
HO BiJI Iep>KaBH; no-opyee, AepKaBa y CBOil JisSUIBHOCTI Mae OyTH oOMexeHa caMe TaKUM IPaBoM, Iiepes yCiM y
MIPOIIECi 3aKOHOTBOPYOCTI; 1no-mpeme, HAUTOJIOBHIIIE MPU3HAYCHHS TaKol JIep)KaBU — 3a0€3MeYUTH 3MIHCHEHHS,
OXOpPOHY Ta 3aXHCT OCHOBOIIOJIOKHUX IPaB JIIOAUHM U 1HIINX CYO’€KTIB; no-uemeepme, yABICHHS IPO MPABOBY
JIepKaBy BUPIMIATBHOIO MIPOIO 3aJICXKHTD BiJI TOTO, SKMM IPAaBOM IPArHyTh 11 OB’ A3aTH, 1 IK caMe IHTEPIIPETYIOTh
npasa JiroauHY. BinqnosigHo 10 TpaHcdopMalii mpaBopo3yMiHHsI ICIIO0 OHOBIIOETHCS, EPETAYMAIyIOTHCS I TICBHI
VSIBJICHHS TIPO TIPaBOBY AepikaBy. IlincymoByroun, BueHnit BkazaB: «OTxe, AepiKaBaM CIIPaBAi MPaBOBUM MalOTh
OyTH MpUTaMaHHI SIK CHiJIbHI, TaK 1 0COOIMBI O3HAKH, BIACTUBOCTI. YCi BOHH MOXYTh OyTH pO3MOALUIEH] Ha COLIi-
aIBHO-3MIiCTOBHI (200 Tak 3BaHi MarepiaiibHi) i (hopMallbHI (CTPYKTYpHO-OpTaHi3aliiiHi, mponemypHi)» [4, c. 48].

Jlns OBHOT, PO3IMIMPEHOi XapaKTEPUCTHKH MPABOBOI JAEPKaBH JOUIIBHO BHOKPEMUTH BCi O3HAKH, SIKi
OKpECIIUB HAayKOBeIlb. Y IIbOMY IDIaHi BiH 3a3Ha4MB: «JIuIe KOMIUIEKCHE IOETHAHHS Y JCP)KaBU BCiX HaBEICHIX
O3HaK — 1 3MICTOBHUX, 1 (hOpMaNbHUX — MOXKE CTBOPHUTH MiJCTaBU 3a/J1s TOTO, [00 BBaXKaTH ii paBoBOIO» [4, C.
51].

Tox, «coniajbHO-3MiCTOBHI 03HAKM NPABOBOI IePKABU:

1) 3aKkpiruIeHHs y KOHCTHTYIIIITHOMY Ta iHIIMX 3aKOHAX OCHOBOIIOJIOKHUX IIPaB JIFOIIHU;

2) maHyBaHHS y CyCIHIJIbHOMY 1 JepKaBHOMY XHUTTi TaKUX 3aKOHIB, SIKi BUPaXKalOTh BOJIIO OLIBIIOCTI a00
BCHOTO HACEJICHHS KpaiHu. ...IHaKIIe KayKy4w, y paBoBiil 1epKaBi HaHyBaHHs 3aKOHIB XapaKTEPU3y€EThCS IIEBHU-
MH 1 IKICHUMH, 1 KITbKICHIMH IOKa3HUKAMHU,

3) Bpery/roBaHHS BiIHOCUH MK 0c0000 i JIepKaBOI0 Ha OCHOBI 3arajbHO-JI03BIJILHOTO THITY FOPHINY-
HOTO PETYITIOBAaHHS «MOXXHA YNHHUTH BCE, KPIM TOTO, IO MPSIMO 3a00POHEHO 3aKOHOMY;

4) B3a€MOBIAMOBITATLHICTH OCOOH 1 ICpKABH;

5) mpuTaMaHHICTh YCiM TpOMaJsiHaM BHCOKOi MPaBOBOI KYJIBTYPH, 30KpeMa iX 00i3HaHICTh 3 YKUTTEBO
HEOOXiJHUMHU 3aKOHAMU, & TAKOK YMIHb 1 HABHYOK BUKOPUCTAHHS OCTAHHIX y MPAKTHYHOMY XKHUTTI» [4, . 49].

«®DopMaibHi 03HAKH MPABOBOI IEPHKABH:

1) 9iTKU# po3moaia (yHKIIOHATFHUX TOBHOBXXEHB JICPKABU MK IEBHUMHU CIICIliali30BaHUMH Pi3HO-
BUaMU ii OpraHiB — 3aKOHOJABYMM, BUKOHABYMMHU, TJIABOIO JIEPKABHU, CYTOBHMH, KOHTPOJIbHO-HATIISIOBIMH — Ha
OCHOBI TIMOPSIKYBaHHS 1X JISUTEHOCTI caMe 3aKOHY SIK BOJIEBUSIBIICHHIO BCHOTO Hapoy a0 HOro BHIIOTO Tpe/-
CTaBHUIIBKOTO OpraHy 3aKOHOIABYO1 BIIaIH;
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2) FopurYHa 3aXUIIEHICTh 0COOM, TOOTO HASBHICTH y JACP)KaBi PO3BUHYTHX Ta €(heKTUBHHUX MPOLIEAYPHO-
IOPUINYHUX 3aC001B (MEXaHi3MiB) 715 BUIBHOTO 3/11HCHEHHS, OXOPOHH I 3aXHCTY OCHOBOIOIOKHUX MPaB JIIOAUHU;

3) BUCOKO3HAUYIIIe CTAHOBHIIE Y CYCIIUTBHOMY ¥ JIepyKaBHOMY JKHUTTI CYIOBUX OpraHiB. Take cTaHOBHUIIE
CYIIOBUX OPTaHIB — CBOEPITHUN «TAKMYCOBHI HaIipelb», a0K OLIHUTH, YU € JeprKaBa MPaBOBOIO;

4) HeyXHIIbHE 1 IMOBCIOHE BUKOHAHHS 3aKOHIB 1 ITiJ[3aKOHHUX HOPMaTHBHHUX aKTiB yCiMa YaCHUKAMH CYC-
MUIBHOTO XKUTTS, HACaMIIepe JepKaBHUMU OpraHaMH Ta OpraHaMH MiCLIEBOTO caMOBpsiAyBaHHD» [4, ¢. 50-51].

Tox-00, OCHOBM KOHIIETIIIiT ipaBoBoi aepkasu [1. M. PaGiHoBrYa € GazucoM st po3yMiHHS ii 3MiCTY, Ha
e Bkazye Takox i M. C. Kenbmas [8, c. 230].

VY upomy miani 3a nmomaHHsM [leHcitiHoro ¢ouny Yikpaiam Koncrutymiitamii Cyn YkpaiHu naB Tiyma-
YeHHs CT. 1, e BigoOpaxkeHa XxapaKkTepuCTHKa mpaBoBoi Aepxkasu: «Koncrurynitauit Cyn Yipainu, BUPILIYIOUH
MOPYIICHI Y KOHCTHTYIIHHOMY TIOZ[aHHI ITUTaHHS, BUXOJUTH 3 TOTO, 0 YKpaiHa € COIiaibHO, PABOBOIO JIepKa-
BOIO, B fIKiii BU3HAETHCH 1 Ji€ MPUHIIMIT BEPXOBEHCTBA MpaBa; JIIOAWHA, 11 KHUTTS 1 30POB’sl, YECTh 1 MAHICTh, He-
JIOTOPKAHHICTH 1 Oe3MeKa BU3HAIOTHLCS HAWBUIIIOIO COIIAJIbHOKO IIIHHICTIO; TIpaBa i CBOOOIH JTFOUHHM Ta iX TapaHTii
BH3HAYaIOTh 3MICT 1 COPAMOBAHICTb AISUIBHOCTI JepKaBH; YTBEPKEHHA 1 3a0e31eUeHHs [IpaB 1 CBOOO JIFOAUHU €
TOJIOBHUM OOOB’SI3KOM JICpKaBH, sSIKa BiJIIIOBIJIA€ TIEpe]T JTFOIHMHOIO 332 CBOIO AisUTLHICTD; YC1 JIFOJM € BUTBHI 1 piBHI
y CBOiH TJHOCTI Ta MpaBax; KOHCTUTYLiIHI MpaBa i CBOOOAM TapaHTYIOTbCA 1 HE MOXYTh OyTH CKAacOBaHi; MpH
MPHUUHATTI HOBHX 3aKOHIB a00 BHECEHHI 3MiH JI0 YUHHUX 3aKOHIB HE JOMYCKAEThCS 3BYXKCHHS 3MICTy Ta 00CATY
ICHYIOUUX ITpaB i CBOOOT; KOJKHA JTIOIMHA MA€ MPABO Ha BUTLHUI PO3BUTOK CBOET 0COOHMCTOCTI, SIKIIO IMTPH [IEOMY HE
MOPYIIYIOTHCS TIpaBa i CBOOOIM HIINX JItofieH, Ta Mae 000B’SI3KU Tepe]] CYCIIILCTBOM, B IKOMY 3a0€31eIyeThCs
BUTBHMIA 1 BceOIYHMNA PO3BUTOK ii 0COOMCTOCTI; TPOMA/IIHN MAIOTh PiBHI KOHCTHUTYIIIHHI IIpaBa i cBOOOIM Ta € piB-
HUMH IIepe]] 3aKOHOM; KOHCTHUTYIIIMHI ITpaBa i CBOOOM JFOMUHHM 1 TPOMaJTHHHA HE MOXKYTh OyTH 0OMeXeHi, KpiM
BHITAJIKIB, nependadennx Koncruryiiero Ykpainny [12].

Jedinimis mpaBoBoi IepkaBu TaKoXkK MogaHa B 20-ToMHii Benukil yKkpaiHChKiH IOpUIUYHIN SHIIMKIIOIE-
JIi1, Ie 3a3Ha4CHO: «IIpaBOBa JeprkaBa — JAepkaBa, OCHOBOIO (DYHKIIOHYBAHHS SIKOI € TIPaBO, B AKiH TiTHICTD JIIOIU-
HH, i1 )KHTTS 1 370pOB’ sl BU3HAIOTHCS HAHBUIIOKO COIIAILHOO IIHHICTIO, TAPAHTYIOTHCS TpaBa i CBOOOIH JIFOUHH,
TpOMaJITHUHA, 3a0€3MeYyEThCs CIPABENTUBE MPABOCY/IA, ICPKABHA BIIaAa 3IIHCHIOETHCS HA 3aCaiaX MPHUHIIUITY
MOJTUTY BII/IM Ha 3aKOHOJIaBYY, BUKOHABUY 1 CY/IOBY, HasBHI KOHCTUTYIIiHHI 3acO0M 0OMEXXEHHSI IepKABHOI BIIAJIH.
CyTHICHUMH TIepeIyMOBaMH IPABOBOI JEP>KaBHOCTI € JEMOKPATUIHUIA YCTPiil AepiKaBH, JIETITUMHICTD JepKaBHOI
BJIaJIM 1 MpaBOBHH Xapaktep 3akoHy» [13, c. 467].

OTxe, «IIpaBoBa JepiKaBa» PO3YMIETHCS SIK «JIepiKaBa, B sIKil MPaBOBHMU 3aCO0aMU pealibHO 3a0e3mede-
HO MaKCHMaJIbHE 3I1iCHEHHS, OXOPOHY 1 3aXHCT OCHOBHHUX TpaB 1 cBobomu monuHw. Lle neprkaa, B SKill MaHyIOTh
3aKOHHU, [0 IPYHTYIOTHCS Ha 3arabHOJIOACHKUX MIHHOCTSIX 1 TAPAHTYIOTh PealibHy MOXKIIMBICTh KOXKHIH JTFOIMHI
e(heKTUBHO 3IIHICHIOBATH 1 3aXUIIaTH CBOI mpaga i ceoboau» [14, c. 175].

Ta HaiiBakMBilIE B JepKABOTBOPEHHI YKpaiHU — 1ie OyAiBHUIITBO BJIACHOI MPaBOBO1 epkaBu. Ha xaib,
3a 30 poKiB JiepkaBHOTO OyJIBHHUIITBA B YKpaiHi CYTTEBHX 3MiH Yy IbOMY IpoIleci HE BinOymocs, K Bxke Oyno
BKa3aHO paHimre. ToMy yKpaiHChKi IOPUCTH 3MIHIIU HAIPSMOK MOOYJIOBU TaKoi epKaBH, Yepe3 akTHBHE 3aIpo-
Ba/DKCHHS B TIPABOBE XXHUTTS MPUHIMITY BEPXOBEHCTBA IPaBa, a/Ke «IOPIBHSHO YaCTO «BEPXOBCHCTBO IIPaBay i
«TIpaBOBa JIepKaBa» B JITEPaTypi PO3NIAAAIOThCS K (EHOMEHH, OJHAKOBI 3a 3MicToM: «Rechtsstaat — mpaBoBa
JiepKaBa BBA)KAETHCSI «CydyaCHHM HiMellbkuM BapianToM «Rule of law» — BepxoBeHCTBa mpaBa abo HaBIIaKwy,
BkazaB M. 1. Ko3to6pa [15, c. 149].

Ha iioro mymKy, «3anumraeTbcst 0€3CyMHIBHUM TOH (akxT, MO YTBEPIKSHHS BEPXOBEHCTBO IpaBa i QyHK-
LIOHYBaHHS MPABOBOI JiepKaBH MOMUIMBI 32 YMOB, KOJH B CYCHIBCTBI OCIIOBHO 1 HEYXWJIBHO BTLIIOIOTHCS B
KUTTS TaKi BAMOTH:

1. «[IpupoaHi, HEBi €MHI Ta HEBIAUY>KYBaHi IpaBa 1 CBOOOAU JIIOAWHU HAOyBarOTh BUPILIAIBHOTO 3HA-
YeHHS y BiTHOCHHAX MIX HElo 1 Jiep>KaBHOO BIagoro» [15, ¢. 156].

2. «[TpuHIMNI po3nodiny BiIaau, SKul nepeadavae iCHyBaHHS BIZIHOCHO CAMOCTIHHUX 1 HE3aJICKHUX OJTHA
BiJl OJTHOI PiI3HOBHU/IIB (HANPSMIB) BIIaJI — 3aKOHOJIABYOT, BAKOHABYO1, CyIOBOi 1 BCTAHOBJICHHS MK HUMH TaKUX
TO OpraHy JIep>kaBu (HaBITh SKIIO IIeH OpraH € KoJeTiaJbHHUI 1 00paHuid JEMOKPATHIHUM IIUIIXOM), a THM O1JIbIIe
B pykax ofHiei ocodom» [15, c. 157].

3. «OOMexKeHHs JUCKPEIiTHIX TOBHOBaXXEHB, TOOTO MPUIHATTS PIllICHb JIEPKABHUMH OpraHaMHM Ta I10-
caJIOBUMH Ha BIacHUH poscyn» [15, ¢. 159].

4. «BepxoBenctBo KoHcTHTYIIT — 0Z1HA 3 BUPIIIAJBHAX CKJIaJOBUX BEPXOBEHCTBA IIpaBa i MPaBOBOI Aep-
skaBu» [15, c. 160].
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

5. «[TpuHIIMTT BU3HAYEHOCTI O3HAYA€ BUMOTY YITKOCTI MiACTaB, MiJICH 1 3MiCTy HOPMATUBHUX MPHITHCIB,
0COOJMBO THX 13 HUX, L0 aJpecoBaHi Oe3rnocepeHbO rpoMajsiHaM. BOHM IOBUHHI MaTH MOXKJIMBICTh ependada-
TH HACJIJIKM CBOET oBeiHKmM» [15, ¢. 164].

6. «IIpuHIUTT TPOTIOPIIIHHOCTI PETIAMEHTYE CITIBBIIHOIICHHS] MIJK TIOCTABIICHOIO METOIO Ta 3aco0aMu i
croco6aMu 11 TOCATHEHHS. B 0OCHOBY 11bOTO TIPUHIIMITY TOKJIa/ICHA i/1es1, 3T1THO 3 SIKOI0 3arallbHUM 1HTEpec, SKUM
KEpYEThCS JiepiKaBa, He MOXKe OyTH TaKuM, IO MPUAYIITY€E CBOOOIY okpeMoi ocoom» [15, c.166].

7. «[TpuHIIMT TIPaBOBOi OE3MEKH 1 3aXUCTy JOBIpH TPOMASIHMHA JI0 CBOTO IPABOBOTO CTAHOBHINAY [15,
c.168].

8. «HezanexnicTs cyny i cymuisy» [15, c. 169].

BucnoBku. OTxe, BUllleBKa3aHi BUMOry, copmyisoBani M. 1. Ko3ro0poro, okpeciaroloTh OCHOBHI Ha-
MPSMKHU YTBEPKEHH 1 PO3BUTKY IIPABOBOI JIEPKaBH Yepe3 BIPOBAKCHHS IIPHHIIUITY BEPXOBEHCTBA IIPaBa.

Tomy is mepeHeceHHs MOOY0BH MPaBOBOI AePKaBH Y MPAKTUYHY TUIONIMHY TOLUUIBHO JIETANi3yBaTH BH-
mieBka3aHi Bumord. [lo-mepire, mpaBa i cBo60IM 0cO0M HEOOX1THO BBaXKATH OCHOBOIO, & HE PE3YJIbTaTOM IpaBa
Kkpainu. [lepeKOHINBO JTOBOIUTH, IO CBOOOMA TPOMAISIH € BUIIUM IPHHIUIIOM MPaBoBOi AepxkaBu. Odimiitae
CTIIPUHHATTS €BPOIECHCHKUX CTAaHIAPTIB IpaB JIOAWHU Ta iXHE 3aKpiIICHHS y YnHHIA KoHCTHTYLIT TepeTBOpATh
X Ha YaCTHHY KyJIBTYpU ¥ MEHTAIBHOCTI, HacaMmepe. YKpaiHchKol enitu. [lo-apyre, NpUHIKMT pO3MOILTY BIaIH
«CTaB JIOTMOIO KOHCTHUTYIIIHHOTO TpaBay», BIH 3HAWUIIOB 3aKPIIUICHHS Y KOHCTUTYIIISIX BCIX CydacHHX IPaBOBHX
nepxas. Mie MoBa He PO BiTOKPEMICHHS OHOTO Pi3HOBH LY (TiMIKH) BIaIH Bij {HIIOL, a «IIPo iX 36aTaHCyBaHH,
B3a€MHUH KOHTPOIb. JKoJHHIA PI3HOBH/I BIIaJM HE IOBHHEH MaTH NiepeBar Haj iHIMUM. JKomTHUH pi3HOBU HE Ma€
OyTu 1030aBlIeHUI1 TOBHOBa)KE€Hb, HEOOX1IHUX JJI1 BUKOHAHHS CBOIX KOHCTUTYLIHHUX QyHKIi». Po3noain Bnaau
HEOOXIJTHO JOCATTH 33 PaxyHOK 3akpimieHHs y KoHcTuTrymii crieriaibHux (QyHKIH opraHiB 3aKOHOAABYOI, BU-
KOHAaBYO1, CyZ0BOI BJIa/Ii; BU3HAUEHHS «BIIMIHHOCTEH y MOpAIKY (popMyBaHHS 3a3HaY€HUX OPraHiB 1 TEPMiHIB iX
MMOBHOBa)KCHb; BCTAHOBJICHHS YiTKOI CHCTEMH «CTPUMYBAHHSI 1 TPOTHBATY, TOOTO OKPECIUTH KOHKPETHI METOIH 1
(hopmu, SKi JO3BOJIAIOTH CTPUMATH a00 HelTpani3yBaru Aii iHIIoro pizHoBuay Biagu» [15, c. 158]. Ilo-Tpete, 06-
ME)XEHHSI IUCKPELiHHUX TOBHOBAYKCHB € CKJIaJOBOIO BEPXOBEHCTBA IIPaBa 1 MPaBOBOI AEpKaBH TOMY Iependadae
MiANOPSIIKYBaHHA SIK Aep>KaBH, Tak ii opraHiB yTBEpIKEHHIO 1 3a0e3eueHHIo IpaB 1 cBoboa monuHu. Lle o3Ha-
4ae, o JUTsl YTOYHEHHSI, eTalli3alii KOHCTUTYIIHUX MOJI0KEeHb YacTO BUHUKAE IMOTPeda Y MEBHUX TUCKPEIIHHNX
MMOBHOBAXCHHSIX Y MPOIEC] IPUHHATTS YIIPABIIHCHKUX pillieHb. TOMY Taki paBa i 000B’sI3KM MAlOTh BU3HAYATHCh
TIJIBKY 3aKOHAMM, a HE ITiI3aKOHHUMU aKTaMH OpPTaHiB BUKOHABYOI Biau. [1i «0OMeXeHHSIM JUCKPEIIHHNX T10-
BHOBa)XCHb PO3yMIETHCS, IO JKOTHUI OpraH BUKOHABYOI BJIaJH HE TUIBKKA HE MOKE CaM BU3HAYATH CBOi 0COOUCTI
MMOBHOBA)KCHHS, a ¥ BU3HAUATH iX JUISI MiINOPSAKOBaHUX oMy opraHiBy» [15, c. 160]. ITo-dueTBepTe, Kpi3h BCIO
Koncrutyuito Ykpainu npoxonuTs iaes, mo OcHoBHUM 3akoH Ykpainu € «bi0mis mpaBoBoro xkuTTa». «OpieHTamis
Ha HEBIJ €MHI, HEBIIUYKyBaHi MpaBa JIIOIUHHY, IO 3aKpiIUieH] y JIpyroMy po3nini KoHcTuTyIii, Sk Ha TpaBoBe
JDKEpENIo — OfHa 3 HaixapakrepHimmx puc unHHOI KoHcTuTymii». JJominbHO 3a3HAYMTH, IO MPUHIIMI BEPXO-
BEHCTBA IpaBa repeadoavyae He TITbKYA BU3HAHHS, a i 000B’s3K0BE 1X JOTpUMaHHS 1 3a0e3nedeHHs aepkaBoro. Ls
BHAMOTa TIPUHIUIY 3aKpiruieHa y cT. 3 ynaHoi KoHctuTyii Ykpainu, e 3a3HaueHo: «IpaBa i CBOOOAM JIIOMUHU
Ta X rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTH 11 JISUTBHOCTI, a 1X YTBEp/DKEHHS 1 3a0e3MeUeHHs € TOJIOBHIM
000B’a3KkoM niepkaBuy [1]. IlonoxxeHHst unHHOT KOHCTUTYIIT 3aKpinuiIy, U0 «IIPU NPUHHATTI HOBHX 3aKOHIB 200
BHECCHHI 3MiH JI0 YMHHUX 3aKOHIB HE JIOIYCKAEThCS 3BYKCHHS 3MiCTy Ta 00CATY iICHYFOUHX IpaB i cBobom». Lle
O3Hauae, MO 3aKOHOM Taki 0OMEXEHHS HE MOXYTh OyTH BCTAaHOBICHI, SIKIO IIbOTO He Mependadae unHHa Kon-
ctutymist. ¥ KOHCTUTYIIIT «MICTATBCS TaKOK MEXaHI3MH, SIKI YHEMOXKIIUBIIIOIOTE 3HIDKEHHS 11 TPaBOBOTO PIBHSY.
Tak, «cT. 157 3akpinuia HOpMY, SiKa periaMeHTye, 1o KoHcTuTyis He Moxke OyTH 3MiHEHa, SIKIIO 3MiHU Nepea-
0a4aroTh CKaCyBaHHS UM OOMEXEHHsI MpaB 1 CBOOOJ JFOIUHH, TPOMAISIHHHA, a CT.159 — 1m0 3aKOHOMPOEKT MPO
BHeceHHs 3MiH J0 Konctutynii posmsinaerbest BP Ykpainu nunie 3a HassBHOCTI BUCHOBKY KoncturyiiiiiHoro Cymy
YkpalHu 1010 BiJIOBITHOCTI 3aKOHOMIPOEKTY cT. 157» [15, c. 161]. Ane HaliBaxJIUBIIIe y IIbOMY TpoIeci — I1e
MiJBUILUTH PiBeHb, €()EeKTUBHICTh HEYXMIBHOTO NTOTPUMaHHSA HOpM unHHOI KoHcTuTy1ii Ykpainu sk 6a3oBoro,
(yHIaMEHTAIBHOTO MOTITHKO-TIPABOBOTO akTa YKpainu. TyT IOomiapHO maM’sSTaTH, IO BIPOBAKECHHS IPHHIIUITY
BEPXOBCHCTBA IpaBa — Ii¢ 3a0e3MeUeHHs BepXoBeHCTBa KOHCTHTYIIIT y IpaBOBOMY KHUTTi yKkpainuis. [To-m’ste, 3a-
MIPOBaHKEHHS IPUHINITY BU3HAUCHOCTI Mependadae, mo «Oyap-1ka HOpMa HE MOXKE BBAXKATHCS «3aKOHOMY, SKIIO
BOHa He cOopMOBaHa 3 IOCTATHHOIO YITKICTIO, 10O TPOMAASTHUH CaMOCTIHHO a0 3 Mpo¢eciiiHOI JOMOMOTO0
MIT TIepen0aYnTH HACIIKH, IO SIKUX MOXYTh IIPU3BECTH KOHKPETHI Mih». [ BIPOBaPKEHHS IOTO MIPUHIIMITY B
JKUTTS BOXKJIMBOI pouti HabyBae cyoBa mpaktuka. Tox-00, TyT 6arato 3ajexxuts Bifl mpodecioHanizMy CcyaliB, 3a-
TaJIOM BiJ] TPaBOBOi KyJBTYPH, CIIILHUX YSBJICHB PO MPABOBI IIIHHOCTI, 3araJIbHUX 3HaHb 1 YMiHb 3aCTOCOBYBATH
MIPUHIIMITY TIpaBa, BOJOAIHHS ITUPOKUM apCeHANIOM SK TPAIHULIHHUX, TaK i Cy4aCHUX METOJIB TAyMa4eHHS FOpH-
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JTUYHUX TeKCTiB» [15, c. 165]. [lo-mmocte, MpUHIKI MPONOPIIIHHOCTI BUSHAETHCS «HEHUCAHUM KOHCTUTYIIHHIM
MPUHIMIIOMY, 1[0 MTOXOANTH 3 IPHHIUITY BEPXOBEHCTBA MPaBa il MPUPOIN OCHOBHUX TpaB, OCKUIBKA BigoOpaxae
3araJibHe IpaBo Ha CBOOOy TPOMaJISTHIHA Bij JepkaBu. [[pUHIIUIT TPONIOPIIIHHOCTI 3BOAUTHCS IO TAKOTO: «Oy/Ib-
sKi 0OMEXEHHSI OCHOBHHUX IpaBa 1 cBOOOJ MOXIIMBI TIJIKM Ha MiJCTaBi 3aKOHY Y IependaueHuX KOHCTUTYII-
€10 (UM MDDKHApOTHO-TIPAaBOBUMH JIOKYMEHTAMH) IIISIX Ta JIMIIE y MeXaX, IO € HEOOXiTHUMH 1T HOPMAaJIBHOTO
(GYHKIIIOHYBaHHS IEMOKPATHYHOTO CYCHIIBCTBA; TaKi OOMEXEHHS MAalOTh 3aCTOCOBYBATUCH TITBKU Y BHIAJIKAX,
SIKIIO HE iICHy€ MEHIN OOTSDKIIMBHX 3aXOlliB, 3aC00IB 3amo0iraHHs MOPYIICHHSM TpaB 1 CBOOOA 1HIMUX OCi0 Ta
3a0e3rneueHHs MyONiYHUX IHTEpeciB; HACHIAKH 3aX0/iB, sIKi 0OMEXYIOTh pealli3alilo mpas i cBOOO/, HE MOBUHHI
OyTH HaJMIpHUMH Ta CyBOPO OOYMOBIFOBATHCS METOIO, IO IepeciinyeThesi» [15, ¢. 167]. [lo-cbome, «omHi€r0 i3
HAMBaXXITMBININX CKJIAJOBUX BEPXOBEHCTBA MpaBa Ta MPAaBOBOI ICPIKABH € MPUHIIUI IPABOBOI OC3MEKH i 3aXHUCTY
JIOBIpY TPOMaJITHIHA IO HaIHHOCTI CBOTO MPABOBOTO CTAHOBHINA. ...MeTa [[bOr0 MPUHIIUITY TOCTABUTH 3aCiiH
MOPYLIEHHIO TIPaB i cBOOO JItOAWHU 3 00Ky Biaau. CpsSMOBaHICTh FOTO IPUHILIUITY — 11€ POOUTH HOTr0 BaXKIIMBOIO
rapaHTiero Oe3reKu JIFONUHY, 11 JoBipH 10 aepxkauy» [15, c. 168]. Came Ha 11e CHIPSIMOBAHUN MPHHIIUI, IO «3a-
KOH 3BOPOTHOT CHJIM HE Maey, 10 3akpituieHuit y ct. 58 unnHoi Koncrutyuii Yipainu. [lo-BocbMe, «eheKTUBHUIMA
3aXHUCT TIPaB i CBOOOJ JIIOMWHY BiJl 3JI0BXKHBaHb 3 OOKY 3aKOHO/IaBYO1, BHKOHABYOI BJIAJH Ta iHIINX MOPYIICHb,
YTBEP/UKECHHS MPUHIIKIIB IIPABOBOI JAePKaBH Ta BEPXOBEHCTBA IPaBa MOXKJIMBI JIHIIIE 32 YMOB CHIIbHOI, HE3aJIexK-
HOT 1 HEyIepeHKEHOT CYIOBOI BIAAH. ...Y IUBITI30BAHOMY CYCIUIBCTBI Cyly HAJICKUTH IICHTPAIILHE MiCIle Y 3a-
Oe3neyeHHi MPUHILMITY BEpPXOBEHCTBA IpaBa (IPaBOBOi JepikaBu). A/Ke, caMe BiH yOCOOIIO€ CIpaBeIUBICTD,
CTaBUTh «OCTAHHIO KpalKy» B IOINYKY 1 YTBEpIKSHHI MpaBa. ... 3arajoM, MO3UTHBHO OIIHIOIOYH 3HAYUMICTh
CYIIOBOI BIIQJIM B YTBEPIKECHHI MPHHIIUITY BEPXOBEHCTBA MPaBa, TOPEYHO 3ayBAXKUTH, IO KOHIICHTPAIIiS BIaIU B
pYKax MeBHOI rpynH (CyAJliB, 30KpeMa) EPETBOPIOE BEPXOBEHCTBO NPpaBa Ha BEPXOBEHCTBO CY/JIIB, 1110 BXOIUTH B
CYIEpEeUKy 3 MPUHIMIIOM PO3MonuTy Biamu. ToMy pedopMyBaHHS CyOBOI CUCTEMH, SIKE TAaBHO HA3pil0, BUMAarae
KOJICKTHBHHX 3YCHJIb TPOMAJICBKOCTI, BCiX TUIOK BJIaJH, HAyKOBUX ycTaHOB. [Ipu 1boMy, Taka pedopma HEe Ma€e
0OMEXHUTUCH BHKIIOYHO CHCTEMOIO CYIOYCTPOIO, a i OXOMHUTU KOMIDICKC 3aXOJiB, CIPSIMOBAHUX HA 3MIiIHECHHS
rapaHTiid Ha CYJOBUH 3aXHUCT, 3a0e3MeUeHHs TOCTYITHOTO 1 CIIPpaBeNTMBOTO paBocyis» [15, c. 171].

TakuM YMHOM, HiIBUINYIOYH €()DEKTHBHICTh BIPOBAKCHHS MPUHIIAITY BEPXOBCHCTBA TIpaBa, MU OynemMo
MOJITIITYBaTH po30yI0BY IPABOBOI JIEPIKABH.
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HJIAXHW BIOCKOHAJIEHHSA CUCTEMU CYA0OYCTPOIO
YKPATHU B YMOBAX BUKJIUKIB CbOT'OJEHHA

Poskpumo npobremy 600cKkoHanenus cmpykmypu cyoie 3 Memoro 3axucmy npaeg ycix Y4acHuKie Cycniibcmed,
3a6e3neueHts peaibHOI MONCIUBOCMI 00CMYNY 00 NpagocyO00s, ONMUMI3ayii 8UMpam Ha ympumanHs cyoie, ecpekmus-
Hocmi iXHbOI OisinbHoCcmi. Bionogiono 0o wuHHO20 3aKOHOO0ABCMBA NPOAHANI308AHO Ul OXAPAKMEPU308AHO OCHOBONO-
JIOJCHI NPUHYUNU CYOOYMBOPEHHSA, d came: MepumopiaibHicms, cneyianizayis ma iHCMAanYituHicmy, a MaKodxic CKid-
0086i epmuKai cyoo8oi cucmemu, 3 MEMoIO MONCIUBOCII CMBOPEHHS MA OIANbHOCTI ONMUMANLHOT CUCHEMU BULYUX
cneyianizoeanux cyoig 08 eUpIleHHs OKpeMux Kamezopil cnpas. 3 yi€io Memor po3eianHymo NUMAKHA ONmumizayii
CmpyKmypu cy0060i cucmemu Ykpainu 3 mouku 30py 00YinbHOCH, RPOROPYIUHO20 POZNOOINY HABAHMAICEHHS MA CKO-
pouenns gumpam 0100xcemnux kowimie. IIpoananizoeano MoicIugicmes GUKOPUCMAHHA PeCypCy MICYesux 3a2aibHux
€y0i8 y CYKYNHOCMI 3 BUKOPUCMAHHAM KAOPOBO20 NOMEHYIANY CYO080I CUCMEMU MA WUPOKO20 3aNPOBAONCEHHS HOBUX
MEeXHIYHUX MOdXCIUBOCmel, 3abe3neyeHHs 00Cmyny poMAadsaH 00 HASBHUX elIeKIMPOHHUX Cepeicis, 8i0X00x4CceHHs 8i0 00-
yinbHOCMI pO3271510Y CNPA8 Y NeGHOMY Micmi (NpumilyeHHs: KOHKPEMHO20 CY0y). 30Kpema, Ha NPukaaodi 6epmuxai 20cno-
0apcvKux cyoie NPOAHANI308aHO MA 36AXHCEHO OOYLTbHICMb IX YMPUMAHHA AK CY0i8 OKpemoi cneyianizayii y Konmexcmi
nooanvuioi cy0oeoi peghopmiu.

Kniouogi cnoea: cmpykmypa cyois, oocmyn 00 npagocyoos, cneyianizogani cyou, cucmema cyooycmpoio,
VUACHUKAM 20CNO0APCLKUX 8IOHOCUH, 20CNO0APCLKI Cyou, peghopma cy0o8oi cucmemu, npeoMemHa nioCcyOHiCnb, 3MeH-
WLeHHSl HABAHMAIICEHHS HA CYOOI8.

Babkova T., Teslenko 1.

Ways to Improve the Judicial System of Ukraine in the Context of Current Challenges

The article is devoted to the problem of improving the structure of courts with a view to protecting the rights of
all members of society, ensuring a real opportunity for access to justice, optimizing the costs of maintaining courts, and
making their activities more efficient. Based on the analysis of the current legislation, the authors of the article analyze
and characterize the fundamental principles of the court system, namely, territoriality, specialization and instance, as
well as the components of the vertical of the judicial system, with a view to creating and operating an optimal system
of higher specialized courts for resolving certain categories of cases. To this end, the author examines the issues of
optimization of the structure of the judicial system of Ukraine in terms of expediency, proportional distribution of the
workload and reduction of budgetary expenditures. The authors of the article analyze the possibility of using the existing
resources of local general courts, together with the use of the existing human resources of the judicial system and the
widespread introduction of new technical capabilities, ensuring citizens’ access to the available electronic services, and
moving away from the expediency of hearing cases in a particular city (a particular court building). In particular, the
author analyzes and weighs the feasibility of maintaining them as courts of a separate specialization in the context of
further judicial reform using the example of the economic courts vertical.

Keywords: structure of courts, access to justice, specialized courts, judicial system, participants of economic
relations.
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IMocTanoBka npodaemu. Bike 6araro pokiB cynoBa cuctema YKpaiHi nepeOyBae y Mmporeci MoCTiHHOTO
pedopmyBaHHs Ta TpaHcpopmallii. ABTOPH, SIKi € CyAIIMHU-IIPAKTUKAMU, 3I1HCHIOIOTh aHAIII3 LUISIXiB MOLIYKY
ONTUMABHOT CTPYKTYpH JIAHOK CIICIiali30BaHUX CYHIB Y CHUCTEeMi CcymnoycTporo. Ha mpukiani anamizy Terme-
PIIIHBOI CUTYaIlil PO3MEKYBAHHS MOBHOBAXKEHb TOCIIONAPCHKOT Ta IMBIIBHOI FOPUCITUKIIIT, Y CYKYITHOCTI 3 Ha-
SIBHICTIO 3aKOHOJ[ABYOI CIIOPITHEHOCTI HOPM MaTepiajibHOTO IpaBa ITiJl Yac BUPIMICHHS MiIBIIOMYHX iM criopam,
Ha TOIVISI aBTOPIB CTaTTi, MOXJIMBUN BapiaHT ONTHMi3alii B il YacTWUHI CyI0BOI CUCTEMH, 00’ € JHaHHS JABOX
JIAaHOK FOPUCIUKIIIN JJIs JOCATHEHHS TOJIOBHOT METH CYIY, 3aKpiIjieHol B cT. 2 3akony Ykpainu «IIpo cynmoycrpiii
i cTaryc CymmiBy, SIKHiA, 3IIHCHIOIOUN TIPABOCYIAS Ha 3acajaX BEPXOBEHCTBA paBa, 3a0e3Meuye KOKHOMY TIPaBoO
Ha CIpaBeNTUBUI CyJl Ta TIOBary JI0 1HIIUX MpaB i CB00OJI, rapaHTOBaHUX KOHCTUTYIIIEIO 1 3aKOHAMHU YKpaiHH, a
TaKOX MIKHAPOJTHUMH JOTOBOPAMH, 3roAy Ha 000B’SI3KOBICTh SKUX Hagana BepxoBHa Pama Ykpainu

AHaJi3 OCTaHHIX JOCIiKeHb 1 myOmikamii. [IpodremamMu HeTOCKOHAIOCTI 3aKOHOIAaBCTBA B YAaCTHHI ITi]I-
BiIOMYOCTI TOCIONAPChKUX CHOPiB MpucBauyBaiu cBoto yeary H. O. [letpenko. Po3po6koro Ta aHa1i30M KOHIEM-
1ii pedopmyBanHs cynoBoi cuctemu 3aiimanmcs C. O. Kopoen, 1. O. Kpecina, C. B. [Ipunyuskuii. PedopmyBanns
TOCTIOAPCHKOI FOCTHINT Y KOHTEKCTI HOBUX KoHmemmii gociimkysas O. I1. TlomuepkoBuuii. Po3pobkoto Teope-
THYHHX Ta MPAKTHYHUX [MATaHb CYITOBOTO 3aXUCTY MpaB cy0 €KTiB mianpueMuuiTsa 3aimaucs O. P. 3enpaina, O.
I'. Xpominsa. MixxHaponHuil 10cBig po30yaoBU CcynoBoi cuctemMu Ta i1 iHaHcyBaHHs BuB4ainu B. YopHoOyk, HO.
A. Ixena.

Mertor ny6Jaikanii € MOMyK NUISIXIB ONTHMAJNbHOI CTPYKTYpH YTBOPEHHS JIAHOK CIIeLiali30BaHUX
CYIIiB Y CHCTEMI CYJIOyCTPOIO, 30KpeMa PO3NISIHYTO BKa3aHy MpoOJeMy Ha IMPHKIIAI] TaKol BEPTUKATI CIeIiali3o-
BaHMX CY[IIB, SIK TOCIOAAPCHKI, 3AICHEHO aHaNi3 CyNepeYHOCTEH, MPOTAINH Ta HEY3TOMKEHOCTI 3aKOHOIAaBCTBRA,
3 METOI0 ONTHMIi3aIlii BUTPAT Ha yTPUMAaHHS CY/iB y CKJIaJJHIX YMOBaX BIICHKOBOTO CTaHy JUIsl OFOIDKETY YKpaiHu,
3a0e3rneueHHs e(peKTUBHOCTI Ta MPOMOPLIHHOCTI HABAHTAXKEHHA IIiJ 4ac IXHbOI NiSIIBHOCTI.

BukJiag ocHOBHOro Martepiajty gociaigzkeHHs. Bixe Oibiie gecaTd pokiB cynoBa cucreMa rnepedyBae y
mpoIeci MOCTIHHOTO pedopMyBaHHS Ta MOIIYKY ONTHMAIBHOI CTPYKTYpH, aje IMOKH M0 Taka MOJeIb nepedyBae
B Tpolieci TpaHcdopmalii. Y TpUMaHHS CYTOBOi CHCTEMH 31MCHIOETHCS 38 paXyHOK OIOIDKETy YKpaiHu, TOX, Ha
HAITy JYMKY, JJIsl BU3HAYCHHS CTPYKTYPH CYIIB SIK TAPAHTIB 3aXUCTY MPaB BCiX YYACHUKIB CYCIIIbCTBA Ta ii 3Mic-
TOBHOTO HAIlOBHEHHS MPIOPUTETHUM € came JOCTYII JIO MPABOCYJIs, ONTHMI3allisi BUTPAT Ha YTPUMAaHHS CY/IIB,
e(exTrBHA MisUTEHICTS.

Bimnosimuo no ct. 125 Koncrurynii Ykpaiau, cymoyctpiit B YkpaiHi OymyeThcsi 3a PUHIMIIAMU TEPH-
TOpIaNIbHOCTI Ta creuiajizamii i Bu3Ha4a€eThcs 3aKOHOM. CyJl YTBOPIOETHCSI, PEOPTaHi30BYEThCS 1 JIIKBIIOBYEThCA
3aKOHOM, TIPOEKT SKOTO BHOCUTH 110 BepxoBHoi Pagu Yikpainu [Ipesunent Ykpainu micis KoHCy/bTalii 3 Bumoro
panoto npaBocyansa. Bepxosauii Cyn € HAaBUIIUM CyIOM y CUCTEMI CyI0yCTpOIo YKpainu. BinmoBiaHo 10 3akOoHY
MOXYTb JISITA BUIIII CTIEIialli30BaHi CyaH. 3 METOI0 3aXHCTY MpaB, CBOOO Ta iHTEpeCciB 0CO0H y cdepi myOIiaHo-
MPaBOBUX BiTHOCHUH JIifOTh aJMIHICTpaTUBHI cynu. CTBOpEHHS Ha/I3BUYANHKUX Ta OCOOIMBUX CY/IIB HE JOITyCKa-
etbes [1].

TakuM 4YMHOM, €/1MHA JIAHKA CIIeLiali30BaHUX CYIB, sIKi BHOKPEMIIEHI B CHCTeMi cyaoycTpoto KoHcTury-
miero YKpaiHnu, — Ie aJMiHICTPaTUBHI CY/IH, SKi € TapaHTIEI0 MOXKJIIMBOCTI 3aXHCTY TpaB y cdepi myOmiuyHo-1IpaBo-
BUX BIJIHOCHH.

3rigno 3 4. 1 c1. 18 3akony Ykpainm «IIpo cymoycrtpiii i cratyc cymaiB» Bix 2 yepBHsa 2016 p. Ne 1402-
VIII BcTaHOBJIEHO, 10 CY[U CIEMIialli3yIOThCS HA PO3IVISAl IUBUIBHUX, KPUMIHAIEHUX, TOCIIOIAPCHKUX, aMiHi-
CTPaTHUBHUX CIIPaB, a TAKOX CIIPaB MPO aaMiHICTpaTHBHI npaBonopymeHHs [2]. OnHak 3a3HaYCHUM 3aKOHOM HE
BCTAHOBIICHO CTBOPEHHS OKPEMOi BEPTHKATI OyIb-sIKOT FOPUCIMKIIIL.

BinnosinHo 1o cT. 17, sika peryioe muTaHHs cynoycTporo 3akoHy Ykpainu «IIpo cymoyctpiit Ta craryc
CYIIiB», BCTAHOBIIIOIOTHCA OCHOBOIIOJIOXKH] MPUHIIMIIY CYI0yTBOPEHHS, a caMe: TEPUTOPIaIbHICTh, Cleliani3amis
Ta IHCTAHIIHHICTh, & TAKOXK CKJIAJIOBI CYJIOBOT CHCTEMU: MICIIEBI, anesuiiiHi cynu Ta BepxoBuuit Cyn sk HalBU-
U Cyll y cucTeMi cyoycTpoto. KpiM Toro, Taka cTaTTsi BCTAHOBIIOE MOXKIIUBICTh CTBOPEHHS Ta JiISTILHOCTI BU-
IIMX CIeIiaTi30BaHuX CYIIB U1 OKPEMHUX KaTeropiid crpas.

Tox, cbOrofHi 3arajibHi CKJIQJOBI Ta BepTHKaJi CyAOBOI CUCTEMH OKPEMO HE BUIHUCaHi y Oylb-sSKOMY
3aKOHOABUIOMY aKTi, IO JTa€ 3MOTY PO3IISIHYTH MUTAHHS ONTHMAJIBHOI CTPYKTYPH CYIOBOI CHCTEMH YKpaiHH 3
TOYKH 30pY JOULIBHOCTI, ONTHMAIIFHOTO PO3MOALTY HABAHTAXXECHHS Ta CKOPOUCHHS BUTPAT OIOMKETHHUX KOIITIB.

B VYkpaini moOymoBaHa Ta Ji€ MPOTITOM TPUBAIOTO Yacy OKpeMa BEPTHUKAIb TOCHOAAPCHKUX CYIIB, SIKi
CTaJy HaIa KaMu apOITpaKHHUX CYIIIB.

3akoHOM YKpaiHChKOI paJITHCHKOI colfiaicTHaHoi pecnyOniku «IIpo apOiTpakHuid cym» BiJ 4 YepBHS
1991 poky N 1142-XII 6yno BcTaHoBieHO, 10 BianoBinHo a0 Koncrtutyuii Ykpaincekoi PCP npaBocynis B roc-
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MOJJAPCHKUX BIHOCHHAX 3MIHCHIOETBCS apOITpaXXHUM CYIOM. ApOIiTpaXHHH CYJl € He3aJe)KHUM OpPraHOM Y BH-
pIIIEHH] BCiX TrOCMOJAPCHKUX CHOPIB, 110 BUHUKAIOTh MK IOPUIUUYHUMH 0COOAMH, NEpKaBHUMHU Ta 1HIIUMH
opranam# [3].

Taxum unHOM, apOiTpaxKHi cyau Oynu CTBOpEHI came JIJIsl BUPILIEHHS rOCIONApChKUX CHOPIB, SIKi BUHU-
KalOTh MK IOPUINYHUMHU 0CO0aMH, JIEPKaBHUMH Ta THITUMH OpraHaMU.

Hapani 10 3a3Ha4e€HOr0 3aKOHY HEOAHOPA30BO OyJH BHECEHI 3MiHH, a 3akoHOM YKpainu «[Ipo BHECEHHs
3MiH 70 3akoHy Ykpainu «IIpo apOitpaxnuii cym» Bix 21 yepBHs 2001 poxy Ne2538-III 3a3naueni cyau Oyio
(aKTHIHO TIePEHMEHOBAHO Y TOCHOAAPCHKI, 3aJHIIAI0YM 32 HUMH OCHOBHI 3aBIaHHs: 3aXUCT MPaB Ta OXOPOHIO-
BaHUX 3aKOHOM IHTEPECIB YYaCHUKIB TOCIIOJAPCHKUX MPABOBITHOCHH; CIIPUSHHS 3MIITHEHHIO 3aKOHHOCTI Y cdepi
TOCIONAPCHKUX BITHOCHH; BHECCHHS MPOIO3MIIiH, CIIPIMOBAHUX HA BIOCKOHAJIICHHS IPABOBOTO PETYIIOBAHHS
rocrofapchkoi mismbHOCTI [4]. Tox, y mporieci 3anpoBaiKeHHS i€l IHCTUTYIIIT, 3aKOHOIaBellb MParHyB CTBOPUTH
OKpEMY CYIOBY BEpTHKaIb, sika 3a0e3nedyBana O e(eKTUBHHUN CYJOBUIl 3aXUCT YYaCHUKAM TOCIIOIAPCHKHX BijI-
HOCHH.

Jlo 1poro yacy 3aKOHOIABCTBO, SIKE PETYIIOE AisUTbHICTh TOCIOAAPCHKUX CYIIB, 3a3HANIO TPaHC(HOPMAILI.
SKII0 AOCTIMUTH MOTOYHY penakiiito 4. 1 ct. 2 Tocrnomapchkoro mporecyalbHOro KoAeKey YKpaiHH, TO 3aBIaHHS
TOCIIOAPCHKOTO CYJJOYMHCTBA TAKOXK 3a3HAIHU 3MiH.

Ha 1ieif vac oCHOBHMM 3aBJaHHSM TOCIONAPCHKOTO CYOUYMHCTBA € CIPABEINBE, HEYTIEPEIKCHE Ta CBOE-
YyacHe BUPILIEHHS CYJOM CIIOPiB, [TOB’A3aHUX 13 TOCIOAAPCHKOIO NiJIBHICTIO, TA PO3MIIAL iHIIKX CIIpaB, BilHECE-
HUX JI0 FOPUCIHKIII{ TOCIIOAAPCHKOTO CYAY, 3 METOIO €(heKTHBHOTO 3aXHCTY MMOPYIICHIX, HEBU3HAHUX a00 OCIOpIo-
BaHUX IPaB 1 3aKOHHUX 1HTepeciB (Hi3MYHUX Ta IOPUAUYHUX OCi0, nepxasu [5]. BonHowyac mpaBoM Ha 3BepHEHHS
JI0 TOCTIOIaPCHKOTO CY/LY, BIIMTOBIIHO JI0 TTOJIOXKEHB . 2 CT. 4 [0conapchKoro mporecyalbHOro KOJIeKCy YKpaiHu,
HaJIJICH] IOpUANYHI 0co0M Ta (i3u4YHI 0cO0M — MANPUEMITi, (i3HdHI 0COOH, SIKi HE € IMiIMPUEMIISIMU, ISP KaBHI
OpraHH, OpTaHHU MiCIIEBOTO CAMOBPSTyBaHHS 3 METOIO 3aXHCTY CBOIX MOPYIIEHIX, HEBU3HAHUX a00 OCTIOPIOBAHIX
MpaB Ta 3aKOHHHX IHTEPECIB y CIpaBax, II0 3TiIHO i3 3aKOHOM HAaJIeKaTh 10 IOPUCAUKIIT TOCIOAAPCHKOTO CYIY, a
TaKOX JUIS BXKHUTTS IMepeI0aYeHNX 3aKOHOM 3aXO0JIiB, CIIPSMOBAHUX Ha 3a1I00ITaHHs PaBOIIOPYIICHHSIM.

TakuM YUHOM, Ha IIUIAXY PO3BUTKY FOCHOAAPCHKOTO CYIOYMHCTBA KOJIO 0Ci0, SIKi € y4aCHHKaMU MPOIIeCy,
Ta KOJIO CIIOPIB, SIKi MiJICYIHI IbOMY CYIy, OYJI0 3HAaUHO PO3IIMPEHE, a PaBO 3BEPHEHHS JI0 CY/y Ha IIel Yac MaroTh
IOpUANYHI 0cO0H Ta (i3uuHI 0cOOH — MiANpUEMII, (i3UUHI 0COOH, SKi HE € MiANPUEMIISIMU, AE€P>KaBHI OpraHu,
OpTaHH MiCIIEBOTO CAMOBPSITyBaHHS.

Tox, cbOTOIHI Y4aCHUKaMH TOCIIOJAPChKOr0 MPOoIecy MOXKYTh OyTH HE TiNbKH Cy0’€KTH MiANPUEMHHUIb-
Ko JISUTBHOCTI, a ¥ (i3nuHi 0cOOM y TIEBHUX KaTETOPIisSIX CIIOPIB.

3 mpuiinsartam Konekcy Ykpainu momo mporenyp 0aHKpYTCTBa KiIbKICTh KaTeropiil crpas 3a y4acTio
(hi3MYHUX OCIO-TPOMAJISTH TAKOXK CYTTEBO PO3IIMPUIIACH, OCKIIBKH 3T1THO 3 HOTO CT. 7 OYyJIO 3alpOBaKEHO CITO-
PH, CTOPOHOIO B SIKUX € OOp>KHUK. BKazaHi criopy roconapchKuii Cy/1 po3IIsIae 3a IpaBUIIaMH, TTepe0ayeHUME
locnomapcekuM mporiecyaabHAM KOJEKCOM YKpaiHH, 3 ypaxyBaHHSIM OCOOIMBOCTEH, BU3HAUCHHX IIEIO CTATTEIO.
Tocnonapcekuii cyq, y MpoBaxKeHHi KO0 epedyBae crpasa npo 6aHKPYTCTBO (HEIUIATOCIIPOMOXKHICTB), Y MEX-
ax I1i€l crpaBy BHPINIYE: BCI MAHHOBI CIIOPH, CTOPOHOIO B SKHX € OOPXKHHK; CIIOPH 3 TTO30BHUMH BUMOTaMH JI0
OOp KHUKA Ta IIOI0 WOTO MaiHa; CIIOPH MPO BU3HAHHS HEIIMCHIUMU PE3yNbTATIB ayKIOHY; CIIOPH PO BU3HAHHS
HEMIMCHUMH OyIb-IKHX MPABOYMHIB, YKJIAJCHUX OOPKHUKOM; CIIOPH MPO MOBEpHEHHS (BUTpeOyBaHHS) MaifHa
OopxHUKa a00 BiJIIKOIYBaHHS HOro BapTOCTI BIANOBITHO; CIIOPU MPO KOMIIEHCYBaHHS KON Ta / a00 30UTKIB,
3aBJaHUX OOP)KHUKY; CIIOPH TPO CTATHEHHS 3apO0iTHOT TUIATH; CIIOPH PO MOHOBJICHHS HA POOOTI MOCaI0BUX Ta
CIIy>k00BUX 0Ci0 OOPXKHUKA; CIIOPU IO 1HIINX BUMOT 10 OOpKHUKA [6].

3 npuiiaaTTam Konmexcy Ykpainu 3 mpouenyp O0aHKpyTCTBa ()aKTHUHO BCl CIPaBHU, y SKUX OyIb-SKOIO
CTOPOHOIO € 0C00a-00PXKHUK, MEPEHIIUIN 10 TOCIOAAPCHKOT IOPUCAUKIIIT, OTOTOXKHUB (PaKTUYHO (PYHKIIT rocIo-
JAPCHKUX CYJIB 13 3araJJbHUMHU MICIIEBUMH Y 0ararb0oX KaTeropisx CIopiB.

3 omHOro 0OKY, Taki HOBAIii Jajdu 3MOTY aKyMYJIOBAaTH BCl KaTeropii CripaB B OIXHOMY CyIi s edex-
THUBHOTO TIPOCYBaHHS IPOLEIypH OAHKPYTCTBO, a 3 IHIIOTO — MEPENaIN 10 IPOBAIKCHHS TOCIIONAPCHKUX CYIiB
«HenpOo(DTbHI) CIPaBH, IO MOTIPIIIIO JOCTYII MIEPECIYHUX TPOMAJISH 0 MPABOCYAS Ta MOKIUBOCTI 3aXUCTHTH
iXHi TIpaBa.

VYHHUKaO4YM HETOMipKOBaHUX CXHIBHOCTEU 0 paJAWKAIbHUX 3MiH, BBAKAEMO 3a IOLLIbHE 3BOKUTH Ta-
KOX TaKe.

3a TepuTOpiaIbHUM IPUHIIUIIOM TOCIIOAAPCHKI CYAM 3HAXOISITHCS BUHATKOBO B OOACHUX IIEHTPAX, TOXK
1XHeE pO3TalTyBaHHS HE HaJa€ BUIBHOTO JOCTYIY 0 HUX TPOMaISH 0e3 JONaTKOBUX BUTPAT.
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CpOTOJHI MpOLEAYPH, SKI 3AIHCHIOIOTBCS y TOCIMOAAPChKiA BEPTUKATI Cy/IiB, 4YacTO JyXKe CXOXKi 3 Tpo-
[enypaMu, 3aCTOCOBAHUMHE B IIUBUTBHOMY IPOLIECI, SIKUI BiNOYBAa€ThCS y 3aralbHUX Cymax (MICIEBUX Ta areis-
LIHHHX).

Bimnosigao mo ct. 12 l'ocnomapchkoro mponecyairbHOro KOACKCY YKpaiHu, TOCIOAapChKke CyIOUYHHCTBO
3IIACHIOETHCS 3a TpaBWIIaMH, rependoadeHuMu M KopekcoM, y mopsiaky: 1) HaKa3HOTO MPOBaPKEHHS; 2) TM0-
30BHOTO MPOBAKEHHS (3araJiIbHOro abo CIPOIIEHOro), 110 BiAMOBia€ MpoleaypaM, 3aKkpiliieHuM y crarti 19
[{uBiIBHOTO MPOIECYATBHOTO KOJICKCY YKpainu [7].

3rigno 3 4. 1 ct. 1 [{uBinbHOTO MpOIeCyaabHOTO KOACKCY YKpaiHH BCTaHOBJIEHO, IO 3aBIAHHSM IIUBiIb-
HOTO CyIOYHMHCTBA € CHPABEIUINBHUI, HEYNEPEIKCHNI Ta CBOCYACHUH PO3MIISA i BUPIMICHHS IUBUIFHUX CIIPaB 3
MeTOI0 e(heKTUBHOTO 3aXMCTY MOPYIIEHUX, HEBU3HAHUX a00 OCIOPIOBAHUX MpaB, CBOOO 4YH iHTEpeciB Pi3UUHUX
0ci0, TipaB Ta iHTEpeCiB OPUINYHHX 0Ci0, IHTEPECIB JepKABH.

TakuMm 4rHOM, Ha 1€l Yac roCIONAPCHKUH Ta IUBUTBHUI IPOLEC 3AOLTBIIOTO TyXkKe CXO0XKI SIK 38 CKIaI0M
YYaCHUKIB, TaK 1 3a mporenypamu. OCHOBHOIO BiJIMIHHICTIO € CIeIlialli3allis TOCTIONapChbKUX CYIIB Ha PO3IISI
CIOPIB, SIKi BUHUKAIOTh Y TOCIIOAAPCHKUX BiTHOCHHAX. [ OJIOBHUM HOPMATUBHO-TIPABOBUM aKTOM, SIKAH HaIpaBie-
HUH Ha 1X peryntoBaHHA, € ['ocrogapchkuil Koneke YKpaiHu.

[Ie B 09.09.2021 p. y BepxosHiii Pani Ykpainu Oyno 3apeectpoBano 3a Ne 6013 «IIpoext 3akoHy mpo
OCOOJIMBOCTI PETYIIIOBAHHS ITiITPUEMHUIIBKOT JISUTBHOCTI OKPEMHUX BUIIB FOPUAMYHKX 0Ci0 Ta 1X 00’ €JHAHb Y Tie-
pexiHui Iepiomy, 3riJJHO 3 IKUM, 30KpeMa, IPOIIOHYETHCS IPUITMHUTH JTit0 [ocrogapchkoro Kopekcy Ykpainu. Y
MOSICHIOBAJIbHIM 3aITUCIIi 10 3aKOHOMIPOEKTY 3a3HAYE€HO, 110, OKPIM 1HIIIOTO, MPOIMOHYETHCS BU3HATH HOTO TaKUM,
II0 BTPATUB YHHHICTH, OCKLUIBKY MOJOKEHHS [0CIogapchkoro Kofekey YKpaiHu epeBaXKkHO HE MAKOTh PETYIISATHB-
HOTO e(heKTY, € JeKIApPaTHBHIMU 32 CBOIM 3MiCTOM, a TAaKOX CyTIepedaTh iHIITNM HOPMaTHBHO-TIPABOBHM aKTaM Ta
3araJIbHUM 3acajiaM [IMBUIFHOTO 3aKOHOJaBcTBa [ 8 .

[I{omo 1OTO 3aKOHOMPOEKTY TOYMTHCS KBaBe OOTOBOPEHHSI SK Y HAYKOBiH, Tak 1 B CYIUIIBCBKIH CITiTb-
HocTi. Ha Hamry aymKky, y Oiibmiocti nutanb locriogapcbkuii kogeke YKpaiHu Mae OaHKeTHI HOPMH, TOXK HOTO
JIOITBHICTD SIK OKPEMOTO KOAM(DIKOBAHOTO HOPMATHBHOTO aKTa BUKJIMKAE OiJIbIlle TIMTaHb, HIXK BiATIOBIACH.

om0 rocomapchKUX CyAiB sSIK OKPEMOT JIAHKH CYI0BOI CHCTEMH, BBaXKAEMO 32 JOPECYHE 3BEPHYTH yBary
Ha pyX pedopM y CymoBiii cucremi y Oik 3By)KEHHS IPEAMETHOT IMiJICYTHOCTI IUX CY/IB, IO JIOJATKOBO MA€E MPH-
3BECTH JI0 3MCHIIICHHS HABAHTAXKEHHS Ha CY/IiB.

3 ypaxyBaHHSIM HasBHOTO Ha I€i YaC HABAaHTAXXECHHS, TOLTBbHICTD YTPUMAHHS TOCIIOAAPCHKAX CYHIB SIK
OKpEMOI crierianizalii CBoe4acHO Ta OOIPYHTOBAHO 3BKY€ETHCS 3aKOHOABILSIMU Ta HAYKOBISIMU Y KOHTEKCTI ITO-
JTATBIITUX pedopM.

Cynosoro pedopmoro 2016 p. Oyno cTBopeHo Bumuii cyq 3 muTaHb iHTENEKTyalbHOI BIacHOCTI (CT.. 31
3akony Ykpainu «IIpo cymoycTpiid i cTaryc CymiBy), SKAH i€ K Cyl IMepIoi Ta anesAiiHoi IHCTaHIIl 3 BiIO-
BiJJHMX NUTaHb. 3a3HaueHui cya Oyso ¢akTuuHo cTBopeHO Yka3oM Ilpesunenra Ykpainu Big 29 Bepecus 2017 p.
Ne 299/2017, omHak ChOTOIHI KOHKYPCHI MPOLIEAYPHU MO0 1000pY CY[UIIB IlIe TPUBAIOTh. 3amycK poOOTH IEOTO
CHEIiali30BaHOro Cyly Mae Npudparu miACyIH1 KoMy KaTeropii cipaB 3 rOCHOJapChKUX CYIIB Ta 3HU3UTH Kijlb-
KICTh CIIpaB, siKi IepeOyBaroTh y X MPOBAKCHHI.

TakuM YUHOM, BXKE 3aMyIICHI MPOIECIYPH CIPUITUMYTH MOAATIBIIOMY 3HIDKCHHIO KUTBKOCTI CIIPaB, SIKi
PO3IIISITAIOTECS B TOCIIONAPCHKUX CyAaX, Ta, BIAMIOBITHO, 3SMEHIICHHIO HABAHTAXXCHHS Ha CY/IIB.

[Ipote cbOrozHi € CYyTTEBA PI3HUIL Y CEPEAHPOMY PiBHI HABAaHTAXKECHHS Ha OJHOTO CYIIIIO MiCIIEBOTO TOC-
MOJIAPCHKOTO Ta HA OJHOTO CYIJII0 MICIICBOTO 3arajbHOro Cyay (MICIIEBOTO Cydy) y HampsMi 3HAYHO OUTBIIIOTO
HABaHTA)KCHHS OCTaHHIX.

3okpema, 3a qauumu Paan Cymai YKpaiH# 11010 OPiEHTOBHOT HOPMAaTHBHOT YUCEIBHOCTI CYAJIB TOC-
MOJAPCHKUX CYNIB Ta 3arajlbHUX MicLEBUX cydiB3a 9 wicsuis 2023 p. MoXkHA 3pOOUTH BUCHOBOK, 1110 CIIOCTEPi-
Tae€ThCS PI3HMI OUTBII HIX Y JIBa pa3u y KUTLKOCTI MarepialliB, 0 HAJIXOATh Ha PO3IVIS OCTAaHHIX. 30Kpema,
3a 9 micauiB 2023 p. Ha po3NIA] MiCLEBUX 3arajibHUX cydiB Hafiimwio 2 201 856 cnpaB Ta MaTepianiB, BOIHOYAC
KUTBKICTh CY[UIIB BiAMIOBIIHO 110 pitieHHs Bumnoi Paau npaBocynis cranoButh — 3 823, BiAmoBiqHo Ha 1 cyiro
MICHEBOIO Cyly Npumnajaaio — 576 marepialiB, a Ha PO3MILA TOCHOAAPCHKUX CYIIB 3a TOM caMHil mepion yacy
HQIIMIIUTO CTIpaB Ta MarepialliB y KiabKocTi — 134 831, mpu mboMy YHCENBHICTH CY/JIIB BIAMOBIIHO IO PillICHHS
Bumioi Pagu npaBocymus ctaHoBUTE — 593, a oTxke, Ha 1 CyUIIO TOCIIONAPCHKOTO Cyay Mpumanaino — 227 mare-
piamis [9].

Konmneniisi, 3anpornonoBana JlociigHuipkor0 cinyx)00t0 BepxoBHoi Pagu, mo ctBopena B 2022 p., mpo-
MOHYE JIIKBI{yBaTH rOCIOJAPCHKI CYIU MepIIoi Ta APYyroi iHcTaHIil, 3anumuBimy KacamiitHuid rocronapchKuii
cyn nipu BepxosHomy Cyzi Ta 3anpoBaJ MBI BHYTPIITHIO CHEIiaTi3aIlii0 CYIIiB MICIIEBUX CY/IIB 3a CEKIIisIMU 3
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O3NSy TOCTIONAPCHKUX CIPaB, MOPSJ i3 CEKIISAMH 3 PO3NISALY KPUMIHAIBHUX CIPaB, UBIJIBHUX CIPaB, CIIPaB
PO aAMiHICTpaTHBHI IPAaBONOPYLICHHS, CIIPaB 3 IUTaHb 1HTEJNEKTYyaJIbHOI BiacHocTi [10].

3acnyroBylOTh Ha YBary Ta 0OrOBOPEHHS 3alporoHoBaHe B KoHIIeNIi1 «yTBOPEHHS CYIIiB TIepIIOi iHCTaH-
1ii 33 IPUHLIUIIOM «EAMHOTO BIKHAY, SIKI PO3MISAaTUMYTh: LMBLIbHI, KpUMiHAJIbHI, TOCIIONAPCHKI CIIPAaBHU, CIIPaBH
3 MMTaHb IHTEJIEKTYaIbHOI BIIACHOCTI Ta CIIPaBH MPO a/IMiHICTPATHUBHI MPABOMIOPYIICHHS.

MOXITUBICTb JOCTYITy TPOMaJSAH Ta iHIIUX 0ci0 (Y T. 4. cy0’€KTiB MiAIPUEMHHULIBKOL JiSUIBHOCTI, OpraHiB
MICIIEBOTO CAMOBPSIyBaHHSI, ICPKaBHUX OPTaHIB TOIIIO) IO IPABOCY/IS € IPIOPUTETOM MPABOBOI JiepKaBh. byb-
SIKUI MOKITUBUI BIUIMB Ha 11€ MOTPIOHO BPaxoBYBAaTH IIiJ1 4ac 3alpOBaXKEHHS 1IHHOBALIMHUX MPO1IeciB Ta pedopm.
CrorojHi pehopMyBaHHSI pOOOTH CyIiB BiOyBa€ThCA, 30KpeMa, IIIIXOM JiKUTAITi3allii, TOMY BHACTIIOK TaKUX
MPOLECIB JOUIIBHICTh TEPUTOPIATBbHOI MiACYIHOCTI HAWOMMKIMM YacoM Moxke OyTH 3HiBedboBaHa. IIpore mix
yac MOJEpHi3allii CyJJ0BOT CHCTEMH MU MaeEMO T1aM’SITaTH PO HAWO1IBII He3aXHUIIIeHI BEPCTBU HACEIICHHS, SKi HE
MaloTh (HiHAHCOBOT MOXKIIMBOCTI IOMYYUTHCH 10 TIpOLeciB U(poBi3alii, 1030aBiIeHi MOXKIMUBOCTI OpaTH y4acTb Yy
CYIOBHX 3aCiITaHHX Y PEXKHUMI BiJICOKOH(PEPEHIIIT UM HECTH JOAaTKOBI BATPATUTH HA ITOIOPOXK JI0 OOJACHOTO IICH-
TPy — MICIISL po3TalryBaHHs cyny. BoHn Takox € rpoManssHamMu YKpaiHu, BOJHOUYAC JepiKaBa Mae 3a0e3MeUnTH iX
MPaBO Ha 3aXHCT CBOIX NPaB Ta IHTEPECIB Y Cy/i. Y TaKOMY acIeKTi Cy/IU 3arajbHO1 FOPUCAMKIIT MatOTh HAHOIHK-
4e pO3TAlIYBaHHS 10 YYaCHHUKIB MPOLECIB K CIIOKUBAYIB CYIOBUX MTOCIYT, TOMY MOXKYTh 3a0€3II€UNTH HaJICKHII
JOCTYTI TPOMAJISIH JIO TIPABOCYIA, Y T. U. JUIA (Di3UIHHX OCi0, SKi i3 3ampoBaHKEHHSAM HOBAIlI CTaId Y9aCHUKAMU
MPOIIECIB Y TOCTIONAPCHKUX Cy/lax.

BucnoBku. [logambsme pedopMyBaHHS CYZOBOi CHCTEMH, IMOLIYK ONTHUMAJIBHOI MOJIEIN CyZOyCTpOIO,
HEOOXiJHICTh ONTHUMI3alii BUTPAT Ha YyTPUMaHHA CyAiB B yMOBaX BOEHHOTO CTaHy, 00OB’S30K Jiep>KaBU 3a0e3-
MEYUTU JOCTYI TPOMAISH 10 MPABOCYAIS MOXKYTh IPUBECTH HE TIJIBKH 10 00’ €THAHHS CY/IiB (Ha BUKOHAHHS 3a-
MPOBAKEHOT pePOpPMHU aAMiHICTPATUBHO-TEPUTOPIATIBHOTO YCTPOIO), a i 10 00’ €JHAHHA IOPUCIUKLIN (30Kpema,
00’€THAaHHS TOCIIOJAPCHKUX CY/IB 13 3araIbHUMH MiclieBUMU cynamu). [TogiOHI HOBaIlii MOXKYTh HAIaTH MOXJIH-
BiCTh €(DEKTHBHO BHKOPHCTOBYBAaTH CYATIBCHKHI PECypc, BUPIBHATHA HABAHTAXKCHHS HA CYIJIIB Ta PalliOHAIBEHO
BHKOPHCTOBYBATH OIO/pKETHI KOIITH. [IpaBo KOXKHOTO Ha CIIPaBeINTUBHN CY/] € HETIOPYIIHUM Ta Mae 3a0e3nedyBa-
THUCBH JIEPKABOIO, TOXK JAOCTYI TPOMAISIH IO MPABOCYIS T4 OTPHUMAHHS HAIEKHUX CYIOBHUX MOCIYT — II€ OCHOBA
Oy/b-sIKO1 TIPaBOBOI JIep>KaBH. 3araibHi MICIIEBl Cyl HAWOUIBII HAOIMKEH] 10 TPOMAJISH, TOX MOKYTh BUKOHATH
take 3aBnaHHs. [1ix yac popMyBaHHS HOBOI MaIy CY/IiB Ta BU3HAYCHHsI 3aTaIbHOI CHCTEMH CY0YCTPOIO B YKpaiHi,
Ha HaIll TOIISIA, AepKaBa Ma€ MaKCHMaIbHO BUKOPUCTATH HAsIBHUN PECypC MiCHEBHX 3aTaJIbHUX CY/iB, ITOCHIIIB-
M iX KaJIpOBUM IOTEHINAJIOM CYIOBOI CHCTEMH, 30KpeMa iHIIUX IOpPUCAMKIINA. BomHodac i3 3ampoBaKeHHIM
HOBHX TEXHIYHUX MOKITUBOCTEH, SIKi HA/IalOTh 3MOTY MO30yTHCS 000B’I3KOBOCTI TPUCYTHOCTI TPOMaJIsiH Oe31o-
CepelHbO Yy 3aJi Cymy, 3a0e3MeueHHs TePUTOPIAEHOTO MIPHUHIIUITY PO3TAIyBaHH CY/IiB MOXKE OyTH BHKOPHCTAHO
JUTSL TOCTYITY TPOMAJISIH JIO HAsSIBHUX €JICKTPOHHUX CEPBICIB, a HE JI0 PO3MISAY CIpaB y MEBHOMY Micti (Cyxi), 1o
MOXKE 3HEBUTIOBATH Oy/b-SKi KOPYIMLIiiHI PU3UKH, PO3BAHTAKUTH TNPHUMILEHHS CYIiB, IPUCKOPUTH CTPOKU PO3-
DISITY CTIPaB Ta 3arajioM HaJaTH MO3UTHBHUHN €(peKT y po3BUTKY YKpaiHH SK IPaBOBOi AEPKaBH.
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HALIOHAJIBHE TA MI’KHAPO/IHO-ITPABOBE BUSHAYEHHASA
HNOHATTSA JIKAPCBKHX 3ACOBIB TA IHHOBAIIINA Y MEJUYHINA COEPI

B ymosax espoinmezpayitinux npoyecie meouuna cpepa, 30Kkpema numanHs 1iKapcoKux 3acobie ma iHHO8ayiti-
HUX MeOUYHUX MeXHON02IU, 8idiepac 8axciugy poisb y cycninvhux gionocunax. Cb0200Hi 8axcauo ujod 3abe3neuenms
AKICHUMYU MA eheKMUSHUMU JKAMU 8I00)68ANOCH ¥ NPABOBUX PAMKAX MA YIMKO 8U3HAYANOCH YUHHUM 3AKOHOOABCMEOM
Yrpainu i misicnapoono-npasosumu akmamu, addice ye € 0OHUM i3 NPIOPUMEMHUX NUMAHb Y cdhepi OXOPOHU 300p08 st
ma sHcumms HacelenHs YKpainu ma iHuux 0epoicas.

Miscnapoona opeanizayis eKOHOMIUHOT cnienpayi ma po3eumKy 3Aa3HAYUId, WO 3ACMOCYB8ANHS THHOBAYIUHUX
MEOUYHUX MEXHOL02T Ma HOBIMHIX JIKAPCLKUX 3Ac00I8 NPOmMsA2oM OCIAHHIX POKI8, CIMUMYIIO8AL0 NPOSPeC Y NiKYBAHHI
bazambox 3ax60pI06aAHL MA NPOOOBICUNO HCUMMSL T00ell 8 €8ponelicokux kpainax na 73%. Bemyn Yxpainu 0o Ceimo-
601 opeanizayii mopzieni ma nionucannsa Yeoou 3 €sponeticokum Coro3om sumazace 8i0 depacagu 3ade3neyents Oanancy
Midic iHmepecamu 8UPOOHUKIB TIKAPCLbKUX 3ac00i8, IHHO8AYIL MA IX CRONMCUBAYIS.

Y cyuacnomy misicnapoono-npasosomy npocmopi 8iocymue €oune GU3HAUEHHs NOHAMMA «AIKAPCLKUL 3acioy
ma «iHHOBAYIs Y MEOUYUHIY, WO NEPEUKOONCAE HATIEHCHOMY 0OMINY iHGhopmayiero ma npasogomy pecyio8antio Y020
NUMAaHHs Yy 3aKOHOOABCMBAX PisHUX Oepoicas ceimy. Tomy eadciusum i akmyanoHUM € NUMAHHS USHAYEHHS NOHAMMS
i 3Micmy RiKapcbKux 3aco0ie ma MeOuyHuUX iHHo8ayill 0/ 3a0e3neyeHHs. OXOPOHU NPA8a iHMeLeKMyaIbHOIL 61ACHOCHI
¥V yil eanysi, CmeopeHHs €OUHOI HOPMAMUBHO-NPABOBOT OA3U OAHUX, WO chpusmume YHiQikayii npoyedypu namen-
MYBAHH, NIYEH3YB8AHHA MA pecCmpayii TIKapcoKux 3acobis, epekmusHitli 83a€mMO0ii YNOBHOBAICEHUX OP2aHI8 81A0U Y
00pomuvoi i3 po3n06CrOONCEHHAM PANbCUDIKOBAHUX MA HEAKICHUX JIKAPCLKUX 3ac00i8, niopoOOK ma iHWUX NOPYUuLets i
3082HCUBAHDL Y Yill cihepi.

Mema cmammi — ananiz HAAGHUX y BIMYUSHAHOMY, 3APYOINCHOMY 3AKOHOOABCMEI, Y MIDCHAPOOHO-NPABOBUX
aKmax U3HAYeHb NOHAMMA | CYMHOCMI «IKAPCbKO20 34Cc00yy ma «IHHOBAYIUHUX MeXHON02I V cihepi MeOuyunuy 3
Memoro YHiikayii noHAmy, 8IOHAUOEHH HANOLIbUWL KOPEKMHO20 GU3HAHHS, W0 8ION0BIOANI0 MA PO3KPUBALO CYMHICMb
ma OCHOGHUU 3MICH OAHUX NOHAMb.

Knrwuogi cnosa: miscHapoOHo-npasose 8usHaAUeHHs, TIKApCobKUll 3acio, iHHo8ayis, MeOuyuna, apmayesmuxa,
iHHOBaYIUHI MEXHONO02IT.

Zanevska l. V.

National and international legal definition of medicinal products and innovations in the medical field

In the conditions of European integration processes, the medical field, in particular the issue of medicines
and innovative medical technologies, plays an important role in social relations. In our time, it is important that the
provision of high-quality and effective medicines takes place within the legal framework and is clearly defined by the
current legislation of Ukraine and international legal acts, because this is one of the priority issues in the field of health
and life protection of the population of Ukraine and other countries.

The International Organization for Economic Cooperation and Development noted that the use of innovative
medical technologies and the latest medicines in recent years stimulated progress in the treatment of many diseases and
extended people’s lives in European countries by 73%. Ukraine’s accession to the World Trade Organization and the
signing of the Agreement with the European Union require the state to ensure a balance between the interests of drug
manufacturers, innovations and their consumers.

In the modern international legal space, there is no single definition of the concept of «medicine» and
«innovation in mediciney, which prevents the proper exchange of information and legal regulation of this issue in the
legislation of various countries of the world. Therefore, it is important and urgent to determine the concept and content
of medicinal products and medical innovations in order to ensure the protection of intellectual property rights in this
field, the creation of a single regulatory and legal database that will contribute to the unification of the procedure for
patenting, licensing and registration of medicinal products, effective interaction of authorized authorities in the fight
against the distribution of falsified and low-quality medicines, counterfeits and other violations and abuses in this area.

The purpose of the article is to analyze existing definitions of the concept and essence of «mediciney and
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3aHescbKa I.
HauioHanbHe Ta MiXHapoAHO-NpaBoOBe BM3HAYEHHS NMOHATTS NikapCcbKMx 3acobiB Ta iHHOBaUI Y MeanydHin cdepi

«innovative technologies in the field of mediciney in domestic and foreign legislation, as well as in international legal
acts, with the aim of unifying the concepts, finding the most correct recognition that corresponds to and reveals the
essence and main content given concepts.

Keywords: international legal definition, medicinal product, innovation, medicine, pharmaceuticals, innovative
technologies.

[ocranoBka mpodiaemu. CTBOPEHHS U 3aCTOCYBaHHS iHHOBAaIlIfHUX TEXHOJOTId Ta HOBITHIX JiKap-
CBKHUX 3aCO0IB CIIpHsi€ KOHKYPEHTO3IaTHOCTI MEIMYHOI Cchepr eKOHOMIKM AepkaBH. I cTUMYIIOBaHHS (QyH-
JMAMEHTAJIBHUX JOCIIPKEHb 3 METOK PO3POOKHM MEIUYHUX IHHOBAIlIM HEOOXIIHI HE JIMIIe CKOHOMIYHI 3aXO0/H, a
it BiAmoBigHAa mpaBoBa 6a3za. BaknmuBO BperymioBaTH MOPSAIOK CTBOPEHHS JTiKapChKUX 3ac00iB, IX IAaTEHTYBAaHHS,
peecTpariiro, po3poOUTH IPOITO3HLIIT IOA0 BIOCKOHAICHHS BiAIOBITHOTO 3aKOHOIABCTBA.

CaMe ToMY BXXJIMBO 3’SICYBaTH MOHATTS, CyTHICTh, O3HAKH JIKapChKOTO 3aco0y (maini — JI3) Ta iHHOBaIIii
y MeIUYHIH cepi, 0COOTUBOCTI X MPaBOBOTO BU3HAYCHHS K y 3aKOHOIABCTBI YKpaiHH, TaK i B M>KHAPOIHO-TIpa-
BOBHX aKTaX, [0 3yMOBJIIO€ aKTYaIbHICTh TEMH TOCITIIKCHHSL.

AHaJi3 ocTaHHIX JOCTiIKeHb Ta myOsikamii. [luTanHs BU3HAYCHHS MOHATTS Ta 3MicTy JI3 po3pobis-
JIM HE JIMIIE TIPEeICTaBHUKH IpaBa, a i (axiBimi B rasysi OXOPOHHU 370POB’S Ta €eKOHOMIKH. BH3HAYEHHS MOHATTS
«iHHOBAIIHHUH JTIKapChKUi 3aci6» 3Hax0oquMo y mparsix €. O. Bonserpkoi, 1. C. Bopowninoi, T. 1O. lenspir-Kamen-
cekoi, O. 0. Kammuanesoi, I. A. Kipuaenko, H. C. Kiynko, E. O. Kopxasux, 3. M. Muymiko, JI. B. Momkogoi, B.
M. INamrkoBa Ta iH.

ITpaBoBuM mpoOiieMaM CTBOPEHHS Ta 3a0e3MeueHHs JocTymy 10 JI3 npucBsdeHi omyOiikoBaHi y 3apy0ixk-
Hux BupanHsax npami C. Borep (S. Vogler), O. I'ypryna (O. Gurgula), M. Kacrinc (M. Casteels), K. Kopea (C.
Correa), K. ITayenc (K. Pauwels), C. Cimosc (S. Simoens), C. @i (S. Flynn), 1. Xyc (I. Huys), y BiTYN3HAHUX
— C. Konpparioka, K. Mockanenko, O. Opmroxk, B. CeniBanenka, M. Tpopumenka Ta iH.

Merta cTaTTi — aHaJi3 HASBHUX y BITYU3HIHOMY, 3apyO’KHOMY 3aKOHOJABCTBI, Y MIXKHAPOJHO-TIPABOBHUX
aKTaxX BU3HAYCHb MOHSITTA 1 CYTHOCTI «IIKAPCHKOTO 3aC00y» Ta «IHHOBAI[IMHUX TEXHOJIOTIH y chepi MEeIUIIMHNY
3 METOIO YHi(iKallii MOHATh, BiAHAWICHHS HAO1IBII KOPEKTHOTO BU3HAYCHHS, 110 BIAMOBIAANO Ta JAETaIbHO PO3-
KpHBajo O CYyTHICTh Ta OCHOBHHX 3MiCT IUX HOHSTB.

AHai3 OCTaHHIX JOCHiMKeHb Ta myOrikamii. Jlikapcekuid 3aci6 (JI3) BU3HAYAEThCS 3aKOHOAABCTBOM
VYkpainu «sIk Oyap-ska pedoBHHA ab0 KoMOiHaMis pedoBUH (OTHOTO ab0 JEKITHKOX aKTHBHUX (hapMalleBTUIHUX
IHTPEIieHTIB Ta JOMOMDKHUX PEYOBHH), IO MAa€ BIACTHBOCTI Ta IPU3HAYCHA JJIS JIIKyBaHHS a00 MPOQiTaKTHKN
3axBoproBaHby (3akoH Ykpainu «IIpo mikapceki 3acobm») [1].

3rigno 3 mm. 36 m. 1 p. Il [opsinky Ne 426 opurinansauii (iHHOBaniitHmit) JI3 — «11e mikapchKuii 3acio, mo
OyB yIepIe y CBiTi 3apeecTpOBaHHUI Ha OCHOBI IIOBHOTO KOMIUIEKTY JOKYMEHTIB IIOIO HOTO SKOCTI, OE3MeKu Ta
e(eKTHBHOCTI (ITOBHOI peecTpaniitHoi iHdopmanii)» [2].

Sk BBaxae 1. C. BopoHniHa, «IHHOBaifHIM JiKapChKHM 3aCO00M € JTiKapchKHi 3aci0, mo OyB ymepiie y
CBITI 3apeecTpOBaHUN Ha OCHOBI MOBHOTO PEECTPALIHHOTO JOCKE (IOBHOTO KOMIUIEKTY JOKYMEHTIB IIONO HOTO
e()eKTHBHOCTI, OE3MEKN Ta SIKOCTi) Ta Ma€ MATEHTHUH 3aXHCT aKTHBHUX KOMIIOHEHTIB Ha TICBHUH IEPioJ] 4acy»
[3]. Taki JI3 moBHHHI PO3pOOIATH YYaCHUKH 1HHOBAIIHOT CHCTEMH, IO CTBOPIOIOTH JIiKapchKi 3acobu. OTOXK,
«IHHOBAIIHHUHA TPOIAYKT» Y raiy3i (apMamneBTHKA MIiCTHTD JIBa €JIEMEHTU — OPUTIHAIBHY (OpMyITy (3aXHUILCHY
MATeHTOM Ha BUHAXiJ) i MApKETUHIOBY 1HHOBAIIIIO.

OTOX, HAyKOBIII, SIK IPABIJIO HA3WBAIOTh TaKi 03HAKW 1HHOBAIIHHUX JI3:

1) Ha ne#t JI3 Brepmie y cBiTi Oyi0 BUIAHO AO3BLT Y BUIISAL JOKyMEHTA (peecTpariifHoro mocBiqueHHs,
TOPTOBOI JTIIIEH3ii TOMIO);

2) 3a pesyibTaraMu JOciimkeHb JI3 Ha HBOTO OYIIO CKITaJeHO peecTpaliifHe JOCKE, M0 XapaKTepU3ye
Horo y moBHi# (opmi.

JlokTprHanbHEe BH3HAUYEHHS 1HHOBAIIITHOTO JIiKapchKOro 3aco0y, 3amporonosane 1. C. BopoHiHoio, Bia-
PI3HSAETHCS BiJl MOTEPEIHIX TEPMIiHIB 0COONHMBOIO BKAa31BKOIO MPO MATEHTHHU 3aXHUCT KOMITOHEHTIB JIIKAPCHKOTO
3aco0y Ha BiAMOBIIHUH Tepiof yacy.

OxpiM TOro, JUIsl XapaKTEPUCTUKU CYTHOCTI Ta BiIMIHHOCTeH iHHOBaIiiiHoro JI3 Bix iHmux Bumis JI3
HEOOXiJHO BU3HAYUTH HOTO BiIMIHHOCTI BiJl TEHEPUYHOTO JIIKAPCHKOTO 3aCO0Yy.

Sk 3a3Ha9ae M. 5. ['on0BeHKO, «IHHOBAIii{HI — II€ JIIKH, 10 BIIEPIIC OTPHMATH J03BiJ HA MAPKETHHT Ha
iCTaBl JOKYMEHTIB, SIKi HiATBEPAXKYIOTh IXHIO €()eKTUBHICTh, O€3IeKy Ta SAKICTh. [ eHepHYHi — JIiKH, IO € B3a-
€MO3aMiHHUMHU 3 1HHOBAI[iHHUM IpernapaTtoM, BUPOONISIOTEC Oe3 JileH3ii BiJ KOMITaHii-po3po0OHHKa 1 peatizy-
IOThCA IICTIS 3aKiHYCHHS TePMiHy Jii MaTeHTY Y 1HIIMX BUKIIOYHUX MpaBy [4].
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3rigHo i3 mm. 11 1. 1 [Mopsiaky Ne 426, «reHepnyHuil TiKapchKui 3acid (reHepHK) — I1e JTKapChKui 3aciod
TaKOr'0 CaMoro SIKICHOTO i KUTbKICHOTO CKJIay JiFOUMX PEYOBHH 1 Takoi camoi Jlikapcbkoi GpopMmu, K 1 pedepeHT-
HUH JIiKapCchbKUid 3aci0, 010€KBIBAIEHTHICTD SKOTO 3 pe()epeHTHHUM JIKapChKUM 3aC000M OYII0 MPOAEMOHCTPOBAHO
HaJIKHUMH JTOCITDKEHHSAMU 01010CTyTHOCTI» [2].

Bapto 3a3nauntH, 1mo BianoBimHO 10 cT. 9 3akoHy Ykpainu «[Ipo mikapcbki 3acoOm» Mmicist peecTparii
opuriHajabHOTO JI3 3a00pOHIETHCA MPOTATOM IT°SITH POKIB PEECTpaLlisl JIIKapChbKUX 3aC00iB, 110 MICTATh TaKy camMy
nitoay pedoBuHy [1]. OTOXK, TeHEPUKH MOXKYTh OyTH 3apeeCcTpOBaHi TIJIBKH IICISA TOTO, SIK MHHE 5 POKIB ITiCIIS
MepIIoi peecTpalii OpUriHaIbHOTO (IHHOBALIITHOTO) JTIKapChKOTO 3ac00y.

Sx nependadyeno y mi. 52 1. 1 [opsaky Ne 426: «pedepeHTHHIA TiKapchbKui 3acib — 11e JTiKapchKuit 3acio,
3 SIKUM TIOPIBHIOETHCS JOCIIIKYBaHUH JiKapchKui 3aci0 1 KU €, HacamIepel, OpUTriHaJbHUM (IHHOBAaLiHUM)
JIKapChKUM 3aC000M 3 JTOBEJICHUMH €(EKTHBHICTIO, OE3IEKO0 Ta SKIiCTION [2].

TakuM 4MHOM, 3 ODVISAIY HA BUIICHABEACHI TPAKTyBaHHS poOMMO BHCHOBOK, IO iIHHOBAIIHUH JiKap-
ChKHUH 3aci0 — Takuil JI3, aKuii BIIepIme y CBiTi 3apeeCTPOBAHO 3 TIOBHUM JIOCKE IOJI0 HOTO OE3MEKU Ta ePEKTHB-
HOCTI, a TaKOX SIKOCTi. 3 HUM y»e Ma€ MOpiBHIOBAaTUCS reHepuuHuii JI3.

TepMiH «OpHUTiHALHUI JTiKapChKUN 3aCi0» YacTO 3aMiHIOIOTh TEPMIHOM «OpPEHIOBHM JTIKApChKUH 3aCi0%.
AJe 11l HOHATTS B3araji He ToToxHi. Sk 3a3Havae C. YO. HlTpurons, «OpeH10M BUCTYIIa€ MEHTAJIbHA KOHCTPYKIIis,
IO CKJIQJIAETHCS 3 Ha3BH, JIOTOTHITY Ta 1HIINX Bi3yalbHUX CIIEMEHTIB, IO CTAHOBIIATH AW3aiH 1 JAIOTh 3MOTY BH-
OKPEMHTH KOHKPETHUH MPOIYKT Cepell IHIINX, a TAKOK PEIyTAallis [[bOT0 MPOIYKTY B CHOKUBAYIB, 3aBISIKH SKUAN
BOHM HaJlaloTh HoMy miepeBary. OTxke, 11 CBOEpiIHA CYKYITHICTh 00’ €KTiB aBTOPCHKOTO TpaBa, TOBAPHOTO 3HAKa,
(hipMoBoro HailMeHyBaHHA U crielU(IUHUX BIACTUBOCTEH MpoayKTy. OTxke, OpeHI0M Moxe OyTH HE TIIbKH OpH-
riHAJLHUH, a i TeHepUYHUi pemapar [S].

Bapro 3a3HaunTH, 1110 OHUM 13 HaANPsSMIB IHHOBAI[IHHOI JISUTFHOCTI B (hapMalleBTUIHIN MTPOMHUCIOBOCTI
BHCTYIIA€ CTBOPEHHS iHHOBaIliitHuX JI3, MpoBeaeHHs TXHIX JOCITIIKEeHb 1 OAAJbIIIa PeECTPAIlis Ta IPOMHUCIIOBE
BUPOOHHIITBO. 3ayBa)XKHMO, 10 CbOTOJHI IPaBOBUil cTaTyc po3poOHuKiB JI3 moTpedye CBOro BiAMOBIAHOTO BU3HA-
YCHHS Y HOPMaxX YHHHOTO 3aKOHOJABCTBA.

[Ipouec crBopenns JI3 BperynboBaHUi 3aKOHOAABCTBOM. 30KpeMa, y 3akoHi Ykpainu «IIpo mikapchki 3a-
coOu» BCTAaHOBJICHI OCHOBHI IPaBOBi 3acany cTBOpeHHs JI3, MpoBeeHHs X JOKIIIHIYHAX Ta KIIHIYHUX BUTIPOOY-
BaHb, MOPAAOK iX AepkaBHOI peecTpauii. Y 3akoHi Ykpaini «[Ipo iHHOBaWiiHy AisUIbHICTY BU3HAYEHO BUMOTH JI0
IHHOBAIIHHUX TPOEKTIB Ta OCOOIUBOCTI iX JIepkaBHOI peecTpailii. BinnmoBigHo 10 11b0r0 3aKOHY, «IHHOBAITI HHHN
MIPOEKT — 11€ KOMIUIEKT JOKYMEHTIB, 1110 BU3HAYa€ MPOLEAYPY 1 KOMIUIEKC yCiX HEOOX1THUX 3aXO/iB. Y TOMY YHCII
IHBECTHIIIIMHUX, II0JI0 CTBOPEHHS 1 peaizailii iHHOBAIIIHOTO TPOAYKTY 1 (a00) iHHOBAIIHHOT TpoxyKIii» [6]. ¥
cT. 13 3a3HadeHoro 3akoHy YKpaiHu mependaueHo BUMOTH 1100 JePKaBHOI peecTpalii Oyib-SIKuX IHHOBaLlIHHUX
poekTiB. OCKUTbKH CTBOPEHHS HOBOTO JI3 32 CBOEIO CYTHICTIO € IPOEKTOM 1HHOBAIIHHUM, TO HOTO MOTPIOHO 3a-
peeCTpyBaTH y BCTAHOBJICHOMY 3aKOHOM HOPSIIKY.

Ha mymky 1. A. KipuueHKo, «iCHYIOTh JIBI CHCTEMH HaOyTTs MpaB HA JIKApChKUH 3aci0: BIAMOBIAHO IO
HOPM 3aKOHOJJaBCTBA IPO JIKapChKi 3ac00u (ep:kaBHa peecTpallis Jikapchbkux 3aco0iB MO3 YkpaiHu Ha OCHOBI
MTO3UTHBHOTO PE3yNBTaTy iX criemiatizoBaHoi oiHku JlepxaBHuM ¢apmakonoriaauM neHTpoM MO3 Vkpainn) ta
3riJIHO 3 HOPMaMH 3aKOHOJABCTBA 3 1HTEJIEKTYaIbHOI BIACHOCTI (peecTpauisi neBHUuX «papmanernyaux» OIB y
JlepxaBHOMY JemapTaMeHTi iHTenekTyanbHoi BracHocti MOH YkpaiHu Ha OCHOBI pe3ynbTary eKCIepTH3d YK-
pnareHty)» [7].

Briepie BU3HaUeHHS «TepareBTHYHA iHHOBaIlis» 3anpornoHoBaHo y 2001 p. Ha 3ycTpiui MiXKHApOIHOTO
Tosapuctsa Jlikapcekux broneteni (International Society of Drug Bulletins (ISDB)), ne nporosoiieHo, 1o mo-
HATTS «iHHOBaIiitHuiA JI3» y KOHTEKCTI (papManeBTHIHOT rary3i Mo)ke OyTH Ha OCHOBI TaKUX ITiJXOMIB:

1) xoMepiiiiHMiA: IHHOBAITiS — [1€ HOB1 PEYOBHHHU, HOBI ckJiaau JI3, HOBI MOKa3aHHs JI0 3aCTOCYBaHHS, HOB1
METOJIH JTIKYBaHHS, K1 BIIEpIIe HAIIWIIIN Ha PUHOK;

2) TEXHOJIOTIYHMIA: TiJ1 IHHOBAIII€10 PO3YyMiIOTh 3aCTOCYBaHHS O10TEXHOIOT1H Y BUpoOHUITBI JI3 un BIipo-
BaJDKEHHS HOBOT CHCTEMH HAJIXO/PKEHHSI JIIKapChKOT peYOBUHHM (HAIPUKIIA, CIIpeii), abo BUOip i30Mepy 4H MeTa-
0oty JUI1 BUpOOHUYOTO MPOLIEcy;

3) TepaneBTUYHUN: 111 IHHOBAITIEI0 PO3YMIIOTh IIEPEeBard HOBOTO CIIOCO0Y y JIIKYBaHHI, SIKIIO MIOPIBHITH
3 HasiBHUMU [8].

Oenepanpae ynpanmiaHsa CIIA i3 KOHTPONIO 32 XapuoOBHUMH IMPOAYKTAMH Ta JIIKAPCHKUMH 3ac00aMu
(FDA’s Center for Drug Evaluation and Research (CDER) nousTTa iHHOBatiinoro JI3 po3kpuBae uepe3 BU3Ha-
YeHHS TOHATTS reHepudHoro JI3: «reHepuuHUi JIiKapCchKuid 3aci0 — 1€ TaKui JTIKapChKUH 3aci0, SKWi criBmagae
13 1HHOBAI[ITHUM JTiIKapChbKUM 3aCO00M Y 71031, CHJII [Iii, CIOCO01 3aCTOCYBaHHS, SKOCTI, MOKa3aHHIX JI0 3aCTOCY-
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BaHHS Ta 30BHINTHIX XapakTepuctukax» [9]. lns peecrparii JI3 B CIIHA FDA BimHOCHTB HOTO 710 OfTHIET 13 3 TpyIIL:
«P», «S» un «O». [Jo rpynu «P» («priority review drug») Hanexxars JI3 BiINOBITHO 10 KPUTEPIiB IX 1HHOBALMA-
HOCTI, SIKi BIJJPI3HSFOTBCS BiJl KpUTEPIiB, 110 NMPUHHATI y KpaiHax €C.

AHaJi3 MXKHApOAHO-NIPABOBUX HOPM JIaB 3MOT'Y BUABHUTH I€BHI KpuTepii BinHeceHHs JI3 10 iHHOBaLii-
HOTO:

— JI3, po3po0iieHi 3a JOMOMOTOI0 HOBOTO 010TEXHOJIOTIYHOTO MPOLECY, IO €, SIK BBaXka€ areHTCTBO EMA
(€Bpomneiicbke MEUYHE areHTCTBO), IHHOBAITIETO;

— JI3, ynockoHaJIeHi 3a JOIIOMOTOI0 3aCTOCYBaHHS EBHUX HOBHX 3aC00iB JOCTABKH Ta € 3HaYHOIO iHHO-
Balli€Io;

—JI3, AKi oTpuMaHi i3 KpOBi 4H 13 TJIa3MU JIOAKHY;

— JI3, ski 6a3yroThcs Ha Pajaioi30TONax, SKIIO I[Ie MPEACTABISAE XOPOIIUM Ta 3HAYHWMA TepareBTHIHUI
iHTepec;

— JI3, U1 BUpOOHHMIITBA SIKUX TIPOJIEMOHCTPOBAHO 3HAYHI TEXHIYHI IepeBary;

— JI3, 1110 MiCTHTB Y CBOEMY CKJIaJli HOBY aKTHBHY PEUYOBHHY, III0 3 MOMEHTY HaOyTTsl YHHHOCTI MPABHUII LIIE
He OyIa 3apeecTpoBaHa B )koaHil kpaiHi €C [9].

Binnosinno 1o BusHadeHux HopM FDA, cyTteBi nokparienns JI3 MoxxyTb OyTH MPOIEMOHCTPOBaHI:

«1) mokazamu MiJBUINEHHS e(EKTUBHOCTI B JiKyBaHH1, MPO(IIAKTHIN Ta T1arHOCTHII 3aXBOPIOBAHb;

2) nigTBepAKeHHAM e(heKTUBHOCTI Ta OE3MEYHOCTI MiJl Yac 3aCTOCYBaHHA y HOBOI rpynH (CyOmomysiii)
MaIi€HTIB;

3) 3HUKHEHHSIM a00 CYTTEBUM 3MEHIICHHSM YCKJIAIHEHb IPOTATOM KypCy JTiKYBaHHS;

4) 3aJOKyMEHTOBaHHUM TI1/IBUIIICHHSAM KOMIUTA€HCY MamieHTa» [9].

3a3HaueHe Ja€ 3MOry KOHCTaTyBaTh ToW (hakT, mo KpuTepii iHHoBauiiiHocTi JI3 B Kkpainax €C
B3a€MOIIOB’ sI3aH1 CKOPIIIIE i3 TPOMHCIIOBO-BUPOOHHYNME Xapakrepuctukamu JI3, Toxi a B CLIIA BoHM 3acHOBaHi
Ha OIIHIII JIIKYBaJbHOI IIIHHOCTI.

AHaJi3 YUHHOTO 3aKOHO/IaBCTBA YKpaTHH MOKa3ye HOro (hparMeHTapHICTh 1 HEY3TOKEHICTh 3 Mi>KHAPO/I-
HUMH CTaHIAPTaMH OO0 O3HAK IMOHATTS «IHHOBAIIHHIIA TIIKapChKU 3aci0», a TAKO)K HOPMATHBHOTO BH3HAYCHHS
poro TepmiHa. Tak, y 4. 11 c¢t. 9 3akony «IIpo Jikapchbki 3ac00M» PO3KPUTO MOHSTTS Ta 3MiCT peepeHTHOrO /
opurinaibHoro JI3 uepe3 Horo BIacTUBICTh — HAsIBHICTH peecTpaniinoi iHdopMmarii: skio JI3 «3apeecTpoBaHmii
Ha TIICTaBi IOJaHOT B TOBHOMY 00Cs31 (ITOBHOT) peecTpalliiiHol iHpopmallii, To BiH po3DISIAEThCS K pedepeHT-
HUH / OpUTiHATBHUIA JTiKapchKui 3acio» [1].

BucHoBku. Sk 0aunmo, aHami3 mpaBoBoi iH(GOpMAIi MO0 BU3HAYCHHS MOHATH «JIIKApChKHN 3aci®»,
«pedepeHTHHI TiKapChbKuil 3acidy», «MeIUYHUNA BUPiO», «OpUTiHAIBHUN (1HHOBauiiHui JI3)» y HopMax 3akoHy
VYkpainu «IIpo mikapchki 3acobn» ta Jupexrtusu 2001/83/€C €Bponeiickkoro [Tapaamenty ta Pagu Big 06 muc-
toraga 2001 poxy «IIpo Komekc CHiIbHOTH BiTHOCHO JIIKApChKUX IperapariB, NIPU3HAUYEHUX IS 3aCTOCYBaHHS
JONEMUY, BKa3ye€ Ha HASBHICTh PO30DKHOCTEH MPaBOBOTO 3MICTY, sIKi CTOCYIOTHCS CYTHOCTI OCHOBHHUX IOHSTH
10710 00’ €KTIB MpaBa iHTeNeKTyanbHO1 BIacHOCTI Ha JI3. OkpiM TOTro, BCTAHOBIIEHO HEBIAMOBIAHICTh YKPaiHCHKO-
T0 3aKOHOAABCTBa HopMaM €C, 110 CTajo MiJCTAaBOIO JJIS IEBHUX 3aKOHOAABUNX IPOTANH, SIKi YTBOPIOIOTH MOXK-
JUBOCTI AJIS PI3HUX MPaBONOPYIIEHB, 30KpeMa TakuX, sK Qanbcudikalis JikiB, KoHTpadakTHa (hapManeBTUYHA
MPOAYKIis, KOPYIIiHA cXeMa B MEANYHUX YCTAHOBAX Ta 3aKJIAAaX, HATCHTHUH TPOJIIHT TOMIO.

3 omsAdy Ha BUIIE3a3HAYeHe, BBAXKAEMO, 110 Oe3yCHIIIHUI mpolec iMImieMenTalii npaBosux HopMm €C
y ctepi oxoponu npas IB Ha JI3 y HalioHaIbHEe 3aKOHOJABCTBO, MOJISITAE Y XAOTHYHOMY BHECEHHI MEBHUX 3MiH
JI0 HOPMAaTUBHO-IIPAaBOBOI 0a3u YKpaiHH 1 HEUiTKOMY BH3HAu€HHI MOBHOBaXkeHb, sKi aeneroBaHi KMY ta MO3
VYkpainu, 0 MPHU3BEIO JI0 HEMOTPIOHOTO 3aKOHOABYOTO HATPOMA/DKEHHS 1 110 OJIOKY€E MeXaHi3M IPaBOBOTO pe-
T'YIIIOBaHHS Y Iiil ramysi.

3 omsiy Ha 1€ IPOIOHYEMO KiJIbKa 3aXO0IiB, K1 JAFOTh 3MOTY SIKICHO Ta TIOCIIIOBHO BIIPOBAIUTH pedop-
MH. 30KpeMa, y chepi OXOpOHH 3I0pOB’S 3 TAPMOHI3AIIEI0 3aKOHOAABCTBA YKpAiHU 13 MPaBOBUMH HOpPMaMH Ta
cTaHmapTamu, 1o nitoth B €C. 30kpema, HeoOXiTHO BHECTH 3MiHH JI0 YMHHOTO 3akoHy Ykpainu «IIpo mikapchki
3aco0u» y cepi BU3HAYCHHS TIOHATTS «iHHOBaMiiHMIA JI3» 13 METOI0 TIOMOBHEHHSI TepMiHOJOTIi 3akoHy. [HHOBa-
IAHWK JTiKapchbKuid 3aci0 MoXHA mojarty sk JI3, mo OyB 3apeecTpoBaHUH yIiepiie y CBiTi HA OCHOBI peecTpalriii-
HOTO JIOChE (TIOBHOTO KOMILIEKTY JOKYMEHTIB, KU MiATBEpIKYyE Horo OesreKy, sKiCTh Ta e(h)eKTUBHICTD) 1 Ma€e
MATEHTHUI 3aXUCT OCHOBHUX aKTHBHUX KOMITOHEHTIB, JOPMYJI, METO/IIB Ta CIIOCOOIB HOTO CTBOPEHHS 1 BHKOPHUC-
TaHHs. Takok BapTO 3a3HAUMTH, 1O MpaBoBa Kiacudikauig iHHOBauiiHuX JI3 Mae nmeBHI 0COONMUBOCTI, SAKIIO MO-
PIBHSTH 3 MEMYHOIO KIIaCH(iKaIli€ro, TOMY MOTpeOye Y3rOKSHHS CICiabHIX TEPMiHIB 13 YHHHOIO 3aKOHOJIaB-
4010 0a3010 YKpaiHu, rapMoHi3ali€lo ii 13 HopMamu, nonoxkeHHsIMu €C Ta M>XKHApOTHO-IIPaBOBUMHU CTaHJapTaMH.
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Sk 6aunMMo, BHpIIICHHS 3aBJaHb HOPMATHBHOI 0a3M 1010 BUTOTOBJICHHS Ta OOITY JIKapChKUX 3aco0iB,

3a0e3reueHHs IXHbOI e()eKTHBHOCTI Ta OE3MeKH COPUSATHMYThH MOKPAIICHHIO MEXaHi3MiB PETyTIOBaHHS OXOPOHH
MpaB iHTEIEKTYaIbHOI BIIACHOCTI Ha JIIKapChKi 3aCO0H, T IBUIICHHIO MPO30POCTi (hapMalieBTHYHOTO PHHKY Ta BiJl-
MOB11aJIbHOCTI H10T0 Y4acHUKIB y cpepi CTBOpEHHS Ta 3acTOCYBaHHA siKicHUX JI3.

10.
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The article analyses and suggests the main directions of improvement of professional selection of judges in
Ukraine.

1t is proved that the main directions of improvement of the procedure of appointment and selection of judges in
Ukraine can be applied comprehensively or refer to individual elements of its mechanism. As a result of the scientific
analysis of the international experience in improving the procedure of appointing judges and the general approach to
the reform of the judicial system in Ukraine, the following recommendations are made: to establish the independence
of the judiciary from any political influence; to ensure transparency and maximum publicity of the judicial selection
process; to establish a clear, specific, professional standard for judges, which should specify and define the necessary
skills, knowledge and moral qualities, experience, which are mandatory for candidates for the position of judge; tak-
ing into account best international practices, provide professional training for candidates for the judiciary, including
internships and training programmes; ensure compliance with the principle of non-discrimination among judges, as
well as in the High Judicial Council and the High Qualification Commission of Judges of Ukraine; take clear and
concrete anti-corruption measures leading to the introduction of mechanisms for vetting candidates for the absence of
corrupt links; provide legal guarantees for the establishment of objective and independent judicial bodies; monitoring
and evaluation of the quality of judges’ work on an ongoing basis to ensure that the judicial system functions at a high
level; involvement of international organisations and experts in the process of selecting judges, which will help to intro-
duce international standards and best practices into the judicial system of Ukraine.

Keywords: judiciary, court, justice, authority of the judiciary, judge, selection of candidates for the position of
Jjudge, ethical standards of judicial conduct, appointment of judges, judicial reform, lustration, competence, integrity,
efficiency of the justice system, competition for the position of judge, professional training of judges.

Yyoux H.

OcnogHi Hanpamu 600CKOHAIEHHA RPOecilinozo 0060py cyooie 6 YKpaini

Y emammi 30iticneno ananiz ma 3anponoHo8ano 0CHOBHI HANPAMU B00CKOHANEHHSA NPOPeCitiHo20 00bopy cyo-
0i8 6 Vkpaini.

Jlosedeno, wjo ocHo8HI HanpsamMu 600CKOHANEHHS NPoyedypu NpusHayeHHs ma 000opy cyooie 8 Ykpaini mo-
JHCYMb 3ACMOCOBYBAMUC KOMNILEKCHO Ab0 CMOCYBAMUCS OKpeMUX eleMenmis 1ioco mexanizmy. B pesynemami npo-
8€0€H020 HAYKOBO20 AHANI3Y MIMNCHAPOOHO20 00C8I0Y YOOCKOHALEHHS NPoyedypu NPUHAYerHs cy00ie ma 3a2aibHo20
nioxody 0o pegpopmysarnts cy008oi cucmemu 8 Ykpaini, HAOAHO HACMYNHI PeKOMEHOAYii: 6CMAHOBIEeHHS He3AIeHCHOCI
CY00iBCHKO20 KOPNYCy 8i0 0Y0b-AK020 NOMMUYHO20 8NIUBY, 3a0e3neyenHs NPo30POCMi ma MAKCUMANbHOI nYONiuHOC-
mi npoyecy 8i060opy cy00i8; 6CMAHOBNIEHHS YIMKO20, KOHKPEmH020, npoghecitinoco cmanoapmy 0 cy00ie, AKULl MAae
nepedbauamu ma 6UHA4AMU HeOOXIOHI HABUYKU, 3HAHHA MA MOPAIbHI AKOCMI, 00C8I0, W0 € 0008 A3KO8UMU OJisL KAH-
oudama Ha nocady cyooi, a maKodxc 3 02140y HA HAYKOBO-MEXHIYHULL npocpec NOCMiliHe YOOCKOHANEeHHSA OaHUX GUMO2;
OCKIiNbKU hi3uyHi ma ncuxonoziuni 30i0Hocmi KaHoudamis, 6e3nocepeoHbo BNIUBAIOMb HA iX 30aMHICMb BUKOH)Y8AMU
CyO00i8CbKI 0008 ’s13KU MOMY NOMPIOHO 30TUCHIOBAMU HALEHCHY IX OYIHKY; 3 02710y HA HAUKpAWi C8IMosi NPaKmuxu
30iticHumu npogbeciiine 3abe3neyenHs ni02omoeKu 01 KaHOUOAmi8 Ha nocady cyooi, 8KIUAIOYU CIMANCYBAHHSA Md
HAaBuANbHI npocpamu; 3a6e3neueHHs: OOMPUMAHHA NPUHYUNY OUCKPUMIHaYiT ceped cy00is, a makodic Buwiti padi npaso-
cy00s ma y Buwiii keanigikayitinii komicii cy00ie Yxpainu, 6npoeaodcents 4imkux ma KOHKpemHux akmuKopynyiunHux
3ax00i8, 8 pe3yIbmami 3acmocy8anHs AKUX OYOYmMb NPOBAONCEHH] MEXAHI3MU NepeipKu KAaHOUOAmie Ha 8i0CYMHICMb
OYOb-AKUX KOPYRYITIHUX 36 'A3KI6, HOPMAMUEHO-NPABOGI 2apanmii cmeopenss 00 eKMUGHUX ma He3anNeHCHUX KOMICiu 3
0000py cy00is, yuacms 6 akux 6y0yms Opamu npedCmagHUKY 2pOMAOCKOCME ma iHW eKcnepmu 3 PisHUX cgep scum-
msl; NpoBeden s Ha NOCMIIHILL OCHOB8I MOHIMOPUH2Y Ma OYIHKU AKOCMI pobomu cy00i8, 3a0/15 30iliCHeHHs 3a0e3neueHHs
@dyHKYIOHYBaHHA CYO0B0I cucmeMu HA BUCOKOMY DI6HI; 3ANIVYeHHS MIXCHAPOOHUX Op2aMi3ayitl ma ekcnepmis 0o npo-
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yecy 0000py cy00is, 3a805Ku HOMY 8i00Y0embCst 6NPOBAONCEHHSL MINCHAPOOHUX CIMAHOAPMIE MA HAUKPAWUX CEIMOBUX
npakmux y cyoogy cucmemy Ykpaiuu.

Knwuoei cnosa: cyoosa énada, cyo, npasocyoos, asmopumem cy0080i 61aou, cyoos, 000ip kaHoudamis
Ha nocaoy cyooi, emuyni CmarHoapmu n08eOiHKY Cy00i, RPUSHAYEHHS HA NOCAdy CYOOI, Cyo08a pehopma, owuuleH-
HS 81A0U, KOMREMEeHMHICMb, 000POUeCHICMb, eqheKMUBHICMb CUcCmemMu npasocyoosi, KOHKYpPC Ha nocady cyooi,
npogecitina niocomoska cyoois.

Statement of the problem. The study of international and European standards for the selection and
appointment of judges, as well as the analysis of experiences with the selection of judges in foreign countries,
demonstrates the importance of this procedure for the formation of an independent, objective and competent
judiciary. Awareness of the value of European standards in the judiciary has been mentioned in many national
legal acts, legal doctrines, etc., as it can help Ukraine to become a strong, independent, democratic country that
successfully fights corruption in the judiciary, strengthens the foundations of the rule of law, ensures fair trials and
legitimate court decisions. Adhering to international and European standards in the selection and appointment of
judges will not only allow us to implement best practices and standards to improve the efficiency and reliability
of the judicial system, but will also once again demonstrate our commitment to shared values and support for
international cooperation and relations with the EU.

The state of research of the problem. The following experts were involved in the study of certain issues
of personnel processes in the judiciary M.I. Chycherska, V.A. Goshovska, L.D. Olifirenko, T.M. Viktor, T.E. Ka-
hanovska, M.G. Melnyk and others. However, scholars have not developed a comprehensive view of the system
of competitive procedures in the judiciary.

Presentation of the main research material. Analysis of the experience of foreign countries shows that
the selection and appointment of judges must comply with certain rules of national legislation and international
standards. This suggests that the most important component of administrative and legal support for the professional
selection of judges in Ukraine is high-quality legislation in line with international principles of judicial selection.
Another important component is the issue of commissions established and empowered to conduct the competition
and selection of candidates for judicial positions. International and national legislation prescribe requirements for
the members of such commissions, as it is quite logical that they should be composed of both representatives of
the judiciary and other competent members (these may be experienced lawyers, members of the public, etc.). An
analysis of the rules of foreign countries on the selection of judges shows that it is important that the members of
the selection commission are Judges were competent and professional and therefore able to assess judicial candi-
dates in a fair, impartial and professional manner. In order to ensure full transparency and publicity of the judicial
selection process, it is important to establish clear selection criteria that reflect the rules of international and Eu-
ropean standards and ensure compliance with the ethical norms and standards of conduct of judges (the provisions
used to determine the suitability of candidates for judicial positions, the procedure for conducting the competition,
interviews, assessments and other selection procedures should be clearly defined). Last but not least, and perhaps
no less important for ensuring fairness in the judiciary, is the establishment of rules to ensure continuous monitor-
ing and evaluation of the quality of judges’ work after their appointment.

Thus, the administrative and legal support for the professional selection of judges in Ukraine should be
understood as a comprehensive system of legal and organisational measures and procedures regulating the process
of selection and appointment of judges in order to ensure their independence, objectivity, high qualification and
moral integrity. It is the specific procedure for the election or appointment and dismissal of judges that serves as a
reliable basis for ensuring the independence of judges and the judiciary as a whole. The European Court of Human
Rights has repeatedly noted this when considering the issue of fair trial, pointing out that the manner in which the
members of such a body are appointed, the determination of their term of office and the existence of guarantees
against external pressure affect the perception of such a court as independent [1]. A similar provision is also con-
tained in the national legislation on the procedure for the selection of judges, which provides that the independence
of a judge is ensured by a special procedure for his or her appointment, prosecution, dismissal and termination
of his or her powers (Part 5 of Article 48 of the Law of Ukraine «On the Judiciary and the Status of Judges») [2].

After the amendments to Article 128 of the Constitution of Ukraine, which provided for the appointment
of a professional judge for a 5-year term by the President of Ukraine, and all other judges (except for judges of the
Constitutional Court of Ukraine) were elected by the Verkhovna Rada of Ukraine for life [3], the procedure for
appointment of judges was significantly simplified and brought closer to European standards. Today, Article 128
of the Constitution of Ukraine provides that the appointment of judges is made by the President of Ukraine upon
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the proposal of the High Council of Justice in accordance with the procedure established by law [4]. The Opinion
of the Venice Commission of 15 June 2013 stated that in order to limit political influence and party pressure on
the judiciary, judges should be appointed by the President on the basis of a proposal from the High Council of
Justice [5]. Such changes are related to the need to comply with the rules of selection of judges provided for by
international and, in particular, European standards, as well as detailed study and adoption of positive experience
of European countries [6, p. 49].

Formally, the procedure of selection and appointment of judges in Ukraine meets the requirements of in-
ternational and European standards. Article 80 of the Law of Ukraine «On the Judiciary and the Status of Judges»
stipulates that the very stage of appointment of a judge by the President of Ukraine is basically formal, based on
the possibility of appointing judges to positions upon the proposal of the High Council of Justice, without verify-
ing the compliance of candidates with the requirements established by law and without carrying out a selection
or assessment of candidates’ qualifications [2]. However, as the experience of foreign countries shows, no matter
how perfect the procedure for selecting and appointing judges is, further reforms can pave the way for a fairer,
more independent and efficient judicial system in the country. Moreover, the quality of selection procedures is as-
sessed after monitoring the quality of judges’ work, which takes time. Therefore, it is clear from the experience of
foreign countries that the ways to improve the selection and appointment of judges may include improving certain
elements of its mechanism.

For example, the problem of the judicial selection process in all the analysed countries and in Ukraine in
particular is the need to limit the political influence of the executive authorities on the processes of appointment,
transfer, disciplinary action and dismissal of judges. The need to depolitization the process of appointment of
judges has been repeatedly pointed out by the Venice Commission when it drew attention to the need to eliminate
political motives in Opinion No. 588/2010, warning that the involvement of the parliament in the process of ap-
pointment of judges may lead to politization of this process, which obviously will not contribute to strengthening
their absolute independence in the performance of their judicial duties. Interestingly, the Opinion of the Consulta-
tive Council of European Judges (CCJE) No. 18 (2015) «The position of the judiciary and its relationship with the
other branches of government in a modern democracy» emphasises that the independence of the judiciary serves
as a means of guaranteeing the impartiality of judges, since judicial independence is not a privilege or an exclusive
right, since it is not granted to them to protect their own interests, but is necessary to ensure the rule of law and fair
trial in the interests of all who seek and expect justice. Paragraph 44 of the Opinion also states that the appoint-
ment or term of office of judges who have been duly appointed should not be questioned by a new parliamentary
majority or government [7].

Similar recommendations are also contained in the conclusions of the Group of States against Corruption
(GRECO), in which GRECO recommends strengthening the role of the judiciary in the procedures for the appoint-
ment, promotion and dismissal of judges, reducing the role of the head of state and requiring written reasons for his
decisions, as well as ensuring that any decisions in these procedures can be appealed to the courts. Looking deeper
into the issue, GRECO emphasises the need to ensure a genuine separation of powers, excluding the possibility of
one branch of government influencing the other.

Restrictions on the power of politicians in the selection of judges are more effective in more established
democracies, as both internal (constitutional separation of powers between the central government and regional
districts, democratically elected president, elected local authorities, adoption of laws by majority in both chambers
of the bicameral parliament (the existence of supranational organisations that impose significant restrictions on
the ability of the majority in each country to pass laws at their own discretion on a wide range of issues, including
human rights) [8].

As the experience of foreign countries shows, in most of them, including Ukraine, the executive branch
of power is involved in the process of appointment of judges. At the same time, constitutional guarantees against
political influence on the appointment of judges can be assessed as relatively weak. The emphasis in this case is on
the formation and development of a legal culture that respects the independence of judges and ensuring the proper
legal status of judges (the possibility of holding office for life, prohibition of dismissal of judges by representatives
of the executive or legislative branches), which are even more important for ensuring judicial independence. As
noted by the Venice Commission in its 2010 report on judicial independence, the system of judicial appointment
in old democracies where the executive branch has a decisive influence can function well in practice and allow for
an independent judiciary, as this power is limited by legal culture and tradition. In contrast, in new democracies
without these legal traditions, it is important to establish a judicial council with decisive influence over the appoint-
ment of judges (where the majority of members are elected by the judges themselves) [9]. Obviously, judges who
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are accustomed to independence from political interference may be more active in their orientations. Therefore, it
is very important to maintain not only a balance in the system of distribution of state power, but also to guarantee
the highest standards of judicial independence as an indicator of democracy.

To ensure judicial independence, it is not only the method of appointment that is important, but also
other guarantees and procedures. Since courts should be apolitical institutions, the appointment of judges that is
predominantly driven by political motives should also be absolutely excluded. Judges should be appointed on the
basis of specific qualification requirements. This, in turn, once again demonstrates the fundamental importance of
the approaches to the formation of the High Qualification Commission of Judges of Ukraine and the High Council
of Justice, which should play a key role in the appointment process.

Therefore, it is extremely important to establish independent and objective selection commissions with the
participation of experts from various fields, including representatives of the public and international organizations.
The model of judicial selection that focuses on professional selection of judges and actually ensures decisive influ-
ence of professionals on the appointment of judges is also impressive. For example, in Denmark, a judge cannot be
appointed to the Supreme Court without the support of a professional committee; and in Estonia, the President of
the Supreme Court has the exclusive right to propose candidates to the Supreme Court to the Parliament [8]. Im-
portantly, in almost every country, the law stipulates that appointments must be made on the basis of professional
considerations. That is why it is very important to have professional vetting commissions or advisory committees
composed of competent persons in the judiciary. Experience has shown that in countries where it is customary to
consult the legal profession, it is (almost) never the case that political authorities make decisions on judicial ap-
pointments against professional advice. In almost all of these countries, professional considerations, not political
beliefs, are the decisive factor in the appointment of judges.

In this context, it is important to ensure that, along with judges, the members of the High Qualification
Commission of Judges of Ukraine also include prominent lawyers, attorneys, academics, representatives of human
rights and other NGOs active in the field of law. In addition, the experience of countries that involve in the selec-
tion of judges not only citizens who are experts in certain areas of legal science, but also in the field of management
or IT technologies is positive. This would have a positive impact, since today’s time dictates high requirements for
judges, which include knowledge not only of law but also of technology, for example. This issue is especially rel-
evant given the active introduction of Artificial Intelligence (Al) in the judiciary and active rulemaking to regulate
the introduction of Al in justice (for example, the Charter of Ethical Principles for the Use of Artificial Intelligence
in Judicial Systems adopted by the European Commission on the Efficiency of Justice of the Council of Europe
on 3-4 December 2018). Today, Al is an effective tool in the field of justice and can contribute to improving the
efficiency and quality of judicial proceedings.

It seems that the quality of the composition of the High Qualification Commission of Judges will contrib-
ute to strengthening public confidence in its independence and integrity by ensuring a competitive, inclusive and
transparent process of appointing its members based on clearly defined objective criteria.

As regards the composition of the High Council of Justice, Article 5 of the Law of Ukraine «On the
High Council of Justice» provides that this constitutional body of state power and judicial governance consists of
twenty-one members, of whom the Congress of Judges of Ukraine elects ten from among judges or retired judges,
two are appointed by the President of Ukraine, two are elected by the Verkhovna Rada of Ukraine, two by the Con-
gress of Advocates of Ukraine, two by the All-Ukrainian Conference of Prosecutors, and two by the Congress of
Representatives of Law Schools and Research Institutions. The Chief Justice of the Supreme Court is an ex officio
member of the High Council of Justice. All members of the High Council of Justice are elected (appointed) for a
term of four years. It should be noted that in order to maintain balance and avoid politicization of the appointment
process by the Verkhovna Rada of Ukraine, it would be advisable to adopt the experience of foreign countries
where not only the coalition but also the opposition has the opportunity to propose candidates for appointment to
the High Council of Justice. For Ukraine, which claims to be a democracy, the need for such a solution is linked
to several important principles and benefits for democracy and the legal system as a whole. Firstly, such a decision
will ensure the representation of diverse views, as ensuring the participation of the opposition in the elections to
the High Council of Justice guarantees a broader representation of different views, ideologies and opinions in the
justice system. This, in turn, will contribute to a more objective and balanced decision-making system. Secondly,
the participation of the opposition in the possibility of submitting nominations to the High Council of Justice will
increase the legitimacy of this body and increase public trust in justice. Thirdly, the possibility to propose candi-
dates to the High Council of Justice creates a stable basis for strengthening the independence of the judiciary from
political pressure. Fourthly, the diversity of views and experience within the High Council of Justice can contribute
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to more informed and competent decision-making, which affects the efficiency and quality of the judiciary. Finally,
fifthly, the legal provision for active involvement of the opposition in the process of selecting members of the High
Council of Justice reflects democratic values such as transparency, openness and civic participation in the forma-
tion of key state institutions.

In addition, it is important to pay attention to the provisions of both international standards and the law of
certain foreign countries, which, in addition to qualitative indicators for the selection of representatives to judicial
councils, also stipulate the need to maintain gender balance to ensure equal representation of men and women
among judges and in commissions that select judges. It appears that maintaining a gender balance in the judiciary
and in judicial selection commissions is important in terms of ensuring equal representation of men and women.
Enshrining the provision on gender balance in the High Council of Justice, the High Qualification Commission
and in the selection of judges will help ensure justice and equality before the law for all citizens, regardless of
their gender. It is obvious that equal representation of men and women will additionally indicate openness and
inclusiveness, which will make the judiciary more legitimate in the eyes of citizens. At the same time, it should be
stipulated that the main criterion still relates to the professional competence of the candidates, their skills, experi-
ence and moral qualities.

Conclusions. To sum up, it should be noted that the administrative and legal support for the professional
selection of judges in Ukraine is constantly being improved to ensure independence, objectivity and high level of
competence of judges. In addition, the analysis of the experience of other countries in the field of judicial selection
and ensuring the independence of the judiciary in general has revealed positive aspects that could be adapted
into Ukrainian legislation. Improvements to the procedure for appointing judges in Ukraine, taking into account
international experience and within the framework of a comprehensive approach to reforming the judiciary, could
include the following recommendations to improve this procedure: ensuring maximum publicity and transparency
of the judicial selection process (full disclosure of information on vacancies, requirements for candidates,
composition of commissions, and results of the selection, etc;); establishing the independence of the judiciary
from political influence; establishing a clear professional standard for judges that defines the necessary skills,
experience, knowledge and moral qualities that are mandatory for judges, as well as continuous improvement
of these requirements in view of scientific and technological progress (for example, regulatory provisions on
mandatory training of judges on the functioning of Artificial Intelligence within the judicial system); ensuring
proper training for judicial candidates, including curricula and internships based on international best practices;
proper assessment of candidates’ psychological and physical abilities, as this directly affects their ability to per-
form judicial duties; ensuring equal representation of men and women among judges, as well as in the High Quali-
fication Commission of Judges of Ukraine and the High Council of Justice.

These provisions should serve as a starting point for outlining areas for improving the administrative and
legal support for the professional selection of judges in Ukraine. At the same time, they should contribute to the
establishment of the rule of law and the creation of a fair, efficient and independent judiciary. It seems that it is
at the stage of appointment of judges that the legitimacy of the judiciary should be properly ensured so that court
cases are decided by judges who are legally elected. In this sense, the legitimacy of the judiciary is mainly based
on the constitutional legitimacy of the system of judicial appointment in a democratic society.
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CYJIOBA EKCIIEPTHU3A 3 TUTAHb ITIPABA IHTEJIEKTYAJIBHOI
BJIACHOCTI: CHEHU®IKA ITPOBEJIEHHA

Y emammi micmamuca pesynomamu 00cniodceHHs: o000 8CMAHOGIEHH cneyuiku cyo0os8oi excnepmusu 3 nu-
mamnb npasa inmenekmyanvbroi enachocmi. [Ipoananizo8ano 3aKk0H00a8 I BU3HAYEHHS NOHAMMSA «CY008A eKCnepmu3ay,
BUOKPEMIEHO HAYKOBE NO3UYIT 64EHUX 3 NUMAHb BUSHAYEHHS 0AH020 NOHAMMA. Buokpemneno nayxkosuii ma 3axonooas-
yuil nepiod ymeepodiCeHHs Mma PO3BUMKY CYO080I eKCnepmu3u 3 NUmMaHs npasa iHmenekmyanivHoi enacnocmi. Hasedeno
0coOnUBI 8UOU 00 €KMIB DOCAIONHCEHHS, W00 SAKUX NPOBOOUMbBCS CYO08A eKCHepmu3a ma eKCnepmHi cneyiantbHOCHi,
SAKUM NOBUHEH 80100IMU CYO008ULl eKcnepm Oisi RPOBeOeHH s O0CHIONCEeHHS. 3A3HAYeHO CIMAMUCMUYHi OaHi wooo OLlb-
WOCMmi 6YUHEHHS. KDUMIHAILHUX NPABONOPYUIeHb 3a KOHKpemHumu 06 exkmamu. Knacugixosano cyoosy excnepmu3sy 3
NUMAaHes NPAea IHMeNeKmyaibHoi 61ACHOCMIE 3a CUCMeMHUMU Kpumepiamu. Busnaueno 3ae60anns ma npeomem cy008oi
excnepmusu 3 NUMAaHsb NPaea iHMeneKmyailbHol 61aCHOCII.

Kniouosi cnosa: cyoosa exchepmusa, iHMEIeKNyaibHa 61ACHICMb, CNEYianbti 3HAHHS, cneyudiunull 0o’ ckm
00CHIOHCEHHSA, CNeYiaNbHICTb, eKCnepmHue 00CTIOHCEHH .

Boiarchuk O.
Forensic expertise on issues of intellectual property law: specific procedure
The article contains the results of research on establishing the specifics of forensic examination on intellectual
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property law. The legislative definitions of the concept of «forensic expertise» are analyzed, in addition, the scientific
positions of national scientists on the definition of the concept of forensic expertise are indicated. The legal consolidation
of the right to intellectual property and creative activity in the Basic Law of the country is provided. Intellectual and
creative activity is distinguished, the primacy of the origin of the concept is established.The scientific and legislative
period of the establishment and development of forensic expertise on intellectual property rights is singled out, namely,
from 2002 to today, the system continues to develop together with society and the most important normative legal act,
which became the beginning of the development of forensic expertise on intellectual property rights. Special types of
research objects, which are subject to forensic examination, are given.

The expert specialties that a forensic expert must possess in order to conduct forensic examinations on
intellectual property law are defined. Official statistical data on the commission of criminal offenses by specific objects,
which are more developed today, are indicated. Forensic expertise on intellectual property law is classified according
to the following system criteria: by the available number of objects (expert specialties) for which forensic expertise is
conducted, by typeprocedural proceedings, within which the relevant forensic examination is appointed and conducted,
according to the subjects who appoint or order the relevant forensic examination, according to the basis and order of
appointment, by the complexity of the conduct, by the number of forensic experts who conduct the examination, by sub
objects of implementation. A general basis for the appointment of any type of forensic examination has been established.
The task and subject of forensic examination on intellectual property law are defined. Given the task and subject of the
court case examination on intellectual property law, the questions that are put to the examination during its appointment
are highlighted. In the course of the conducted research, the main conclusions were formulated: the concept of forensic
examination on issues of intellectual property law and its specific features were highlighted.

Keywords: forensic examination, intellectual property, special knowledge, specific object of research, specialty,
expert research.

[ocranoBka mpodsemu. CynoBa eKcriepTH3a 3 MUTAHb MpaBa IHTENCKTYyaIbHOT BIACHOCTI € BiTHOCHO
HOBHM HAImpsSMOM JIOCIIJKSHHS, [0 3arovyaTkoBaHa 3 yTBepkeHHs B 2002 p. Y mporieci 3MiH 3aKOHO/IaBCTBA,
parudikallis M>KHAPOTHUX TOTOBOPIB, MOBHOLIHHOTO OPraHi3alliifHOro Ta HayKOBO-METOANYHOTO 3a0e3CUCHHS
notpeOye PO3BUTKY €KCIIEPTHOI CBiIOMOT Ta BU3HaueHHs crenudiku gocmikeHHs. He € BUHATKOM 301IbIICHHAS
KpUMIHAJILHUX MPaBOMNOPYIIEHD Y cepi IHTeNEKTyalbHOT BIACHOCTI Ta B €KOHOMIUHI# cepi, OCKIIbKY, K BiJTO-
MO, BUCHOBOK €KCIIepTa € OJHHM i3 JpKepes JOKa3iB He TUIbKHA B KPUMIHAIBHOMY MPOBADKEHHI, a i 3arajioM y
CYIOYUHCTBI.

AHaJi3 ocTaHHix gociaimxkedb i myGaikauniid. [Iutanus cnenmdiku, ocobnuBocTe Ta MpoOIeMaTHKu
CYIOBOI €KCIIEPTH3H 3 MUTaHb IpaBa IHTEIEKTYalbHOI BIACHOCTI JOCIIIKYBAIU HaIllOHAJIbHI BYCHI, 30kpema C.
O. Aunapenxo, [. A. Kupuuenko, I1. I1. Kpaiines, H. M. KoansoBa, B. B. Mapynuny, O. 1. CHirepsos, JI. I1. Tum-
ok, B. JI. ®enopenko, O. M. lllpamko Ta iH. He3Bakaroun Ha e, MpoOIEMHUMH MMUTAHHSIME € BH3HAYCHHS
VHIKaJIBHOCTI cIIeU(piKK CyI0BOI eKCIepTH3H B cepi iHTENEKTyaabHOI BIACHOCTI BiAMOBITHO 10 i 00’€KTiB,
3aBIaHb Ta IPEIMETa TOCIIIHKSHHS.

MeTo10 10C/Ti/IKeHHSI € IPOBEJCHHS aHaJ3y CYJI0BOT EKCIICPTH3H 3 MUTaHb MTPaBa IHTEIEKTyalIbHOI BJIac-
HOCTI, BCTAHOBJICHH 11 0COONMBOCTEH Ta CrieU(piYHUX O3HAK.

BukJjiag ocHOBHOTO MaTtepiajy goc/igxkeHHs. Sk BiIoMO, Cy/IoBa eKCTIepTH3a — 1€ JOCIIIKCHHS, SIKE
MIPOBOIUTHCS HA OCHOBI CHEHiATbHUX 3HAHB y Taldy3i HayKH Ta TEXHIKH, MUCTEUTBA i peMecia TOIo, 00 €KTiB,
SIBHII] Ta MIPOIIECIB 3 METOIO HAJJaHHS BUCHOBKY 3 IIUTAHb, 110 CTOCYETHCS BUPILICHHS CIpaBy 1O CyTi [1].

OKpiM 3aKOHOHABYOTO 3aKPIIUICHHS, ESAKi BUCHI XapaKTEPHU3YIOTh CYIOBY EKCIIEPTH3Y HE SIK Oymb-sKy
EKCIIepTH3Y, a CaMe TaKy, SKa BUKOPUCTOBYETHCS B CyAOBOMY (KPHMiHAJIFHOMY, IUBUIBHOMY, aIMiHICTPaTHBHOMY)
npoueci. Sk 3a3Hagae O. I1. CHireppoB, XapakTepHOIO O3HAKOIO CYHOBOi €KCIIEPTH3U € caMe cyBopa dopma ii
MIPOBE/ICHHS, OCKIJIbKU MPOBOAUTHLCS €KCIIEPTOM JIMIIE B TIOPSIIKY, IO TIepen0adeHnid Ta 3aKpilUICHUH 3aKOHOaB-
CTBOM JUJIsl BCTAHOBJIEHHS (DaKTUYHUX JAHUX Ta 00CTaBHH cIipaBu [2, c. 232].

3 BKa3aHOTO BUXOJHTS, III0 CYJ0BA CKCIIEPTH3a € CAMOCTIIfHUM IPAaBOBUM IHCTHTYTOM, SIKUI PETyIIOIOTh
CYKYIIHICTh IPABOBUX HOPM, PETIIAMEHTYIOTh IIPABOBIIHOCHHY 3 MUTAHb IPU3HAYCHHSI Ta IPOBEICHHS CKCIICPTH-
3M, OTPUMaHHsI BUCHOBKY €KcTiepTa Ta iH. [3, c. 85].

VY TakoMy KOHTEKCTI MU HE CTaBHMO 32 3aBIaHHs BECTH IOJIEMIKY 3 aBTOPOM I[LOTO TBEPIHKECHHS OO0
BHU3HAYCHHS CYIOBOi €KCIIEPTH3H SK CAMOCTIHHOTO i caMe MPaBOBOTO 1HCTUTYTY. X0ua, 3BHUYAHO, TPOBOTUTHCS
MOJAJIBIIMN TOIIYK HAYKOBO-IOPUIUYHOTO OOIPYHTYBaHHS TaKOro TBEPKEHHA. MU HaMaraeMoch 3ylMHUTHCH Ha
JISSTKUX TTO3UIIISIX caMe MPOBEACHHS CYJI0BOT €KCTIEPTU3H y crieludiuHiit cdepi AisTbHOCTI.

OpnHak 3 ONSIIY Ha Te, IO CyI0Ba eKCIIEPTH3a PI3HOCTOPOHHS 32 CBOEIO MPOIIeCyaIbHOI (opMOIo, a, SIK
BiJIOMO, CIeIialibHI 3HAHHA MOXYTh OyTH abCOMIOTHO 31 BCiX cdep IiSUIBHOCTI, TO BAXKIMBO JOCTIIUTH CYIOBY

64 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemu npasoaHascTsa. 4 (36)/2023



LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

eKCTIepTH3y 3 MIUTaHb MIPaBa IHTEICKTYaJbHOI BIACHOCTI, BCTAHOBUTH ii CIIEIU(IYHICTh T4 OCOOIUBOCTI, OCKiIb-
KH caMe MPaBOIOPYIICHHS IIPOTH TIpaBa OCTAHHBOI'O BCE YACTIIIEC BiAOYBAIOTHCS HA CYy4aCHOMY €Talli PO3BHTKY
KpaiHu.

Tak, u. 1 ct. 41 Konctutyuii Ykpainu nporonouye, o KoXKHa JIFoAXHA Ma€ MPaBo KOPUCTYBATUCS Ta PO3-
Tops/KaTHCS, 0E3II0CePETHBO BOJIOMITH CBOEIO BIIACHICTIO, pE3yJIbTaTaMt CBOET IHTEICKTyallbHOT Ta/ab0o TBOPYOi
JismbHOCTI [4].

3aranom [t YKpaiHu Cyl0Ba eKCIIEpTH3a 3 TUTaHb IpaBa iHTEIEKTYaIbHOI BIACHOCTI € BiTHOCHO HOBUM
HampsMOM, KU 3apOBaUKEHUI B 1HCTUTYTax CyIOBUX ekcrepru3 MiHicrepcrBa toctuuii Ykpainu B 2002
P., aKTUBHO YTBEPIUBCS i PO3BUBAETHCS 10 CHOTOAHI. 3 TO3UTHBHOTO, CYI0BA EKCIEPTH3a 3 JOCTIHKYyBaHOI TEMH,
Bi3bMEMO Ha ce0e CMIJIMBICTh BBaXKaTH, € MEPEIOBOIO Y HAIIIi KpaiHi, SKIIO MOPIBHATU 3 OLIBLIICTIO KpaiH IUBi-
JII30BaHOTO CBITY, III0 3HAYHO CIIPSAMYBaJio YKpaiHy JI0 €BpOiHTerparlii yepes Oe3rmocepeiHio peatizallito mianca-
HUX aKTiB, a came: Yrojau mpo acouianito Ykpainu 3 €C, paTu(ikoBaHUX MIDKHApOIHMX 3000B’s3aHb JEpiKaBH,
0 CTOCYEThCA chepr 3aXHCTY IHTENEeKTyalbHOI BIacHOCTI. He3Bakaroun Ha I1e MUTaHHS po30yIOBH, PO3BUTKY
Ta YIOCKOHAICHHS €(DEKTHBHOCTI CYIOBOI CKCIIEPTH3H 3 MUTAHb IpaBa iHTEICKTYyadbHOT BIACHOCTI JO3BOIIIO
30eperTy Ta BIPOBAJIUTH B CUCTEMY i JIONIJIbHI HAIlIOHAJILHI HaI0OAHHS, YAM 3HAYHO MPUMHOXKHUIIO BXKE HASBHUH
1HTeNeKTyalbHU) KammiTaj KpaiHu.

Bkasane Butiie ctano MOXIUBO Ticis pearizanii Ykasy [Ipesunenta Ykpainu Big 27 kBitHs 2001 poky Ne
285 «IIpo 3axoau MO0 OXOPOHH 1HTENEKTYaJIbHOI BIaCHOCTI B YKpaiHi» [5].

OnHiero 31 crienuiYHAX 0COOIMBOCTEH TOCIIPKYBAHOTO BUILY CYAOBOI €KCIIEPTHU3U BXKE 3apa3 MOXKHA
3a3HAYUTHU T€, IO TAKUI BIJHOCHO HOBHH HANPSIMOK JOCIIIXKCHHS, SIKAA PO3BUBAETHCS PA30M i3 CYCHITBCTBOM
Ta KpaiHOI0 3arajioM, CYIpOBODKYEThCS W OCOOIMBUMH 3MiHAMH B HOPMAaTHBHO-TIPABOBii 0a3i HAI[lOHATBHOTO
Ta MDKHApPOIHOTO Xapakrepy. ToMy CyIOBOMY €KCIIEPTY, SKHAN BOJOIIE€ BiAMOBITHOK CHEHIATBHICTIO BAXIIUBO
CBOEYACHO BiJICTEKYBATH BCi 3MiHU Ta JOMOBHEHHS Ta 00OB’S3KOBO KEPYBATHCs HUMH B TIPOIIEC HAITMCAHHS JI0-
CJIiJIKEHHSL.

Mu noromxyemoch 3 nosuttiero B. JI. denoperka, KOTpUH HAroJoNIye, Mo He JHIIe 3aKOHOJaBUYe 3aKpi-
IUTCHHSI 3yMOBHJIO PO3BHUTOK CYIOBOI €KCIIEPTU3H 3 IIUTAHb PaBa IHTENIEKTYaIbHOT BITACHOCTI, a i OCTaHHS TaKOX
oTpHMalia MOKIIMBICTh Ha OpraHi3ailiiiHe Ta HAyKOBO-METOUYHE 3a0€3IICUCHHS, BUBYCHHS, aHAJI3 Ta 3aTy4YCHHS
KpaIIoro MiXKHapOAHOTO JOCBIiTY, 110 3TOA0M MPSAMO Bi10Opa3smiIOCh y MPaKTUYHI JisSUIBHOCTI eKcnepTiB [6, c. 18].

JocmimpkyBaHUHA BHJ CYIOBOI €KCIIEPTU3W HacamIiepe.l BOJOIE crielupiYHIM 00’ €KTOM JIOCIIKSHHSI.
Tak, Ha CbOTOJJHI BHOKPEMJTIOIOTE TaKi €KCIIEPTHI CIeLiadbHOCTI BIATIOBIAHO 10 JOCIIIKYBaHUX 00’ €KTIB:

— crreriianbHICTh 13.1.1 «/JlocmimpkeHHs, Mo OB’ A3aHi 3 JiTepaTypHUMHE, XyIOKHIMH TBOPaMH, Ta 1HIIIEY;

— cremianbHicTh 13.1.2 «lochimkeHHs, 10 MOB’SA3aHi 3 KOMII IOTEPHUMH MIPOrpaMaMi 1 KOMIUIALISAMHA
naHux (0a3aMu JTaHUX)»;

— crienianbHICTh 13.2 «JlochmipkeHHs, MOB’s3aHI 3 BUKOHAHHSMU, ()OHOTpaMaMH, BifieorpamMamMu, IMpo-
rpamamu (Tiepenadyamu) opraHizaiiii MOBJICHHS»;

— cnierianbHICTh 13.3 «/locnipkeHHs, MOB’sA3aHl 13 BHHAXOAAMH 1 KOPUCHUMH MOJEIISIMI;

— crienianbHICTh 13.4 «JlociiKeHHS, TIOB’13aH1 3 IPOMHUCIIOBUMH 3pa3KaMm»;

— cneuianbHicTh 13.5.1 «/ocnimkeHHs, OB sA3aHl 13 COpTaMH POCIUH»;

— cnenianbHicTh 13.6 «JlocmimpkeHHs, MOB’s3aHi 3 KoMepliitHuMH ((pipMOBHUMH) HalMEHYBaHHSMH,
TOPTOBENIFHUMHM MapKaMH (3HaKaMu JUIsl TOBapiB 1 MOCIYT), reorpadiyHUMU 3a3HaUCHHIMI;

— crierianbHICTh 13.8 «JlocmiKeHHs, OB’ s13aH1 3 KOMEPIIHHOI TAEMHUIICIO (HOY-Xay) i palrioHaii3arop-
CHKHMU TIPOTIO3HITIIMI,;

— crienianbHIcTh 13.9 « ExoHOMIYHI JOCTimKeHHS y cepi IHTEIeKTyalIbHOI BIaCHOCTIY, [6, ¢. 36].

Cratuctuka CBiIYUTH [7], 10 HA CHOTOJHI HAWOUIBII MOMKPEHI KPUMiHANbHI MHPaBOMOPYILIEHHSIMH B
cdepi iHTENEKTyaJIbHOI BIACHOCTI TaKi:

— IIOPYLIEHHS aBTOPCHKOTo Ta cyMikHUX npaB (cT. 176 KK Ykpainn);

— TIOPYIIICHHS MIPaB HAa BHHAXIJI, PaIliOHATI3aTOPCHKY TPOTIO3HUIIiI0, KOPHUCHY MOJIEIb, COPT POCIHH, IPO-
MUCJIOBUII 3pa3ok, Tornorpadito iHTerpaibHoi Mikpocxemu, (cT. 177 KK Ykpainn);

— HE3aKOHHE BUKOPUCTAHHS 3HAKa JUIS TOBAPIB 1 MOCIYT, KBaIi(hikOBaHOTO 3a3HAYCHHS TIOXOKSHHS TOBA-
Py, dipmoBoro HaiimenyBaHHs, (cT. 229 KK Ykpainn), [8].

He omuHyna craTucTrka i 3Ha4YHI BYIMHEHHS] €KOHOMIYHUX 3JI0YMHIB Y TaKii cdepi, 30KpeMa 1o CToCy-
€THCSI KOPYIILIHHUX CIIOCO0IB: IIPUBIACHEHHS YK PO3TPaTa Ty>KOro MaiiHa, o 0yJI0 BUNHEHO MUITXOM 3JI0BKHUBAH-
HSI CITY>)KOOBOKO 0COOOF0 CBOTM CTaHOBHILIEM.
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Sk My 6a4rMO, CBOERO 0AaraTOMaHITHICTIO Ta PI3HOCTOPOHHICTIO XapaKTePU3YEThCS HE JIUIIIE CY/I0Ba €KC-
MepTH3a 3 MUTaHb MPaBa IHTEICKTYaIbHOT BIACHOCTI, a i ycs cepa iHTeleKTyanpHOl BIaCHOCTI B YKpaiHi, 1o
JIa€ 3MOTY BHPI3HATH CyIOBY €KCIEPTH3Y 33 TAKUMH KPUTEPIsIMU:

1. 3a HAsBHOIO KUIBKICTIO €KCIIEPTHHUX CIEIIaTbHOCTEH Ta Oe3mocepeIHhO 00’ €KTIB, 3a IKUMU MPOBO-
JIUTEHCS Cy/IOBa EKCIIEPTH3a:

— MPOCTI EKCIePTU3H;

— cKIaHI (KOMIUIEKCHI Ta KOMICIHHI eKCIIepTH3N);

2. 3a BUJIOM MPOIECYATHFHOTO MPOBAKEHHS, B MEXKaX SIKOTO MPU3HAYAETHCS Ta IPOBOIUTHCS BiIIOBITHA
CyZIOBa EKCIEPTH3A:

— KpUMIHAJbHE MPOBAJKECHHSI;

— TOCIOAAPCHKE CYIOYHHCTBO;

— [IUBLTBHE MPOBAJKECHHSI;

— aJIMIHICTPaTUBHE CYIOYNHCTBO;

— To3aIpouecyaibHi (IPOBEJEHHS EKCIIEPTHUX TOCIHIHKEHB ).

3. BignoBigHO 0 cy0’€KTiB, 10 3MIHCHIOIOTH MPU3HAYCHHS a00 3aMOBIICHHS BIJIIOBIIHOI CYTOBOI eKC-
TEPTH3H:

— 32 YXBAJIOKO CIIiTY0TO CYJUII;

— 32 3aMOBJICHHAM CTOPOHH 3aXUCTy a0o0 iHIIO1 (hi3uUHOT 0cOo0u;

— 3a 3aMOBJICHHAM opraHiB HarionanpHo1 mouninii (ciiguuit) abo opranis IIpokyparypu (Ipokypop);

— 33 3aMOBJICHHSIM IOpuanYHUX 0cio [9, c. 143].

4. BinmoBimHO 110 TiACTaBU ¥ MOPSAIKY MPU3HAYCHHS:

— yXBaja CJIiT40r0 Cyili abo Cyay;

— 3asBa 200 JucT 3aMOBHHKA ((hi3nyHA 200 FOpUINYHA 0c00a);

— CTOPOHOIO IIMBITBHOTO TIPOBAIXKCHHS;

— TIOCTaHOBH (SIKIIO TIOis BinOyBanach 0 BBEACHHS B it cuctemu €P/IP);

— CTOpOHA 3aXHCTY KPUMIHATBHOTO MPOBAIXKCHHSI;

5. 3a CKIIaHICTIO TPOBEICHHS:

— IIPOCTi;

— CepeHbOT CKIAIHOCTI;

— CKJIaJHI Ta OCOOJNMBOI CKIaiHi;

6. 3a KUTBKICTIO CYJIOBHX €KCIIEPTIB, SKi IPOBOSATH EKCIIEPTH3Y:

— 0ZIHOOCO0O0BI (B TOMY YHUCIIi MOXKYTh OyTH KOMILJIEKCHI );

— KOMICiHHi.

7. 3a cy0’ekTaMu IPOBEJCHHSA:

— HayKOBO-JIOCIIIJIHI IHCTUTYTH CYZIOBUX €KCIIEPTHU3;

— 1HIIIi cTIeniajbHICTh B cdepi iIHTeNEKTyalbHOI BIACHOCTI;

— CYIOBI ekcriepTH, siki He € mpaniBankamu HJJICE.

OKpiM HaABECHOTO KPHUTEPIIO MOPSAKY Ta IMiJCTaB MPU3HAYCHHS CYJOBOi €KCIEPTHU3U 3 NMUTAHb MpaBa
THTENIEKTYaIbHOT BIACHOCTI, 3araJIbHOIO ITiJICTABOIO MTPU3HAYCHHS OYyIb-SKOTO BUILY CYIOBOi EKCIICPTH3H €:

— Cy[0Be pillieHHs a00 PillIEHHS OpraHy JIOCYI0BOTO PO3CiidyBaHHS;

— JIOTOBIpHi 3acaau 6e3MocepeIHbO 3 eKCIIepTOM ab0 eKCIIEPTHOI YCTaHOBOIO (SIKIIO SKCIIEPTH3a IUIaHy-
€ThCs OyTH MPOBENICHA HA 3aMOBJICHHS 1HIITUX CTOPOHHIX 0ci0 [1].

3arajiom cyJ0Ba eKCIepTH3a 3 MMTaHb MpaBa iHTEIEKTYaIbHOT BIIACHOCTI € JIOBOJII CKIIQJHUM Ta Oararo-
TPaHHUM JIOCIIHDKEHHSIM, TOMY CYIOBI EKCIIEPTH, SIKUX 3aJy4aloTh K CTOPOHY KPUMIHATBHOTO MPOBAIXKEHHS, T10-
BHHHI BOJIOAITH HE JIUIIE 3aralbHAMU IOPHIUIHUME a00 MPUKITATHUMHA KPUMIHATICTHYHUMHE, a U CHIeIiallbHUMH
3HaHHSAMU B c(pepi IHTENEeKTyalIbHOI BIIaCHOCTI.

3BHUaiiHO, BUIIE3a3HAYCHI BC1 BUJIM JISUTBHOCTI HaJIe)KaTh 10 MPAaBOBUX 1 MU JKOJHHM YMHOM HE Bif-
OKPEMJIIOEMO, a JIMIIE 3BEPTAEMO OCOOJIMBY yBary Ha HasBHICTH crieUu(iYHUX 3HAHb y cdepi MpaBa iHTEIEK-
TyallbHOI BJIACHOCTI. AJKe B IiH cdepi Takok OepyTh aKTUBHY y4acTh MPEICTABHHUKH IHIINX, HE IOPHIUIHUX
npodeciit. Kpim Toro, sik BiloMo, Lieil BUI AIsTIBHOCTI He TUIBKHU MOTpedye, a i akTHBHO BUKOPUCTOBY€E HaI0aHHS
THIIKX Tamy3el 3HaHb. Taka pi3HOMAHITHICTh 3yMOBITIOE 3alTydeHHs 6arato pisHUX (axiBIIiB ITiJI 4aC CTBOPCHHS Ta
BUKOPHUCTAHHS, IPOBEJICHHS PI3HUX €KCIIEPTHUX OLIIHOK 00’€KTIB 1IHTENEKTYaJIbHOI BIaCHOCTI. AJe, He3BaXKat0uH
Ha TaKy 0araTOMaHiTHICTh, IHTEJICKTyallbHa BIIACHICTh — cpepa OXOPOHHU Ta PETYITIOBAHHS caMe IpaBa — € Tijra-
Jy3310 MUBLUILHOTO MIPaBa.
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Jlo OCHOBHHX 3aBIaHb JOCIIPKYBAHOTO BUJY €KCIIEPTU3H BITHOCATH 1IeHTH(]IKAIIHI Ta JIarHOCTUYHI
3aBiaHHA. [[iarHOCTHYHI 3aBIaHHS BU3HAYAIOTH BIMOBIAHICTh O€3MOCEPETHBOTO JOCTIKYBAHOTO 00’ €EKTa yMO-
BaM, SIKi HEOOXiHI TepIIoYeproBo AJis ii MPaBoBOI OXOPOHHU, a TAKOXK BHSIBIISIOTHCS O3HAKH, BCTAHOBIIOETHCS
(bakT 110710 BUKOPUCTAaHHS a00 BiITBOPEHHS JOCIIIKYBaHUX 00’ €KTIB.

InenTHdiKamiitHi 3aBIaHHS MalOTh HA METiI BCTAHOBJICHHS ICTUHHOCTI i TOTO)KHOCTI 00’ €KTiB, 110 HaJa-
FOThCSI Ha JIOCITIJKEHHSI, iX mo3HadeHHs ta inme [10, c. 68].

[IpenqmeToM IOCIHIHKYBAaHOTO BUJIY CYIOBOI €KCHEPTH3H € 00CTaBUHU Ta (haKTHYHI JaHi, sKi BCTAHOB-
JIIOIOTHCS JJ1s1 BU3HAYEHHS 03HaK a00 3aKOHOMIpHOCTEH CTBOPEHHS, BapTiCTh, 30MTKH 1110 Oynu iM 3aBraHi, pi3Hi
€KOHOMIYHI oTieparlii Ta iHIIi JaHi, 10 MalOTh 3HAYCHHS JJIs1 BCTAHOBJICHHS CcripaBH 1o cyTi [10, c. 69].

Amnanizyroun BKa3aHU{ MpeIMET Ta 3aBIAHHS JOCHTIKYyBaHOI CYI0BOI €KCIIEPTU3H, IO EKCIIePTa MOXKYTh
OyTH TIOCTaBJICHI TaKi THTaHHS:

1) Yn no3nauenns «I1l», ke 3HaX0AUTHCS Ha YIMAKOBII MPOAYKIIT, 0 Oyia HajlaHa Ha JTOCIiKEeHHS, TO-
TOXHE 200 CXOXKe 32 03HAKaMH HACTIIBKH, 110 MOXKHA CIUTYTaTH i3 3HakoM « TTT», 110 3HaX0MuThCs Ha MPOAYKILi
JUTSI TOBApIB Ta MOCTYT 32 HAI[IOHAJILHUM CBiJJOIITBOM?

2) Uu moke mo3HaueHHS «AAA», o OyJo HajgaHo Ha JOCHiDKCHHS, BBECTH B OMaHy 00 0COOH, T10-
ciyru abo ToBapy, sika oro BUpOOIsie, mponae abo Ha/la€e BiAMOBIAHY MOCIYTY?

3) Skwii MOXJIMBHIA PO3Mip 3aBIaHWX 30WMTKIB (MarepiasbHOi mkoam) Oyio 3aBnano kommnanii « HHH»
BHACITIIOK TOTO, 10 BCTAHOBIICHA CITIJICTBOM 0C00a HE3aKOHHO BUKOPUCTOBYBaa IX 3HAK IS TOBAPIB Ta MOCTYT?

4) Yu Oyno Bukopuctano TBip «KKK» abo Horo yactuHa mij 9ac cTBOpeHHs TBOpPY «PPP». 3a sixumu
o3HaKaMu?

5) Yu Oyno BinTBOpeHO KoMl totepHy nporpamy «LIII» y komm rorepHiit mporpami «I'TT»?

6) Yu Oynu 3HaiineHi, a SKuio Oyiu, TO sIKi O3HAKH KOHTPa(aKTOCTi KOMIT 10TepHOi mporpamu «BBB»?

7) Uu Oys10 BCTaHOBIIEHO BiAMOBiAHICTE TBOPY «CCC» ab0 HOro YaCTHHU SIK CKIIQJIOBO ay/[i0Bi3yaIbHOTO
TBOpY «l1I»?

8) Uu BUSIBIIEHO O3HAKH BiATBOPEHHS (SKIIO TaK, TO sKi) BUKOHaHHA « BBB» y Bimeorpami abo hoHorpami
«ITIII», mo HamaHa Ha JOCHiHKCHHS?

tormo [10, ¢. 70].

3a3Ha4uuMo, 110 BIATIOBITHO 10 (PAKTHYHUX OOCTaBUH CIIPABH, CJITUUH, CyJIs CAMOCTIHHO Ha OCHOBI Me-
TOJMYHUX PEKOMEH/IAIlIH Ta HAYKOBOI JIITEpaTypH BCTAHOBIIIOE TIEPEITiK MTUTaHb, SKi OYIyTh IOCTABJICHI EKCIEPTY
MiJ 9ac MPU3HAYCHHS CYJJOBOI EKCIICPTH3H.

BucHoBku. CynoBa ekcriepTr3a 3 IUTaHb IpaBa iHTeIEKTYaIbHOT BIACHOCTI € IIJIECTIPSMOBaHOIO Mpode-
CII{HOIO JIAJIBHICTIO CY/IOBHX €KCIIEPTiB, SIKi HA OCHOBI CIEIiaJIbHUX 3HaHb Y C()epi aBTOPCHKOTO [IpaBa, CyMIXKHUX
MIpaB, Ta paBa Ha 3HAKW JJIsl TOBapiB a00 MOCIYT, CKOHOMIKH IHTEJIEKTYalIbHOI BIACHOCTI, MIpaBa IPOMHUCIOBOL
BJIACHOCTI, 00’€KTiB, SIBUIIl 1 TPOIECIB, 3 METOIO HAJaHHSI 00’ EKTMBHUX BHCHOBKIB Ta HAJIEKHO OOIPYyHTOBa-
HOTO JIOCITIJKCHHSI, BCTAHOBITIOIOTH 00CTaBUHU cIipaBH a00 (paKTWYHI JaHi, 0 MICTSTh JOKa30BYy iH(opMaIlito Ta
MAaIOTh BOKJIMBE 3HAUCHHS JJIS1 KPUMiHATBHOTO MPOBAIKCHHSL.

Jo cnenudiku cymoBoi eKCriepTH3H 3 IUTaHb TpaBa IHTEIEKTyalIbHOI BIIACHOCTI BITHOCATS:

— BITHOCHO HOBHUI HANpPSMOK JOCIIDKCHHS, SIKHA PO3BUBAETHCS Pa30M i3 CYCIIIBCTBOM Ta KpalHOIO 3a-
raJioM, TaKOX CYIIPOBODKYETBCS 0COONMBUMHU 3MiHAMH B HOPMAaTHBHO-TIPABOBiH 0a3i HAIiOHAILHOTO Ta MiKHA-
POIHOTO XapakTepy;

— OKpeMi 00’€KTH JOCII/PKEHHSI Ta E€KCIEPTHI CHemialbHOCTI MOTPeOyIOTh JOMaTKOBUX CIICI[iaIbHUX
3HaHb y c(epi mpaBa iHTENEKTyalbHOI BIACHOCTI;

— okpeMi ileHTH(]iKaMiiHI Ta JIarHOCTHYHI MATAHHS BiIMOBIIHO JIO HAIAHOTO JIOCIIIKYBAaHOTO 00’ €KTa.

3aranom, OKpiM BHIICBKA3aHUX iHIINX MATAHb CYTOBa EKCIIEPTH3a 3 IUTAHb [IPaBa IHTEICKTYaIbHOI BlIac-
HOCTI IIJISITa€ MiJrOTOBII, MPU3HAYCHHIO, JIOCIHKEHHIO Ta 0(hOpPMIICHHIO BUCHOBKY €KCIIepPTa Ha 3aralibHUX ITiJI-
CTaBax.
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IPABOBUM CTATYC YYACHUKIB KOMAHJIUTHUX TOBAPUCTB

Y pobomi npeocmasneno pesyromamu 00cnioxiceHHs OisIbHOCMI KOMAHOUMHUX MOBAPUCME MA OKPECIeHO
npasosuli CMamyc y4acHuKie maxkoeo eudy 2ocnodapcokux mosapucmes. OCKilbKy maxka opeanizayitino-npasosa gop-
Ma MOoBaApUCMBa HA CbO20OHI He O0ydce NONYIAPHA, 0OHAK OIi€8a Y 8e0eHHI 20CN00apCbKOi OISIbHOCMI 8 NPAKMUYHIL
NJIOWUHI, MO BU3HAYEHO NOZUMUGHI Ma He2amusHi CMOpoHU iX cmeopenHs i yukyionysanus. Ilpoananizosano Hopmu
YUHHO2O 3AKOHOOABCMEBA, WO € PE2YISIMOPOM OISTbHOCII KOMAHOUMHO20 MOBAPUCTEA.

Oxpecneno ma 30iiCHEHO NOPIGHAIbHULL AHALI3 NPABOBUX HOPM 3aPYOINCHUX KPAiH, AKI CNPAMOBAHI HA peana-
Menmayito maxkozo udy 20cnodapcokux mogapucme. OKpemo 3a3Ha4eHo RUMAanHA Wooo MAHOBUX MA HeMAUHO8UX
KOPNOPAMUBHUX NPA8 GKIAOHUKIE MA MediCi IX 8i0N08I0AILHOCHII.

Y pesynomami npogedenns docniodcenna uepez nopieHANbHUU ananiz nopm kpain €sponeticvkoeo Coio3y ma
HAYIOHAIbHO20 3AKOHOOA8CMBA BUSHAYEHO NOMEHYINIHY HeoOXIOHICmb cucmemamu3ayii 3akonooascmea Yxpainu, yHi-
sepcanizayii nioxodie 00 6eKMopie NOPsOKY OIANILHOCHI KOMAHOUMHUX MOBAPUCINE MA NPABOBO20 CIAMYCY IX YUaCHU-
Kie.

Kniouosi cnoea: 2ocnooapcuki mosapucmea, KomMaHoumme moeapucmeo, y4acHuKU mosapucmea, 6K1ao y mati-
HO MOBapucmea, 6KAAOHUK, NPAGOSUL CMAMYC Y4ACHUKIE KOMAHOUMHO20 MOBAPUCMEA, HEMAUHOG] MA MANIHO8] KOPNO-
pamusHi npasa, nPagose pecyr08ans, CMamymHuti Kanimai.

Butryn-Boka N., Duban 1.

Legal status of members of limited partnerships

A business partnership that combines the features of a limited liability partnership and a general partnership
is a so-called limited partnership. Of course, a partnership is recognized as a limited partnership in which, together
with one or more participants who carry out business activities on behalf of the partnership and bear responsibility
for the obligations of the partnership with all their property, there is one or more participants whose liability is
limited to the contribution to the property of the partnership (contributors), and participants can be citizens and legal
entities (enterprises). An important point is that if two or more members participate in a limited partnership with full
responsibility, they are jointly and severally liable for the debts of the partnership. This organizational and legal form
in today s conditions, unfortunately, has fallen from the popularity ratings.

However, it is worth noting that the relevance of the study of issues related to the activities of limited partnerships
is not lost, since the recovery of the economy will require various forms of management, and for this we will determine
certain features. in the founding agreement, only the aggregate size of their shares in the company s property is indicated
in relation to investors, as well as the size, the composition and order of their contributions. As in other partnerships, the
depositor s entry into the limited partnership is carried out through making contributions, but the legislation specifies
that these should be monetary or material contributions. It is important that intangible valuesand rights of use cannot
be contributions of members of the limited partnership.Note that, accordingly, the obligations of limited partnership
investors have special features. According to the regulatory framework, the investors of the limited partnership must
make contributions and additional contributions in the amount, in the ways and in the order provided by the founding
agreement.

The specifics of managing a limited partnership, first of all, is that it is carried out only by participants with
full responsibility. If there is only one member with full responsibility in the limited partnership, the management of
affairs is carried out by this member independently. Depositors do not have the right to interfere with the actions of
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participants with full responsibility for managing the limited partnership s affairs. Since they risk within the limits of
their contributions and only theirs, they have practically no right to manage, but only the right to receive income. At the
same time, investors have the opportunity to participate in management. A characteristic feature of limited partnerships
is that the depositor of the limited partnership is responsible for the debts of the partnership, which arose before he
joined the partnership, to third parties in the same manner as other contributors.

As we can see, the rather complex structure of organizational and economic relations, the imperfection of
national legislation have led to the fact that today limited partnerships in our country are not very popular, even taking
into account the fact that this form of management is quite convenient in the practical sphere of doing business.

Keywords: business partnerships, limited partnership, partnership members, contribution to partnership
property, depositor, legal status of limited partnership members, non-property and property corporate rights, legal
regulation, authorized capital.

[ocranoBka nmpodiaemu. OnHiero i3 BigoMuX (HopM Cy0’€KTiB rOCIOAAPIOBAHHS € BEKTOpP 13 HOBHUMU
ToBapuCTBaMH. [IpoTAroM ocTaHHIX POKIB Taka opraHizamiiiHo-IpaBoBa (opMa SK KOMaHIUTHA BTpPadae CBOIO
MOIYJSIPHICTD, OAHAK BH3HAYCHHS MIPABOBOIO CTATYCY YYACHHUKIB TAKOTO TOBAPUCTBA BCE IIE aKTyallbHE, OCKiIb-
KH ChOTOJIHI BiIOyBa€eThCs mpoliec pekoandikailii MUBIILHOTO 3aKOHOAABCTBA YKpAiHU Ta BIOCKOHAJICHHS HOPM
HAI[IOHAJIBHOTO 3aKOHOJABCTBA IO MIKHAPOIHUX CTaHIApTiB. BkasaHi 0OCTaBMHM NAIOTh MIACTABH JUIS OUIBII
JIETATBHOTO PO3IVISIY OKPEMHX ACIICKTiB.

BBaxaroTh, 110 camMe KOMaHIUTHE TOBAPUCTBO € OJHHM i3 HAMKPAIIX TUITIB OpraHi3amiil came s Mao-
ro Oi3Hecy, siki GopMyrOThCs (CIMEHHOT JOBIpH) 1 BOAHOYAC Ial0Th MOXKIIMBICTh 3aiMaTuCs 013HECOM 0CO0aM, SKHM
3aKOHOJIaBYO 3a00pOHEHA MiANPUEMHUIIbKA TiSTBHICTH 200 ICHYIOTh 0OMEKEHHS Y TPaBi Ha TaKy MisIbHICTb.

Jii HopM YUHHOTO TOCTIOAAPCHKOTO 3aKOHOJABCTBA, IO CTOCYEThCS MHUTaHb MIPABOBOTO CTATYCy BKJIAll-
HUKIB KOMaHIUTHOTO TOBAPUCTBA Ta BHECECHI 3MIHH Y BIIMOBIIHI POKHU 3r0J0OM, BUKIHKAIOTH MOTPE0y Y IIEBHOMY
nepeocMucieHHi 1€l gopmu OizHeCy, 0COOMUBO IOPUAMYHOI CYTHOCTI KOMAaHIUTHUX TOBAPUCTB SIK Pi3HOBHUIY
TOBapHUCTB Ha Bipi [7, c. 113].

AHaJi3 ocTaHHIX J0CTilzKeHb Ta nmyosikauii. [TuTaHHa y9acHUKIB KOMaHIWTHUX TOBAPUCTB BifoOpa-
JKeHi y mparix HaykoBIiB: I1. I. T'afinynekoro, M. M. Arapkosa, B. A. Bacuneesoi, O. 1. 3o3ymsik, C. B. I'mi6ka, O.
P. Ki6enko, A. I. Toiibaxa, O. B. Opuenko, B. M. I'opnona, B. I1. Mo3outiH Ta iH.

Merta gocaimkeHHsi. BUsHa4nTH IpaBOBUIl CcTaTyc y4acHHUKIB KOMAaHAUTHHUX TOBAPUCTB, OKPECIHUTH IXHI
0COOIHMBOCTI.

Buxkiax ocHOBHOTo MaTepiajty T0CHiTKeHHs. Y YaCHUKH KOMaHAUTHHX TOBAPUCTB MAIOTh IIEBHUH IIpa-
BOBHH CTaTycC, KM BU3HAYae iXHi mpaBa, 00OB’SI3KM Ta BiAMOBifanbHICTh. OCHOBHUM HOPMAaTHBHO-IIPABOBHM
IHCTpyMEHTapieM mioao 1poro nutanus € [upinsHuit Koneke Ykpainu, [ocnonapcekuii Koneke Yipainu, 3akoH
VYkpainu «IIpo rocrogapcbki TOBapHUCTBaY.

HamionanpHe 3aKOHOIABCTBO BH3HAYA€, MO TOBAPHCTBO, B SKOMY Pa3oM 3 OIHUM a0o0 OLIbIIe y4acHH-
KaMH, sKi ()yHKIIOHYIOTh BiJ iME€Hi TOBapHCTBAa, HECYTh BiINOBITAIBHICTE 32 3000B’A3aHHIMH TOBAPHUCTBA BCIM
CBOTM MalHOM, y SIKOMY € OJHMH a00 OUIbIIe YYaCHUKIB, BiIIIOBIIATBHICTh AKUX OOMEKY€ETHCS BKIAJIOM Yy MaiiHi
TOBapHCTBA (BKJIQJHUKIB), Ta AKi HE OepyTh y4acTi B JisUTBHOCTI TOBApPUCTBA, — KOMaHIUTHE [6].

lomo y4acHUKIB, TO IXHIH MpaBOBHU CTATyC Oe3MOCEpPeIHHO BH3HAYAETHCS HOPMaMHM IIpaBa: BiAIOBI-
JTATBHICTH 1 IPaBOBE CTAHOBUIIE TOBHUX YYaCHUKIB KOMaHJUTHOTO TOBAPUCTBA; MOBHAM YYaCHUKOM MOXE OyTH
0co0a TUTBKU B OMTHOMY KOMaHAWTHOMY TOBAapHCTBI; 00’ €THAHUI pO3Mip BKIIAIiB BKIAJHHUKIB HE M€ ITEPEBUIILY-
BaTH I’ SITAECATH BiJICOTKIB CKIIQJICHOTO KaIiTaly IOTO CAaMOT0 TOBAPUCTBA; CKIIAICHUH KaIliTal MiJJsArae Cruiari
MPOTATOM IIEPIIOTO POKY 3 AHS JAEPKABHOI peecTparii ToBapucTsa [8].

[{omo cTBOpeHHS Ta AisTHOCTI KOMaHAUTHOTO TOBAPUCTBA, TO 1€ BiI0OYBAETHCS HA MiCTaBl 3aCHOBHUIb-
KOTO JIOTOBOPY, KU MIAMUCYIOTh yCi MOBHI y4acHHUKH [1, c. 94].

Bapto Haramatu, SIKIIO BHACIIIOK BUXOAY, BUKIIOUEHHS UM BHOYTTSA, y KOMaHJAMTHOMY TOBapHCTBI 3a-
JUIUBCS ONUH MOBHUH YYacHHK, TO O€3yMOBHO, IO MEPBICHY yroAy Oyae Iepermucano B OCOOHCTIH 3asBi, mif-
MUCaHIN UM MTOBHUM YYaCHUKOM.

lomo po3mipy BKIIAAiB BKIAIHUKIB, TO BiH HE MOBHHEH HepeBHITyBatd 50% CKIaIeHOTO KamiTay Io-
BHOTO TOBAPHUCTBA, a 31 CBOT0 OOKY BKJIAJIHUK KOMaHJAUTHOTO TOBAPHCTBA, BIAMOBITHO JIO MOJIOKECHD 3aKOHY, Ma€
MPaBo: OJEePKyBaTH YaCTHHY MPHOYTKY TOBAPHCTBA BiIIOBIIHO IO HOTO YaCTKH y CKJIaJCHOMY KaIliTalli TOBapH-
CTBa B TOPAIKY, BCTAHOBJICHOMY 3aCHOBHHUIIBKMM IOT'OBOPOM; AiATH BiJ IMEHI TOBapHCTBa y pa3i BHAadi Homy
JIOBIPEHOCTI Ta BIAMOBIAHO 110 Hel [8].
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Sxmo GaxaHHS BUKYNUTH 4acTKy (ii YacTHHY) BUSBWIM JEKiJIbKa BKIIQJHUKIB, 3a3HaY€HA YacTKa pO3-
TIOJIIJISIETHCS. MIXK HUMU BiJIITOBIJTHO JIO IXHIX YACTOK y CKJIaJIECHOMY KaIliTalli TOBApUCTBA i, BIATIOBITHO BOHU MO-
JKYTh: BUMAraTy IeplioueproBoro NOBEpHEHHS BKJIQy Y pa3i JIIKBiIallii TOBApUCTBA; 03HAHOMIIIOBATHCS 3 PIUHU-
MU 3BiTaMH Ta 0ajJaHCaMH TOBAPHCTBA; MiCIs 3aKiHYeHHs (hiHAHCOBOTO POKY BHUITH 3 TOBApUCTBA Ta OJCPIKATH
CBiif BKJIaJI y TIOPSAKY, BCTAHOBJICHOMY 3aCHOBHHIIEKHM JIOTOBOPOM (MEMOPAaHIYMOM); TIEpeaTH CBOIO 9acTKy (ii
YacTHHY) Y CKJIaJIEHOMY KaIliTalli IHIIOMY BKJIaJIHUKY a0o TpeTiii 0co0i, MOBIJOMHUBIIHN PO 1I€ TOBAPUCTBO [8].

3a3HayaeMo, 10 JI0 OCHOBHHX OOOB’SI3KiB BKJIQJIHUKIB HAJICKHUTh HEOOX1IHICTH POOWTH BHECOK JIO CTa-
TYTHOTO KalliTaJly TOBAPHCTBA, BUKOHAHHS SIKOTO MiATBEPIKYETHCS BKIAJIHUKOM. BTiM, caM cTaTyT He BCTaHOB-
JIF0€ BUMOT JIO ITLOTO CBIJIONTBA, TOMY HOTO BHIAIOTh BijJ IMEHI TOBAPUCTBA MOBHUMH YYaCHUKAMH, SIKi KEPYIOTh
JISUTBHICTIO TOBAPUCTBA Y JOBUTBHUM CIOCi0. A SKIIO HA MOMEHT JIEp)KaBHOI peecTpallii TOBapUCTBa BKJIa THHKH
3000B’s13aHi BHECTH 3aCTaBy B po3Mipi He MeHIIe 25%, To pemrra Mae OyTH BHECEHA MICIs IepKaBHOI peecTparii
y CTPOK, BU3HAYCHUH YCTAHOBYMM JOTOBOPOM. SIKIO 3asBHUK HE CIUIAYy€ 3aCTaBy, BIH HECE BIAMOBINANBHICTH
3TiJIHO 13 3aKOHOJJaBYNMH HOpMamH [8].

Heo0xiHO 3a3Ha4UTH, IO BiAMOBIJAIBHICTh BKJIQIHUKA HACTAE 3a TIEBHUX ITIJICTaB 1 K OYyJI0 3a3Ha4YeHO,
BOHM He OepyTh y4acTi B YIPaBIiHHI JisIIbHICTIO TOBapUCTBAa. BogHOUAC, MarOTh MpaBo TisSTH BiJ iIMEHI TOBapH-
CTBa TUIBKH 32 JTOBIPEHICTIO, [0 BUIA€THCS MOBHUMH YYaCHUKAMHU KOMaHIUTHOTO TOBAPHCTBA, SKi 3/1iHCHIOIOTH
VIpaBITiHHS HOTO JisUTbHICTIO. BinTak, BKJIaJHUK Mae MPaBo JiSATH BiJl iMEHI KOMaHJUTHOTO TOBAPUCTBA, y T. 4.
BUMHATHU PABOYHMHU JIMIIE HA MiJICTaBi BUAAHOI JoBipeHOCTI [ 5, c. 114].

Kpim Toro, yuacCHHKH TakoX 3000B’s13aHI HE PO3TOJIONIYBATH BiZJOMi iM KOMEPIIiifHI TAEMHHUII Ta KOH}i-
JISHIIHHY iH(QOpMAaIIifo MO0 MiSIIFHOCTI KOMITaHii. Y4acTh BKJIAIHUKA B TOBAPUCTBI MPUIHHIETHCS, SKIIO BiH
repesiae BCi CBOI YacTKu iHIIIH 0co0i. [licns oTpuMaHHS BHECKIB BKIAJIHUKH MAlOTh [TPABO BUHWTH 3 TOBAPUCTBA
B KiHIII KOKHOTO (piHaHCOBOTO poKy. OTxe, 0cOONMBICT MPaB iHBECTOpa HA MAaifHO TOBApHCTBA IOJISITAE B TOMY,
10 TICJIA BUXOJy IHBECTOpa 3 TOBAPUCTBA BiH Ma€ MPaBO BUMArarH JIMIIe MOBEPHEHHS CBOTO BHECKY, ajie He Bill-
MOBITHOT YaCTKK MalfHa TOBapUCTBA.

Bapro 3ramaru, mo came BKJIQJIHHUKH KOMaHINTHOTO TOBAPUCTBA MAIOTh IPABO HA MiJIFIOBE TIOBEPHEHHS
BKJIJIB y pas3i JikBifauii ToBapucTsa. Kpim crieniagbHUX paB MaifHOBOTO XapaKTepy, BKIAJHUKH TaKOXK MAlOTh
HEMalHOBI TpaBa, 30KpeMa MpaBo Ha JIOCTYH 1o iHpopMaiii nepeadadyae MOXKIIUBICTE O3HAHOMIICHHS 3 PIYHUM
3BITOM Ta 0allaHCOM MiANPUEMCTBA. X04a BOHO Ma€ LIHHICTH JIMIIE 32 YMOBH, IO CIpHSE peanidanii MaifHOBUX
iHTepeciB BKIanHuka. Kpim Toro, 1o mpaB HEMaiiHOBOTO XapaKTepy HAJICKHUTH TAKOX MPaBO JISTH BiJ iMEH1 TOBa-
pHCTBa 332 BUIAHOIO HOMY JTOBIPEHICTIO.

SIKII0 pO3MISHYTH pa3oM i3 HAYKOBISIMH OKPEMi acleKTH JUIs TIOPIBHSAHHS, TO 00AYMMO, IO KopIopa-
TuBHE rpaBo Himeuunnu, [Tombuii yrpaBaiHHs Ta MOXKJIUBICTD Opatu y4yacTth y AisibHOCTI KT BUOKpEMITIOIOThCS.
Brnacne, B Ilonbimi nmpaBa Ta 000B’sI3KH BKJIaIHUKIB peryntoeTbes Komekcom toprosensHux ToBapucts (KTT), i
SIKIIIO TIOPIiBHATH 3 IPAaBaMU MIOBHUX YYACHHKIB, 3HAYHO MEHIIII.

Hanpuknan, y [onmpini BkIamHuku exlege mo30apiieHi MpaBa MPEICTABIATH KOMaHIWTHE TOBapHCTBO,
SIKITIO 1€ HE Ha MiICTaBl IOBIPEHOCTI, IKa BUJAETHCS y TUCHMOBIH (hOpMi, a Y BUTIAJIKY, KOJIU JISI BAMHEHHS IIEBHUX
Jlifi HEOOXiHO TOTPUMYBATHUCS CIeIiaIbHOT (POPMH, TO TOBIPEHICTh BUIAETHCS Y CrieniaibHii ¢popmi. B Oxpemux
CHeLiaIbHIX BHUIAAKAX JUIS BEICHHS CIIPAB, IO BUXOThH 33 MEXi BUMHEHHS KITACHYHUX Jif, BUMATa€ThCSI 3TO/IA
BKJIQJIHHKA, 32 BUHATKOM, KOJIM JOTOBIp TOBapHCTBa mependavae iHme [4, ¢. 299].

e omniero cenudikoro € Te, MO B MOJHCHKOMY 3aKOHOJABCTBI KOMaHIUTHI TOBApUCTBA HE PO3IIAAa-
FOThCS SIK FOPUIUYHI 0COOM, a Mapika TaKHX IIANPHEMCTB HE OMONATKOBYEThCsA. KpiM TOro, y pasi HEeBHECCHHS
BKJIQTHIKOM CBOTO BKJIaJy HAa MOMEHT yKJIQJICHHS 3aCHOBHUIIBKOTO JIOTOBOPY KOMAaHIMTHOTO TOBAPUCTBA, TAKHIA
000B’30K OOp)KHUKA Ma€e OyTH BUKOHAHWIA Ha ImiJicTaBi 3akoHy [TombIi HerakiHo.

[MoromkyeMocs 13 MO3UIISIMU KOJIET-HAYKOBIIIB, III0 BAPTUM YBaru € Te, IO BKJIAJ YIaCHHKA MOXKE OyTH
1 B TPOIIIOBIH, i B HETPOIIOBiit popmax. Takoxk BiJICYTHI OOMEKEHHS 100 TPABOBOTO TUTYJY BHECEHOTO BKJIATY
y BHUMAJKy HerpomoBoi gopmu. Lle Mmoxke OyTH sk MaifHO Ha IMpaBi BIACHOCTI, TaK i MPaBO OPEHIHM, IIPABO KO-
pucTyBaHHS. BaromMum € BijicyTHI 0OMeXEHHS MO0 PO3MIPY BKJIATy YYaCHHUKIB. SIK BH3HAYa€ MOJILChKE MPABO,
BKJIATHUK HE MOXKE POOUTH BHECOK Yepe3 BUKOHAHHS POOIT UM HAJaHHS TOCIIYT, YA, MOXKIIUBO, SIK BHHATOPOY 32
CYIIPOBIJ] peecTparlii ToBapucTBa, 1m0 BUIDIHBAE i3 4. 2 ¢T. 107 KTT.

Haromicte y HiMeuunHi 3aKOHOJABCTBO TPAKTYE iHILIE — SIKIIO PILICHHS BUXOIATH 32 MEXI KIACHYHOL
TOCIOJAPCHKOI JiSUTbHOCTI (HAPUKIIA, PIlICHHS PO 3all0YaTKyBaHHS ITiIPUEMHAIILKOT IISUTBHOCTI, sIKa HE Tie-
penbayeHa 3aCHOBHULIBKMM JOTOBOPOM), TO BUMAra€eThCs 3rojia BCiX Y4aCHUKIB. 3TiHO 13 3aCHOBHULIBKUM JIOTO-
BOpPOM IIOBHOBA)KEHHS KOMaHIHUTIB MO0 MPUUHATTS PIllICHh MOXKYTH PO3IIMPIOBATHCS, 3BYKYBATHCS UM B3arai
OyTH BHIy4eHUMH. [IOIIIEHO MPOMKCOM Y 3aCHOBHHUIIBKOMY JOTOBOPI aKIIEHTYBATH, IO ISl IPUUAHSATTS PilllcHb,
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SIK1 BUXOJISITH 32 MEXKi 3BHYHOI TOCTIOAAPCHKOT AisUTEHOCTI TOBAPUCTBA, HEOOX1THE MOTOKEHHS YCiX KOMITJIEMEH-
TapHHUX YYacHHUKIB (OCKLIBKH ILISI HOpMa IMIIepaTUBHA 1 HE MiJJIArae 3MiHI 3aCHOBHULBKUM JOTOBOPOM) 1 3rofa
OLIBIIOCTI KOMaHIUTIB [4, . 299].

YV HimeuunHi ToBapHrcTBa 0Ci0 BiZirpaloTh BAaroMy pojib B €KOHOMII KpaiHu (cepel 3arajibHoi KUIBKOCTI
cy0’€KTIiB TOCTIOIapIOBaHHS TOBAPHUCTBA 0Ci0 CTAHOBIATH MOHAK 1/3 Bij yciei kimbkocTi) [3, c. 101].

OTxe, B KOMaHIUTHOMY TOBApUCTBI MpiopUTETHA OCOOIUBICTH — MPABO yYyacHHKAa Ha MaiiHO, 60 came
TTICIISl BUXOMY yJacHHKA 3 TAKOTO TOBAPHCTBA B HHOTO € TIPAaBO BUMOTH HA IOBEPHEHHS CBOTO BHECKY, aJie HE Bij-
MOBIIHOT YacTKU MaiHa, a AKIIO BifOynacs JMiKBiallis, TO BKJIAJHUK Ma€ MPaBO Ha IMiJIbIOBE MOBEPHEHHS CBOIX
BHECKIB.

BucHoBkn. 3 oy Ha BHIE3a3HAYEHE MIPOBOAMMO TaKi BEKTOPH, a caMe: It e(heKTHBHOT MisUTBHOCTI
Ta (YHKI[IOHYBaHHS KOMaHJIUTHHUX TOBapHCTB 0€3yMOBHO HeoOXigHa MpakThuka KpaiH €C, OCKUIBKH YHHHOMY
3aKOHONIABCTBY YKpaiHu MOTpiOHa yHi(ikallis Ta cuCTeMaTH3allisl; IPOBEIECHHS Aep >KaBHUX MPOrpaM MiITPUMKH
JUSUTPHOCTI KOMaHJUTHAX TOBAPUCTB, MO0 30UIBIINTH IXHIO KIJTBKICTh Cepell iHINX MOMYJIIPHUX OpraHi3aiitHo-
MPaBOBHX (POPM TOCIIONAPIOBAHHS Ta CTATH IPHBAOIMBHMHU Cepell BKIAIHUKIB, IHBECTOPIB, CTBOPUTH €IUHHL
Konekc BeneHHs Oi3HeCy s yHIBEpCAIBHOCTI Ta 3pYYHOTO 3aCTOCYBaHHS HOPM ITiJl Yac BUPIMICHHS TOTSHIIMHUX
CYZIOBHUX CIOPIB.
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CYYACHI ITPABOBI IHCTPYMEHTH MMOPSAJAKY PEECTPALIIL TA
PO3IPBAHHA LILTIOBY B YKPAIHI

Jlocnioaceno cyuacui moxcausocmi yKiaoenusi ma posipeants wnody ¢ Yipaini. Tema naozeuuaiino axmyans-
Ha OJ151 Cb0200CHHS 3 027510y HA HOB088e0eHH s, Ha Kuimanm, « OOpysceHHs: 3a 000Y», YKIAOEHHs. Ma PO3IPEAHHS W00y
3a 00nOM02010 MODILILHO20 3acmocynKy «/isy. Taki 6udu cnpusioms npUBUOUEHHIO CAMOT nPoYeoypu ma HA0aHHs.
MOJICIUBOCII ILICLKOBUM, Y M. 4. MUM, KOMPI, 3a 04€GUOHUX NPUYUH, He MOXNCYMb OYmMu npucymui abo maioms 0060.1i
Manuil npomixcok wacy s peecmpayii wino6y. Cyuacni incmpymenmu peecmpayii ma po3ipeanus winoby 6 Hauliti
Oeparcagi pobisimv yi npoyecu 3pY4HUMU, OOCTHYRHUMU, WEUOKUMU MAd eKOHOMIYHUMU.

Knrouosi cnosa: uinroo, yknaoenns winody, po3ipeants w00y, npasosi IHCmpymenmu, npoyeodypa YKia0eHHs!
w00y, NOP00K po3IPEarHs uLt00y, 0EpIUCABHA PeECMPayis, 0epiHCABHI OPeaHlL, WTIOOHT BIOHOCUHU, IHCTRUMYM ULTH00).

Butryn-Boka N.

Modern legal instruments regarding registration and dissolution of marriage in Ukraine

The chosen topic of the study is extremely relevant for our time, considering such innovations in the procedures
related to marriage issues, such as «Marriage in a dayy, conclusion and dissolution of marriage with the help of the
mobile application «Diyay.

In today s world, where more and more people use digital technologies in their daily lives, there is a need not
only to introduce more and more modern tools that regulate a considerable number of relationships, but also to clarify
the current procedure for registration and dissolution of marriage. Traditional tools, such as a personal application to
the state registry of civil status, in contrast, are less convenient, accessible and fast for today s youth, because there is a
need for speed, mobility and comfort.

The above-mentioned legal aspects can and should be considered in combination, both from a civil and
administrative point of view. We tried to highlight this «comboy in the study.

Keywords: marriage, conclusion of marriage, dissolution of marriage, legal instruments, procedure of
conclusion of marriage, order of dissolution of marriage, state registration, state bodies, marital relations, institution
of marriage.

IMocTanoBka npodsaemu. 1100 sk comiaabHa IHCTUTYINIS BU3HAYAETHCS HE JIUIIEC eMOIIIHHAM 3B’ SI3KOM
JIBOX JItOZIEH, a ¥ mpolecaMu IXHbOT IPaBOBOI peecTpallii Ta, 32 He0OX1IHOCTI, po3ipBaHHs. 3rigHo 31 cT. 51 Kon-
CTHUTYLI1 YKpaiHu, IUTI00 IPYHTY€ETHCS Ha BUTBHIN 3rozi )KiHKH i yonoBika. KokeH 13 moapyxoks Mae piBHI mpasa
i 000B’s3kK y nuto6i ta cim’i [1]. OgHak YMHHUN NOPSIOK Yepe3 OpraHd PeecTpalii akTiB UUBIIBHOTO CTaHY
CHOTOJIHI BUTJISIJIAE 3aCTApiIUM Ta HENOCTaTHHO €()EKTUBHUM Yy KOHTEKCTI Cy4aCHUX TEXHOJIOTiH. Y CydyacHOMY
CBITI, Jie Bce OlIbIIe 0Cci0 BUKOPUCTOBYIOTh IIU(PPOBI TEXHOJIOTI] Y CBOEMY MOBCAKICHHOMY JKUTT1, BUHUKA€E HEOO-
XiTHICTh BIPOBAPKEHHS CYJaCHHX IHCTPYMEHTIB peecTpamnii Ta po3ipBaHHs mnroOy. TpamuiiiHi iHCTpyMeHTH,
30KpeMa 0coOuCTe 3BEpHEHHS IO OpTraHy Jep:KaBHOI peecTpallii akTiB [IUBIIBHOTO CTaHy, MEHII 3py4Hi, TOCTYIHI
Ta mBuKi. IOpuanuHe opopmieHHs NUTI00Y BiI0yBa€ThCS Yyepe3 HOro Iep:KaBHY PEECTPAIlio, KOTpa Ma€, K yxKe
HaroJIolIyBajoCch, KOHCTUTYTHBHE (MPaBOCTBOPIOIOYE) 3HAYECHHS, 00 TUIbKU LUII00, 3apEECTPOBAHUM Y BCTaHOB-
JICHOMY TIOPSKY, 3yMOBITIO€ TIpaBoBi Hacwiaku [2, ¢. 102]. 3rixHo 3 unaHuM CK Ykpainu, ct. 28, 3asBy Ipo pee-
cTpauito nuio0y Mojae >KiHKa Ta YOJIOBIK 0 OyAb-IKOTO OpraHy JepKaBHOI peecTpalii akTiB IMBUIBHOIO CTaHy
3a ixaimM BuOopom [3, c. 10].

Oco0ucre 3BEpHEHHS 0 OpraHy PeecTpalii akTiB IUBUIBHOTO CTaHy MO)Ke OyTH HE3pY4YHHUM, OCOOJIUBO
SKIIO TOAPYXOKS MPOXKUBAE B IHIIOMY MicTi abo paiioni. He Bci monm MaioTh MOXKIIMBICTE OCOOHMCTO BinBima-
tn opran [IPALICy. Hampuknan, e Moxke OyTH Ba)KKO IJisl OCiO 3 0OMEKCHUMH MOXKIHBOCTSMH, 0Ci0, SIKi Mpo-
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JKUBAIOTH Y BiJIIaJICHUX paiioHax a0 THX, SKi MpPaIlloTh y He3py4yHui yac. Bognouac iHmi crarti CK Ykpainu
BHU3HAYAIOTh, 110 LUTIO0 MoXe OyTH pO3ipBaHMM 3a CHIIBHOIO 3asBOI0O MOIAPYXKS IO OpraHy peecTpalii akTiB
[UBIJIBHOTO CTaHy a00 Ha IMiJCTaB1 PillIeHHS CYAY, Kt Ha0yJI0 YMHHOCTI. TpauIliiHIi MeToI peecTpallii Ta po3i-
pBaHHs IUTIO0Y Yepe3 OpraHu PeecTpallii akTiB MUBIIEHOTO CTAHy CYIPOBOKY€ETHCS YHCICHHIMU OFOPOKpATHY-
HUMU TIPOIICypaMH Ta MMarepoBUME (opMabHOCTAMU. Lle cTae MPUYMHOIO 3aHATOCTI BEITHMKOT KUTBKOCTI Yacy,
sIKe MOYKHa Oysi0 6 BUKOPHUCTATH OLIbII €(eKTHBHO.

3rigHo i3 1. 4 ct. 14 3akony Ykpainu «[Ipo mepkaBHy peecTpallito akTiB IUBIIBHOTO CTaHY», caMma Jep-
JKaBHA PEeCTpallisl MPOBOIUTHCS JIMIIE Yepe3 Micslb Micis MOoJaHHs 3asBU Npo peecTpauito [4]. Taka 3arpumMka
OB’ SI32HO 3 THM, 110 HEOOXiTHO 310paTy Ta MepeBipuTH IIEBHI JOKYMEHTH, a TAKOXK Y3TOIUTH JIaTy Ta 4ac peecTpa-
uii abo po3ipBaHHs HUTIOOY.

AHAJI3 ocTaHHIX a0caiKeHb Ta myomikamiii. HaykoBi, daxiBii 3 ciMeifHOTO ITpaBa Ta COIIOJIOTiT J10-
CIIIKYIOTh CIIOCOOU IMOJIETIICHHS Ta YI0CKOHAIECHHS POLIECIB peecTpallii Ta po3ipBaHHs NUTIO0Y, 30KpeMa depe3
BIIPOBa KEHHS IU(DPOBHUX TEXHOJIOTIH Ta OHJIaHH-cepBiciB. OJUH 13 KIIFOYOBUX aCIEKTIB — e 3MECHIIICHHS OI0po-
Kparii Ta CIPOIICHHS OCTYILY 10 TOCIYT.

OcTaHHI JOCTIDKCHHS TaKOXX aKIEHTYIOTh yBary Ha BIUTMBI T€HIESPHUX YMHHUKIB Ta COIIOKYIBTYPHHUX
3MiH Ha MPOIIECH PEECTpAIlil Ta po3ipBaHHs NUTIO0Y. JlesKi aCIIeKTH CTOCYIOTHCS IIPABOBOTO PETYIIOBAHHS Ta BU-
3HAYCHHS HOBUX CTaHIAPTIB €THUKH i JOTPUMAaHHS MPaB >KiHOK 1 YOJIOBIKIB Y CIMEMHHUX CIpaBax.

OKpiM TOrO, EKCIIEPUMEHTH 3 BUKOPHCTAHHSAM OJIOKYEHH-TEXHOIOT1H A peecTpauii nuioly Ta posi-
PBaHHsI CIMEHHHUX 3B’S3KiB BHSABISIOTHCS aKTYyaJIbHUMH B JIeAKHUX perioHax. Lli TeXHoiorii MOXyTh 3a0e3MeunTH
JIOJaTKOBUH piBeHb O€3MeKH Ta MPO30POCTi B CIMEMHUX MTPABOBITHOCHHAX.

Meta crarTi TonsraE y JOCHI/DKEHHI CyYacHUX IHCTPYMEHTIB peecTpaiii Ta po3ipBaHHS MLIIOOY,
3’4CyBaHH1 IXHBOI IPOLIEAYPU Ta BUSHAYECHHS X 3HAUEHHS Y CiIMeHHOMY npaBi YKpaiHu.

BukJian ocHoBaHOTo MaTepiaay Aoc/igxkeHHs. [HCTUTYT NUTFOOY SIK ONIMH 13 CTAPOBUHHUX COIIaJIbHUX
1HCTUTYTIB 3a3HA€ BIUIMBY YHCJICHHUX 3MiH Y 3B’SI3KY 13 COLIOKYJIBTYPHUMH Ta TEXHOJIOTTYHUMHU TpaHChopMarlis-
MH. Ba)JIMBOO CKIIaIOBOIO TAKOTO MPOIIECY € PEECTPAILis ILTIO0Y, sIKa B Cy4aCHOMY CYCITUTLCTBI BUKOHY€E BayKJTHBI
(hyHKIIIT Ta Ma€ 3HAYCHHS SIK JJIsI CIMEH, TaK 1 IS JepKaBU.

[To-mepie, peectparist MUTFOOY € MPABOBUM aKTOM, 110 (hopMaltizye CiMeliHi BilHOCHHU. BoHa BCTaHOB-
JIO€ IOPUAMYHAHN CTaTyC MOAPYIOKS Ta PETYIIOE MPaBa i 000B’sI3KU KOXKHOTO mapTHepa. Lleli ropunuanuii ¢pyHna-
MEHT HaJla€ CTabIIbHICTh Ta 3aXUCT IHTEPECiB CIM’T IMiJl 9aC MOXKIIMBUX BUKJIHKIB.

[Mo-mpyre, peectparis NUTFO0Y — 1€ BaXIUBUI SIIEMEHT COIIOKYIBTYpHOI HOpMH. BoHa BH3HAE ciMelHi
CTOCYHKH SIK CyCITIJIbHO MIPHUHSATI Ta MIATPUMYE iX BAXKITUBICTb JIJIsl TApMOHIi Ta cTabuTbHOCTI. PenmiriiiHi, KynbTyp-
Hi Ta €THI4HI aCIIeKTH PeecTpallii MOXKYTh pOOUTH BHECOK Y OaraTOMaHITHICTb Ta YHIKaJIbHICTh IIbOTO MIPOLECY.

CpOTOHIIIHIN CBIT HAKJIa/Ia€ BUMOTH Ha aJalTaIlil0 Ta BAOCKOHAJICHHS Pi3HHUX aCIIEKTIiB )KHUTTS CyCIIIb-
CTBa, Y T. Y. IHCTUTYT LUTIO0Y Ta CiMeHHUX BiTHOCHH. OJIUH 13 KIIOYOBHX €TaIiB y IOMY IPOIIECi — peecTpalis Ta
po3ipBaHHs HUTFOOY Yepe3 opraH peecTpallii akTiB IUBIIBHOTO cTaHy. He3Bakaroun Ha Te, 10 TaKUi METOJ] BUKO-
PHUCTOBYBAJIM TPUBAIUH NEPIiO, CYIaCHI TEXHOJOTIT Ta TEMITH XHUTTS BUMATal0Th HOTO MEPErSIIY Ta MOAEPHI3aII1.

Ox#H 13 TOJIOBHUX aCIIEKTiB, IO MOTPeOy€E YBaru, — Iie TEXHOJIOTIYHA 3aCTapiIicTh MPOIIeCy PeecTpallii Ta
po3ipBaHHS HUTIO0Y Yepes opraH peecTpallii akTiB HUBUIFHOTO cTaHy. B cydacHoMy iH(pOpMaLlifHOMY CyCHIBCTBI,
JIe TIIBHJIKICTh Ta JOCTYITHICTh iH(OpMAIIii CTA0Th KIIFOYOBUMH, TPAJIULIIHHUH TiIX 11 yIIpaBIiHHS IITFOOHUMU Bifl-
HOCHHAMH CIIPABEIIINBO BBAXKAETHCS K BiJICTAIHI.

3Havy1Ia mpobaeMa Mmojsrae y Tomy, o IpoIiec peecTpailii Ta po3ipBaHHs IUT00Y BCe I1Ie HaaTo Oropo-
KpaTUYHUIA Ta TpuBaIui. UeKkaHHs B Ueprax, marnepoBa po0doTa Ta BeIHKa KUTbKICTh (POPM — yCe 1€ CTA€E TEePEIKO-
JIOF0 ISl €(hEKTUBHOTO BUPIMICHHS MUTaHb, TIOB’A3aHUX 13 CIMCHHUMHU cTOCYHKamMH. HaBiTh 32 yMOBU HasBHOCTI
CJICKTPOHHUX CEPBICIB, IXHs (QYHKIIOHATIBHICTh YaCTO 0OMEKYEThCS JIHIIIC YACTKOBUM BHKOHAHHSIM 3aBJIaHb, 3a-
JUIIIAI0YH 3HAYHY YaCTHHY IMPOIECY 11033 OHJIAWH-TOCTYIOM. 3TiJTHO 3 pe3ylibTaraMi CTaTHCTUYHOI iH(popMarrii
LI0/I0 Iep>KaBHOI peecTpallii akTiB IUBIILHOTO CTaHy, KUIBKICTh 3asB 301IbLIMIACh [S].

TexHoIOTIYHA 3aCTapUTiCTh TAKOXK BILTMBAE HA MIBUAKICTh IPUHHATTSA pillleHb. B yMOBax IMIBUIKOTO TEM-
Iy KHUTTS Ta 3MiH TPUBAJICTh NPOLEAYP CTaE MPOOIEMOIO SIK I 0ci0, AKi BCTYMAIOTh y LUTI00, Tak 1 IJIs THX,
XTO PO3TIISAJAE€ MOXIIUBICTh PO3IPBAHHS BXKE YHHHOTO COI03Y. 3a0araro 4acy, BUTPa4eHOTo Ha YeKaHHS BiAMOBII,
MOXK€ BIUTUHYTH Ha TICHXOJIOT1YHHI CTaH Ta B3aEMUHH TapPTHEPIB.

Jlis BUpilIeHHS TaKUX Tpo0sIeM HeoOXiJHO BIIPOBAINTH 1HHOBAIIIMHI TEXHOJOTIT Ta eJICKTPOHHI CepBiCH
B IIPOLIEC peecTpallii Ta po3ipBaHHs LLT00Y.

Ille y 2016 p. Kabiner MinicTpiB Ykpainu Buia Bianoigne Posnopsmkenns «[Ipo 3anpoBamkeHHs pe-
anizauii MiJ0THOTO MPOEKTY LIOA0 AEPKaBHOI peecTpallii HLIrody», METOIO SKoro Oyia ampobailis €BponeichbKux
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cTaHmaptiB y cdepi nepkaBHOI peecTpallii akTiB IUBUILHOTO CTaHY, CIPSIMOBAHUX HAa CTBOPCHHS CHPHUSATIUBUX
YMOB Ui OTpUMaHHA (Pi3MUHUMH 0co0aMu aJIMiHICTPAaTUBHUX MOCIYT y 3a3Ha4yeHii cepi, Ta 3a0e3neueHHs pe-
aji3arii TapaHTOBaHOTO JIEPXKABOIO IMpaBa Ha MU0, 30KpeMa I YYaCHUKIB aHTUTEPOPUCTUYHOI oreparii Ta
BHYTPIIIHBO MEPEMILIEHUX 0Ci0, TOTOAUTHCS 3 MPOMNO3ULiel0 MiHiCTEpCTBa IOCTHUIIIT IIOAO 3aMpOBaHPKEHHS pe-
aji3arii mJOTHOTO MPOEKTY MO0 JIEPKABHOI peecTpallii nuroly y CKOpOUYeHi CTPOKH 32 0OpaHUM 3asBHUKAMH
MicueM [6]. Take po3nopsIKeHHs nepeadadaso MOXIIMBICTE PeecTpalii HUTI00y BIPONOBK 24 TOIUH 3 MOMEHTY
TIOAaHHSI 3asIBU.

[ponenypa Takux HOBOBBEJCHB Oyiia MPUIIBHIINICHA y 3B’SI3KY 13 BEJCHHSIM Ha BCill Teputopii Ykpainu
BOEHHOTO cTaHy. BianosigHo 10 3akoHy Ykpainu «IIpo nmpaBoBUil pexxUM BOEHHOTO cTaHy» [7], HeoOXimHO Oyio
BHECTH 3MiHH y Mporenypy peecrparlii nurrody [8, ¢. 101]. Ilponeaypa nutoOy 3a 100y Oyna BBeneHa B Ykpaini
B 2023 p. 3a iHimiatuBu MiHicTepcTBa IOCTHINT. MeTO0 IIbOr0 HOBOBBEICHHS 0YyJI0 3pOOUTH PEECTPAIlii0 NUTIO0Y
OLITBII 3pyYHHUM Ta TOCTYIHUM st TpoMasaH. 116 3a 100y gae 3MOry MOJIOAATAM 3apeeCTPyBaTh CBOI CTOCYH-
KH IIBUJIKO Ta MPOCTO, 63 HeoOXiqHOCTI BUTpavaTH Oarato 4acy Ta 3yCHib. Taka mpoleaypa JOCTYITHA JJIs BCiX
MOJIOJIAT, SIKi BiJIIIOBITal0Th BUMOT'aM 3aKOHOJABCTBA, HE3aJIEKHO BiJI IXHHOTO MaTepialbHOrO CTAHOBHIIA 1 MOXKE
CIIPUATH TIABUILIEHHIO PiBHI JIep)KaBHOI peecTpallii nurto0y B YKpaiHi, OCKUIEKH BiH pOOHTH IIeH mporiec OuIbII
MPUBAOIUBUM JIJIst MOJIOAAT. JlocmikeHHs, mpoBeeHe [lep:kaBHOIO Ciryk0010 craructuku Ykpainu y 2022 p, mo-
Kazano, mo 60% peCroHICHTIB BBAXAIOTH, III0 PEECTPAIIII0 Ta PO3ipBaHHS ILTIO0Y MOXKHA 3poOuTH oHmaiH. Lle
BKa3ye Ha Te, [0 TPOMAJSTHA YKpaTHH IparHyTh 0 3pyYHOTO Ta TOCTYITHOTO Coco0y peecTpariii numooy.

s peectpartii HeoOXiTHO 3BEPHYTHCH J0 OpraHi3aropa Jep:kaBHOI peecTpallii 1100y, BiIOMOCTI mpo
SIKOTO PO3MIIIEHI BiNOBITHIUM TEPUTOPIaIbHUM OpraHOM FOCTHLIT Ha odiliiiHOMYy caiiTi Ta oOparu Aaty it yac
npoBeieHHs. Jlani Mk HApeYeHUM Ta HAPEUCHOIO 1 OPraHi3aTOPOM YKIIaIa€ThCs IIMBUTLHO-TIPABOBHH JIOTOBIP TIPO
HaJIaHHA TOCIIYTH, B IKOMY 3a3Ha4al0ThCs YMOBH Ta IliHA.

07 G6epesns 2022 p. Kabiner MinictpiB Ykpainu npuiiHsaB moctanoBy Ne 213 «/lesiki muTaHHS JepKaB-
HOI peecTpauii nuIFO0Yy B YMOBaX BOEHHOTO CTaHY», BIIIIOBIIHO JIO0 SIKOI1 JAEP)KaBHY PEECTpaliio LLTI00Y, SKIIO
OITVH 13 HapeueHUX € BiiicbkoBoCIyx)00BIIeM 30poitaux Cui, Cinyx0u 6e3nekn, CiyOu 30BHINTHBOT PO3BIIAKH,
JepkaBHOI IPUKOPIOHHO] CITy>K0H, YIIpaBIiHHS JepKaBHOT 0XOpoHH, HalioHanbHOT rBapii, 1HIIIOTO YTBOPEHOTO
BiJITIOBIJTHO JI0 3aKOHIB YKpaiHW BIHCHKOBOTO (hOpMyBaHHs, OMIIEHCHKAM, 0COO0I0 PSIIOBOTO 1 HAYAILHUIIBKOTO
CKJIaJy CIIy>KOM IUBIITBHOTO 3axucTy, Jlep:kaBHOro OOpO po3ciimyBaHb, Jep:kaBHOI KpUMiHATBFHO-BHKOHABYOL
ciy’k0H, 0c00010 HaYaIBHUIILKOTO CKJIany HamioHansHOTO aHTHKOpYMIiiHOTO 0r0po, Bropo ekoHoMiuHOT 6e3-
nekyd abo MpaliBHUKOM 3aKjaly OXOPOHHU 3II0POB’S, MOXKYTh MPOBOAWUTH BIJJUIN AEp KaBHOI peecTpalii aKTiB
[UBLIBHOTO CTaHy 0€3 0COOMCTOT MPUCYTHOCTI TAKOTO HapedeHoro (HapedeHoi) [9, c. 1]. Taki 3MiHnu 3a0e3mednim
CIPUATIIMBI YMOBH JUISI BIICHKOBHX, MPUIIBUALIMIN IPOLIEAYPY i MiHIMI3yBaTu OI0pOKpaTito.

VYV 2023 p. B Ykpaini BIPOBaKCHO MOXKIIMBICTD MOJAHHS 3asBU NPO MUTIO0 OHIaliH. Take HOBOBBECHHS
Jla€ 3MOT'Y MOJIOAATAM 3apEeECTPYBATU CBOI CTOCYHKHU IIBUIKO Ta MPOCTO, Oe3 HEOOXiTHOCTI BiJBiMyBaTH OpraH
JIEp)KaBHOI peecTpallii akTiB NUBIIBLHOTO CTaHy. [IpoTe 3aCTOCYHOK Ja€ JIHMIIe MOXKIHUBICTD IMONATH 3asiBKY JUIS
peectpauii nuto0y, koTpa Hagali Oyne 3apeectpoBana opranom JAPALICy.

[Tpouexypa mogawi Takoi 3asBM IMPOCTa Ta MBHIKA. BoHa monsrae y 3aBaHTaKeHHI 3aCTOCYHKY, aBTO-
pusanii ta crBopenni Mii Ilinmucy. Hani y posmimi «Cim’s» HeoOXimHO oOpaTH mocnyry «3asBa Mpo LLTI00»,
3alIOBHHUTH BIAMOBIHY 3asBY, B KOTPiii BKa3ylOThCsl 0COOMCTI JIaHi Ta MicIle peecTpailii nutooy. 3assa Oyie onpa-
[[bOBaHAa MPOTITOM OTHOTO poboyoro aus. [licist bOro BU OTPUMAETE TOBIIOMIICHHS Ha SICKTPOHHY apecy Ta B
3aCTOCYHKY «Jlish» IpO pe3ynbTaTd po3nIsiAY 3asiBH.

IToTpibHO ocobucto y3roautu 3 npencraBaukamu JIPATIC netani riepeMoHii Ta nmpuiiTu B 0OpaHi 4ac Ta
JIeHb, Mo0 cka3at «Tak» i oTpUMaTH CBiIONTBO Mpo NUTI00. BaxmBo 3a3HaynTH, 110 Hapa3i Taka Mmociyra Jao-
CTYIIHA HE Ha BCIX TEPUTOPIAX YKpaiHH, 30KpeMa, Ha TUMYaCOBO OKYIIOBAaHHX TEPHUTOPISIX Ta B 30HAX aKTHBHUX
OoMoOBUX HiH.

PozipBanns o0y B YkpaiHi — 1e cepio3HUMN 1 CKITaJHUIA MPOLEC, SKUH PEryIr0eThCsl 3aKOHOJaBCTBOM.
VYkpaiHcbke ciMeliHe 3aKOHOIABCTBO BU3HAYAE YMOBH W MPOIICIYpPH PO3ipBaHHS NUTIOOY 1 IPYHTY€EThHCS Ha MPUH-
[IUITaX OXOPOHU IIPAB Ta IHTEPECIB KOYKHOTO 3 MOAPYHOKS Ta JTITCH.

OpnHi€ero 3 OCHOBHHX (OPM po3ipBaHHA NITHO0Y B YKpaiHi € po3ipBaHHS MUTIO0Y 3a MOJaHHAM OJHOTO 3
noapyxoxks. Taka mporeaypa MoXxe MaTi MEPHUH ab0 CyTOBHIA XapakTep.

Y MUpHOMY MOPSJIKY, KO 00U BA TOIPYKAKS MTOTO/DKYIOTHCS Ha PO3IPBAHHS IUTIO0Y 1 BUPIIIICHHS BCiX
MUTaHb, OB’ SI3aHUX 3 PO3IONUIOM MaifHa, aliMEHTAMH Ta OIKOK HaJ JIiTbMH, BOHH MOXYTh 3BEpHYTHCS JO
OpraHy peecTpallii akTiB IUBIJILHOTO CTaHy ISl peecTpallii po3ipBaHHs NLT00y. [IpoTe, SKII0 07HE 3 TOAPYHOKS
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

HE TIOTOJKYETHCSI Ha PO3ipBaHHS a00 Ha BUPINICHHS KOHQIIKTHAX MUTaHb, TOJI CIpaBa MEePeXOAnuTh JI0 CYJOBOTO
nporecy. [1Imo6 Moxxe OyTH po3ipBaHUi 3a PIIICHHSM CYy Ha BUMOTY OJTHOTO 3 MOAPYXOKS Ha TaKUX ITiICTaBax.

HesmamroBaHicTh CIMEHHOTO JKUTTA, Pi3HI MOTISAAM HA JIFOACHKI IIHHOCTI — II¢ HaHOUIBII TOMIMPEHi
MiZICTaBH, 3 AKUMHM 3BEPTAIOTHCA JI0 Cy/y 3aIs HOTO PO3ipBaHHS. [X 3aCTOCOBYIOTH, AKIIO MLTIO6 (GAKTHIHO MPH-
MTUHUBCS, TIOAPYXOKS HE MIPOXKUBAE Pa30M, HE Belle CITIIIbHOTO FOCMOAapCTBa Ta HE Ma€ CIUIBHUX 1HTEepeciB. 3MiHa
00CTaBMH, 32 IKHX MOAPYXKs nepedyBae y numo6i (ctT. 110 1K Ykpainu), — Taky mijgcTaBy 3aCTOCOBYIOTb, SIKIIO
TICIIsl YKJIAJICHHS IITF00Y B TIOAPYXOKST BUHUKIIA OOCTaBHHH, K1 POOJISATH MOJAIBIIE CIUIBHE KUTTS HEMOXKITHBUM
abo HenmpunycTUMHUM. Hanpukias, sKIIo OJHH i3 MOAPY KK CTaB 3JI0YMHIIEM, XPOHIYHUM AJIKOTOJIIKOM abo0 Hap-
koMaHoM. KpuMiHanbHe niepecitityBanHs oqHoro 3 moapyxoks (cT. 110 IIK Ykpainu) — Taky mijacTaBy 3aCTOCOBY-
IOTh, SIKIIO OAWH i3 TOAPYOKS 3aCYDKEHUN 10 TIOKapaHHs, SIKe BUKITIOYa€ MOKIMBICTD CIIUTBHOTO TIPOKUBAHHS 3
THIIAM TTOAPYOKSIM. BiICyTHICTh Y 4oJI0BiKa OaThKIBCTBA MOA0 JUTHHH, SiKa Hapoauiacs B nutooi (4. 4 ct. 110
LK Ykpainn) — Taky mijicTaBy 3aCTOCOBYIOTb, SIKIIIO BCTAHOBIICHO, IO 0aTHKOM JUTHHU HE € YOJIOBIK, 3 TKUM XKiH-
Ka nepedyBae y 1nro0i. HeBcTaHoBIeHHs OaThKIBCTBA 100 TUTHHH, sika Hapoawiacs B mniro0i (4. 5 ct. 110 LK
VYkpainu)[10] — Taky miJcTaBy 3aCTOCOBYIOTb, SIKIIIO HE BCTAHOBJIICHO OaThKa TUTHHHU.

CynoBuii X niepeadadae moJaHHs MO30By Ha po3ipBaHHS MUTFO0Y 1o cymy. Cyl BUBYa€E BCl 00CTaBUHH
CTpaBH, BUPINIYE MATAHHS PO PO3IOILT MaliHa, aTIMEHTH Ta OIKY HaJ JITbMHU. Y pasi, IKIIO OJIHE 3 TOAPYHIKS
JOBOIWTH BUHUKHEHHS HEMOINPAaBHUX IOPYIICHB (3pala 9i HACHIILCTBO), II€ MOXKE BIUIMBATH HA PIMICHHS CYLY
010 YMOB PO3ipBaHHS NUTIOO0Y.

BaxiiBo BpaxoByBaTH, IO CyAOBHI IPOIEC MOKE OyTH TPUBAINM i1 BUMAaraTy 3HaUHIX 3yCHIb Ta PECyp-
ciB. KpiM Toro, cyi BpaxoBye iHTepeCH JiTeH Ta J0a€ mpo IXHE HalKpalie O1aronoayusl.

3aranom, po3ipBaHHS ILTIO0Y B YKpaiHi — IIe MPOIEeC, MO PETYIIOETECS 3aKOHOM 1 BPaxOBY€E 1HTEpECH
BCIX CTOpiH, 0COONHBO JiTei. OXOpOHA MpaB 1 CIpaBe/IMBE BUPINICHHS BCIX MUTAHb € TOJIOBHAUMH ITPHHIIUTIAME
CIMEIHOTO 3aKOHO/IaBCTBA YKpaiHH.

3rigHo 3 HOBOBBeAeHHAM 2023 p. mporieypa MoJaHHs 3asBH PO PO3ipBaHHS IITIO0Y TEX MOXE 3IiH-
cHroBarucs depe3 «Jliro». Ilopsmok momgaHHs BIAMOBIAAE 3asBi PO peecTparliro nuiroly. 3assa Oyme onpanboBaHa
MPOTSITOM OJHOTO pobOouoro jaHsA. [licns mporo Hamildae MOBIIOMIICHHS Ha €JICKTPOHHY aJpecy Ta B 3aCTOCYHKY
«[is» mpo pesynabsraT po3rsay 3asBu. SKIIo 3as8By Oy/ne CXBaJeHO, NUTIO0 Oyie po3ipBaHO B JCHb HAJIXOKCHHS
3asBU. [IpoTe Taka mpoleaypa Tako Ma€e CBOi HEJONIKH — BOHA JOCTYITHA JIUIIIE HA TEPUTOPIT, MAKOHTPOIbHIH
yKpaiHcbkoMy Ypsiay. KpiMm 11p0ro, 3 omisay Ha HOBH3HY MOOITBHOTO 3aCTOCYHKY 1HKOJH BCE-TaKH MOXYTh BH-
HUKATH TEXHIYHI TPOOIEeMH.

VY 3B’S3Ky 3 TOMISIMHU CHOTOACHHS, BEJIHKa YaCTHHA YKPATHIIB 3apa3 3HAXOAUTHCS 38 MEKaMH JICPKaBH.
CaMe TOMy CTBOPEHO 1HCTPYMEHT, IO Ja€ 3MOTY PO3ipBaTH ILII00, 3HAXOAAYHCh B 1HIIH KpaiHi. [Tompyxxs, mo
MIPUIHSIIO TaKe PIICHHS, MOXE 3BEPHYTHCH 32 TaKOKO MOCIYTOI0 J0 MOCOIBCTBA a00 KOHCYILCTBA YKpainu. Jis
OTO HEOOXIJTHO HAIMCATH BIAMOBIIHY 3asBY, y KOTpill BKa3aTu 0co0y Ta IMUTIOOHHHA CTaTyC MOAPYX KA Ta CIlia-
TUTH KOHCYNBCBKUH 30ip. Taky 3asBy KoHCYA po3rigae mpotsroMm 30 mHIB, a B pasi 11 3aJOBOJICHHS BHIAETHCA
CBIZIOIITBO TIPO po3ipBaHHs NuT00y. HemonikoM Takoi mporenypy € HeoOXiIHICTh CIUTaTH KOHCYJIBCHKOTO 300py Ta
morpeda 0COOUCTOTO 3BEPHEHHS IBOX WICHIB MOAPYKIKSL.

BucHoBkH. 3 oNIAy Ha BHIICBUKJIAJCHHNA Marepiajl MOXKHA 3pOOUTH Taki BUCHOBKH. B YkpaiHi icHye
TpPaIUIiiHI ITHCTPYMEHTH peeECTpallii Ta po3ipBaHHS ILIF0Y OpraHoM JAep)KaBHOI peecTpallii akTiB UBIIBHOTO
CTaHy, 10 PEry/IIOITHCS YMHHIM 3aKOHOABCTBOM Ykpainu, y T. 4. Cimeiinuit Koneke Ykpainu. Taki npouenypu
@yHKuloHonTL Ta 3a6e3MeuyI0Th OaXkaHHil pe3ysIbTart, IPoTe MAIOTh TIEBHI HEOMKH. IXHiMU HEOMiKaMK € TpHU-
BaJIa peaizallis Ta OI0pOKPaTH30BaHUH MPOIIEC.

VY 3B’S3Ky 3 PO3BUTKOM TEXHOJIOTIH CHOTOICHHS, MiKHAPOTHHUN JOCBII Ta MOTpeOH yKpaiHCEKOTO Cyc-
MTBCTBA, CTBOPEHO IHCTPYMEHTH, IO 3a0e3MeTyI0Th MPHUIIBUANICHHS Ta MOJETTICHHS TAKOTO MPOIECy, 30KpeMa
TaKi: U006 3a 100y, MOXKJIMBICTD TIOJAaHHS 3asBH MPO PEECTPAINIO Ta PO3ipBaHHA MUTIOOY Yepe3 MOOITbHHN 3a-
CTOCYHOK «/Iis1» Ta mporiec po3ipBaHHs MUTIO0Y 3a 3BEPHEHHSIM MOAPYKSI 10 MOCOIBCTBA YKpainu. Bkaszani HoO-
BOBBEJICHHS 3pOOMITH TaKi IPOLEITYPH OUTBII TOCTYITHUMH (HABITH IJIs1 BIHCHKOBUX) Ta IMOCIIPHSIIN €()ESKTHBHOMY
3IIACHEHHIO JIepKaBHOT peecTparlii.
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3APYBIKHA IPAKTUKA BUKOPUCTAHHSA JOI'OBOPY PAXYHKA
ECKPOY. JJOCBIJ CIIA TA BEJIUKOBPUTAHII

Hocnidoceno nosuyii cyoie CIIA ma Benuxobpumarii w000 npupoou 002080py DAXyHKA eCKpoy, npae
ma 0608 a3Ki8 cy6’€kmie ybo2o NpagoGIOHOWEHHA. Becmanoseneno, wo 6 amepukancokomy npagi 00208ip eckpoy €
MPUCIOPOHHIM 30008 SI3AHHAM MIdC OeNOHEHMOM, ecKpoy-aceHmom ma Oeneiyiapom. Apzymenmosano, wjo Ha
nepuwiomy emani iCHy8aHHs. NPABOGIOHOWEHHS eCKPOY-a2eHm NOEOHYE yHKYii azenma 8o0HouaAC O OenoHenma ma
benegbiyiapa, a makodc GUKOHYE poab, 6au3bKy 0o poni mpacmi. Ha Opyzomy emani icHy8aHHA Npago8iOHOUIeHHS
€CKpoy-azenm GUKOHYE MINbKU Opyey YacmuHy YHKYiU, a came: poib, SIKA MAKCUMALbHO HAOAUdNCEHA 00 Mpacmi.
Obrpynmosano, wo 6 npasi CLLIA 0o208ip paxynka eckpoy Hanexcums 00 aKyecOpHux 30008 ’a3ams. [ocnioxcero
0cobnUBOCMI 3ACMOCYBAHHA AMepPUKAHCLKUMU cyoamu koHyenyii relation back doctrine. 3icmaeneno po3yminus
noHAmms escrow agent i escrow trustee y npagogiti OoKmpuri ma cyoosii npakmuyi Benuxoopumanii. Jocnioxcero
Qioyyiapui 0608 ’sa3ku eckpoy-azenma y Benuxoopumanii. OxkpecieHo winsxu supiwieHus cyoamu Benuxoopumanii
npobaemu mpaxKmyanHs NPAGo6O20 PENCUMY MAUHA, WO 3HAXOOUMbCS 8 €CKPOY.

Knrwuosi cnosa. Jlozosip paxynxa ymoeroeo 3bepicanHsi (eckpoy), Oenoumenm, eckpoy-acenm, benediyiap,
mpacm, 0606 830K NOBHO20 PO3KPUMMSL iIHPOPMAayi.

Pylypenko P, Synchuk S.

Foreign practice of using an escrow account contract. Experience of the USA and the UK

The article deals with the positions of the US and UK courts regarding the nature of the escrow account
contract, the rights and obligations of the subjects of this legal relationship. It is established that in American law, an
escrow contract is a tripartite obligation between the depositor, the escrow agent and the beneficiary. It is argued that
at the first stage of the legal relationship existence, the escrow agent performs the functions of an agent at the same time
for the depositor and the beneficiary, and also performs a role close to the role of a trustee (with a certain difference).
At the second stage of the legal relationship existence, the escrow agent performs only the second part of the functions,
namely the role that is as close as possible to the trustee. It is substantiated that in US law, the escrow account agreement
refers to accessory obligations. The peculiarities of the relation back doctrine application by American courts were dealt
with. It is established by the author that it is necessary to sign the contract between the parties in the form of a written
document and to perform the actual transfer of property by the depositor to the escrow agent in order for an escrow
account contract in the USA to be concluded. The aforementioned gives grounds to consider this contract to be real. It is
noted that in most states, escrow agents can only be legal entities that have received a special escrow license or a license
to carry out money transfers, and the main provisions regarding the limits of escrow agent liability in the USA have also
been dealt with. The understanding of the concept of escrow agent and escrow trustee in the legal doctrine and judicial
practice of Great Britain is compared. The fiduciary duties of an escrow agent in the UK are dealt with. The ways of
solving the problem of legal regime of property in escrow by the UK courts are outlined.

Keywords. Escrow account contract, depositor, escrow agent, beneficiary, trust, duty of full disclosure.
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Mununexko M., CnHuyk C.
3apybixHa npakTUka BUKOPUCTaHHS AOroBOpYy paxyHka eckpoy. Jocsia CLUA Ta BenukobpuTtaHii

IMocTanoBka mpo6aemu. [IpaBoBa KOHCTPYKIIiSi YMOBHOTO 30epiranHs (ecKpoy) HIMPOKO 3aCTOCOBY-
€Thcsl y OaraTtbox KpaiHaxX CBITY fIK 3a0e3leuyBajibHUI MeXaHi3M JJisi CTOPiH OCHOBHOTO J0roBopy. BoHa € pe-
TEJBHO BIANPAIbOBAaHUM Ta BPETYJIHLOBAHUM CIIOCOOOM 3IIHICHEHHS pO3PaxyHKIB, a TAKOXX IapaHTI€0 BUKOHAH-
HS 3000B’s13aHb cTOpoHaMH. CyTHICTh Takoro MpPaBOBOTO MeXaHI3My IMOJIATaE y NEMOHYBaHHI OIHIEI0 0COOOI0
(OOp>KHHUKOM) TPOIIOBHX KOINTIB UM 1HIIUX aKTHUBIB Y TPEThOI OCOOM (€CKpOY-areHTa) JJis BHILUIATH YH Tepenadi
iHIIH 0co0i (KpenuTopy) 32 YMOBH BUKOHAHHS HEIO IIEBHUX YMOB a0 jk HacTaHHS 0OyMOBJIEeHUX MiacTtaB. Taka
KOHCTPYKIIisl 3aCTOCOBY€ThCS y KpaiHax 3aranpHoro npasa (CILA ta BenukoOpuranisi), y KpaiHax KOHTUHCHTAIb-
Horo npasa (Opanuis, Pymynis, Himeuunna, Hinepnanau, LlBelnapis TOIo), a TAKOXK Y I€SIKUX CXiTHUX KpaiHax
(OAE). Y KOHTEKCTi BIPOBAKCHHS HAHOITBIIT €()eKTHBHUX MIPABOBUX MEXaHI3MIB 3aXiTHOTO CBITYy B HaIllOHAIbHE
MPaBo, JOCIIIKCHHS MPABOBOTO PETYIIOBAHHS MPAKTHKA BUKOPUCTAHHs JOTOBOpY paxyHka eckpoy B CILLA Tta
BenukoOpuTanii € 0co0nuBo akTyansHUM. JlocmimkeHo ¢igyiiapHi 000B’A3KH €CKpOy-areHTa Moo JCIOHeHTa
Ta O6eHediniapa.

AHaJii3 ocTaHHIX JocaiIKeHb i myQaikaniii. TeopeTHIHOI OCHOBOIO JOCIIKEHb JOTOBOPY paxyHKa
YMOBHOT0 30epiranns (eckpoy) € npaui P. Maiinanuka, A. 3ramu, 1. lnyranuy, 1. Kononiit. IIpore npaktuka 3a-
CTOCYBaHHS JIOTOBOPY paxyHKa €CKpoy y KpaiHax 3aximHoro cBity, 3okpema CIIIA ta BenukoOputanii, He Oyna
KOMILIEKCHO JOCIIPKeHa YKPATHCHKUMH HAYKOBIIIMH, 1110 3yMOBIIIOE aKTYalIbHICTh MIPOOIEMATUKH.

MeTo1o cTaTTi € aHATI3 0COONMMBOCTEH 3apyO1’>KHOT MPAKTHKU BUKOPHCTAHHS JIOTOBOPY paxyHKa eCKpoy,
30kpema B CILIA Ta BenukoOpuTaHii, y CBIT/Ii TOCHIHKEHHS T0CBiAY IPaBOBOTO PEryalOBaHHS IHCTUTYTY €CKPOY
Yy IKX KpaiHax.

BukJiiax ocHOBHOro MartepiaJty gocigxenHs. CydacHa ¢popma iHCTUTYTy €CKpoy copMyBaiacs B paM-
kax npaBoBoi cuctemu CIIIA Ha 0CHOBI 3aTIO3WMYCHHS 13 3araJIbHOTO MpaBa AHIIIII. 3apO/PKEHHS TAaKOTO MEXaHI13My
B aMepUKaHCHKill MpaBoBiil Teopii, sk npaBuiio, AaTyioTh XIV-XV crt. [1]. [IpoTe TepMiH «ecKpoy» («escrow’)
TaKOX 3aCTOCOBAHO PaHIIIe y JpKepeliax 3arajibHOTo MmpaBa AHIIIT y KOHTEKCTI PO3IOBCIOMKESHHS IHCTUTYTY (op-
MaJibHOTO 10T0BOPY (deed). ¥ 3B 43Ky 3 OaraTopiyHOIO NPAKTHKOIO e(DeKTUBHOTO 3aCTOCYBAaHHS IHCTUTYTY €CKPOY
B CIIIA, B JTOKTpHHI Ta CyAOBUX PIIIEHHSIX MICTUThCS OaraTo miHHOI iH(opMaIii o0 po3yMiHHS CYyTHOCTI, PH-
pOJIu MEXaHI3My €CKpOy, IMpaB Ta 00OB’S3KIB KOXXHOTO Cy0’€KTa IHOTO MPaBOBiAHOIIEHHS. JlocmiKeHHs i€l
MPAKTUKH OCOOJIMBO aKTyallbHE B KOHTEKCTI BIpoBaykeHHS y 2017 p. MOroBOopy paxyHKa YMOBHOTO 30epiraHHs
(eckpoy) B 3aKOHOAABCTBO YKpaiHU Ta AOLIBHOCTI 3a1I03MYEHHS JOCBiy 10r0 BUKOPUCTAHHS B 3apYOIKHUX Kpa-
THax.

B amepukaHCbKOMY ITpaBi AOTOBIp €CKPOY € YTOAOI0 MiXkK JETIOHEHTOM, €CKpOYy-areHTOM Ta OeHediniapom.
3a cy0’€KTHUM CKJIQJIOM BiH € TPHCTOPOHHIM. ECKpoy-areHT Ha pi3HHX eTarax IpaBOBiTHOIICHHS BUKOHYE JCIIO
pizHi ¢pynkuii. [Ipenenenrom mrary Bammurron Radach v. Prior BcraHoBneHO, 1110 Ha MEPIIOMY €Tarli iCHyBaHHS
MIPABOBITHOIICHHS €CKPOY-areHT NoeaHy€e (DYHKINIT areHTa BoIHOYAaC IS ICTIOHEHTa Ta OeHediiapa, a TAKOXK BH-
KOHY€ POJib, aHAJIOT1YHY 10 POJIi TpacTi (3 ypaxyBaHHSIM MEBHOI BiMiHHOCT). Ha apyromy erami icHyBaHHS mpa-
BOBIIHOIIICHHS €CKPOY-areHT 3aJTUINAE 32 COO0I0 TIJIHKU JAPYTy YacTHHY (PyHKIIIH, a came: poiib, ika MaKCUMAaIIbHO
HaOmkeHa o Tpacti [2]. BiaMiHHICTIO MK (YHKLISMU €CKpOy-areHTa sIK TPacTi Ta KJIAaCHYHUMH (DYyHKIISIMH
TpacTi € Te, 0 €CKPOy-areHT JIi€ Ha KOPUCTh K JIETIOHEHTA, TaK i OeHediliapa Ta € CTporo OOMeKeHHH yMOBaMH
JIOTOBOPY, @ TPacTi 3AiIICHIOE CBOIO JisUIbHICTH Ha KOPUCTH OeHediliapa Ta Jie B HOro iHTepecax.

3a 3arapHUM IPaBUIIOM, TIpaBa i 000B’I3KH CTOPiH 3000B’I3aHHS BU3HAYAIOTHCS ITOJIOKESHHSIMH JIOTOBO-
py. SIKIII0 €CKpOy BUKOPUCTOBYETHCS IS IIEH IMOTEYHOTO KPETUTYBAHHS, NISUTbHICTD €CKPOY-areHTa PEryIr€eTh-
cs emepabHUM 3aKOHONIABCTBOM 1 akTaMu bropo 3 dinancoBoro 3axucty crioxkuBadiB CIIIA. Ha 3actocyBanHs
(benepanrbHOrO 3aKOHY CYTTEBO BILUTUBAE PETYJIIOBAHHS HA PiBHI OKPEMHX INTATIB. Tak0oXK BaXKIUBUMU € CYHTOBI
MIPELEACHTH, IPUIHATI (enepaTbHIMHU CYIaMU 3 IUTaHb TOTOBOPIB €CKPOY.

V npasi CIIA noroBip paxyHka eCKpoy HaJIEXKHTD /10 aKLIECOPHUX 3000B’s13aHb. Y CyIOBOMY MpeleIeHTI
Fitch v. Bunch BcTanoBieno, mo nenoHeHT 1 OeHediniap MOBHUHHI 000B’SI3KOBO YKIIACTH OCHOBHHU JOTOBIP Y
MUCEMOBOMY BUIIISIL IS TOTO, 00 BUKOPUCTATH €CKPOY MPH Mepeiadi MpaB Ha HEPYXOMiCTh. Takuid MHCHbMOBHI
JIOKYMEHT HEOOX1JHHUI TSl JJOBEICHHS ABOCTOPOHHBLOI Mpupoan (PyHKIH eckpoy-areHTa [3]. AHami3 Ipoueaypu
MPUIIMHEHHS JOTOBOPIB paxyHKa €CKPOY Ta OCHOBHHX JJOTOBOPIB TAKOX BKa3y€e Ha aKIIECOPHY MPHUPOIY AOTOBOPY
eckpoy B CIIIA. 3rigHo i3 3akoHOmaBcTBOM mTary KamidopHisi, y pasi po3ipBaHHS OCHOBHOTO JOTOBOPY, Mdisl JI0-
TOBOPY paxyHKa €CKpoy MPHUIUHAETbCA [4]. SIKII0 TOroBip paxyHKa eCKpoy PO3PHBAETHCS 32 B3AEMHOIO 3T00I0
CTOPiH, TO OCHOBHHI JIOTOBIP 3aJIUIIAETHCS THCHUM [5].

[IpaBo BIACHOCTI Ha MaifHO UM KOILTH, IO 3HAXO/STHCS HA PaXyHKY €CKPOY, 3 3arajbHUM IMPaBUIIOM, TIe-
pexoauTh 1o OeHedimiapa micis HacTaHHs HeOOX1THUX MicTaB. 3aKOHOJABCTBOM HE BCTAHOBJICHO YiTKUX MPABHUIT
MEPEeBIPKU TaKUX MiACTaB, TOX BIAMOBIAHUN TOPSIOK Ma€ OyTH BU3HAUYEHHUH y JOTOBOPI.
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BaxxnnBoto 0coOIHBICTIO € 3aCTOCYBaHHS aMEePUKAaHCHKHMU CyJlaMH KOHIICTIIIIT 111 Ha3Boro relation back
doctrine ams 3amo6iraHHs MOXKJIMBUM HEraTUBHUM HacIHigkaM [ OeHediliapa B mepiof, Kojau MaitHO nepedyBae
B €CKpOy-areHTa. Taka KOHIIETIiS OIATae B TOMY, IO MICHS YKJIAQACHHS JTOTOBOPY HMPOIABelh MO0 MaiiHa BH-
CTyIIa€ B POJIi TPACTI AJIS MOKYIIIS, & MOKYIelb BUCTYIIA€ B POJIi TPACTI JUIS MPOAABIL BiIHOCHO Tpoleii. MeToro
3aCTOCYBaHHS I1i€i KOHIICTIIi € 3aXUCT iHTepeciB OeHedimiapa, KU OOTPYHTOBAaHO PO3PAaxOBYBaB Ha IEpeXia
MpaBa BJIACHOCTI, IPOTE PU3HKYE, IO IIe MOXKE He BiAOyTHCS 3 HenepeadauyBaHUX NPUYHUH. Y KOHTEKCTI relation
back doctrine, cymu CIIA 10TpUMYIOTBCS MO3MIIIT, IO CMEPTH JACTIOHEHTA HE € IMiICTaBOO JUIS PUITMHEHHS JI0-
TOBOPY €CKpOy. 32 YMOBY BUKOHAHHS BCiX YMOB, niepe0adeHux ToroBopoM, OeHedimiap 30epirae 3a co00o mpaBo
Ha OTPUMAaHHS KOIITIB YM MaiHa 3 eckpoy. Relation back doctrine 3actocoByerbest y CILIA Takox IUtst 3aXHCTY
iHTepeciB OeHediniapa y pa3i OaHKpyTCTBa JETIOHEHTA.

o6 moroBip paxyHka eckpoy B CIIIA BBaxkaBcs yKJaJleHUM, HEOOX1THO TOTPUMYBATHCS JBOX YMOB:

1) mianucaHHs JOTOBOPY MiXk CTOPOHAMH Y BUIVISAI MUCEMOBOTO IOKYMEHTA;

2) (hakTUYHE TIepenaHHs IEIOHEHTOM MaifHa eCKpOy-areHTY.

Taxuii migxig gae mijacTaBy BBaXKaTH JOTOBIP paxyHKa eCKpoy peajbHuM 3rigHo 3 npaBoM CLIA, BogHo-
4ac BiJIMOBITHO JIO 3aKOHOJIABCTBA OLIBIIOCTI KpaiH KOHTHHEHTAJIBHOTO MPaBa BiH € KOHCEHCYaTbHHM.

Eckpoy-arenT HamineHuit ¢igymiapHuMu 000B’sI3KaMU 1IIOJI0 JIETIOHEeHTa Ta OeHediniapa. BiH moBuHeH
JUSTH JOOPOCOBICHO, YECHO, JIOSUTBHO, TPOECIHHO Ta BUABIATH HAICKHY JT0AIUBICTh [6]. BepxoBHwMI cyx miTa-
Ty Api30Ha TaKOX BCTaHOBHUB 000B’SI30K €CKpOYy-areHTa 13 BUsIBICHHs (DaKTiB MIaxpaiCTBa 31 CTOPOHH JEOHEHTa
abo Oenedimiapa [7]. BapTo 3a3HaymTH, M0 €CKPOY-areHT MOBUHEH CTPOTO JOTPUMYBATUCS YMOB JIOTOBOPY pa-
XyHKa €CKpoy. Y pa3i BHSBJICHHsS y HbOMY HEOJIHO3HAYHUX MMOJIOKEHD IS TIIyMAYCHHs, €CKPOY-areHT MOBUHEH
3BEPHYTHUCS IO CTOPiH 32 po3’ACHEHHSIM. 371e01IbIIOr0 OCHOBHI 000B’I3KaMHU €CKPOY-areHTa TakKi:

— mepeaaTy MaifHO OeHediliapy 3a yMOBU HaCTaHHS Mepen0adeHrx y 10roBopi MiacTas;

— MIOBEPHYTH MAHO JICTIOHEHTY, SIKIIIO IepeI0avYeHi B JIOTOBOPI MiJICTABH HE HACTAIIH;

— HaJIOKHUM YMHOM 30epiraru IernoHOBaHEe MaliHO;

— IOTPUMYBATHCS CICIiabHIX THCTPYKIIiMH, sKi Oynu HajaHi OeHediiapoM Ta TEMOHEHTOM;

— HOB1IOMJISITH CTOPOHAM BCIO HEOOXiJHY 1H(POPMALIito, 10 MOXKE 3a00irTH 3aBIaHHIO 30UTKIB, a TAKOK
BiJIOMOCTI, IO CTOCYIOThCSI BUKOHAHHS JIOTOBOPY Ta CTaJIA BiZIOMi €CKpOy-areHTy IiJl 4ac 3IiHCHEHHS HUM Ii-
SUTBHOCTI.

VY 6inbmocti mrari CIIA eckpoy-areHTaMu MOXYTh OyTH TUTBKU IOPHIUYHI 0COOH, SIKI OTPUMAIIH Clie-
MiaJIbHy €CKPOY-JIIEH3it0 abo JIIEeH3110 Ha 37iHCHEHHS TPOIIOBHUX MepekasiB. [[ns oTpuMaHHS Takoi JineHsii
HEOOXiJTHO TiATBEPIUTH CBOKO (DIHAHCOBY IJIATOCIIPOMOYKHICTD T4 BUKOHATH 1HIIT YMOBH.

Mexi BIAMIOBIATBHOCTI €CKPOY-areHTa 3/1e01IBIIOTO 3aJIeXKaTh BiJl TIOJI0XKEHb JOTOBOPY paxyHKa €CKpOY.
Bin He Hece MUBLIBHO-TIPABOBOI BIAMOBINAILHOCTI 32 HENpoQeciiiHe BUKOHAHHS THX Jii, 1110 He OyIH BCTaHOB-
JIEHI JIISI HBOTO STK OOOB’SI3KOBI 3a 3rO/I0K0 CTOpiH. BojgHOYAC, WiTKe JAOTPUMAaHHS THCTPYKIIH CTOPiH 3BUIBHSE
€CKpOy-areHTa BiJ BiIIIKoayBaHHs Oynb-skux 30utkiB [8]. [Ipenenent Griffin v. Gay migTBepauB MOXKIHBICTh
MIPUTATHEHHS €CKPOY-areHTa J0 BiAMOBiIaIbHOCTI 3a nepeaanHs Oenediniapy mMaiiHa 6e3 miJIcTaB, BCTAHOBUBILIH,
10 TaKi Jii MpsIMO MOPYIIYIOTh MIpaBa JAeTOHeHTa [9].

Ockinbku B CLIIA KOHCTPYKIIisSI €CKPOY YaCTO 3aCTOCOBY€EThCS ISl 3A1HCHEHHS PO3PaxyHKIB 3a iMOTEKOI0,
(henepasbHe 3aKOHOIABCTBO 3aKPITUTFOE BUMOTH JI0 TIsITBHOCTI €CKPOY-areHTa, sSIKUi Mpaitoe y 11ii chepi (Harpu-
KJIaJ, OOMEXKEHHSI CyMH, SIKYy MOYXE BHOCHTH JISTIOHEHT Ha €CKpOy-paxyHoK) [10].

VY npaBoBiii IOKTPUHI Ta Cy0Bii ipakTuIli BenmnkoOpuTanii CIiBiCHYIOTh CHHOHIMIYHI MTOHATTS — €SCIOW
agent 1 escrow trustee. Lle 3yMOBJI€HO HasBHICTIO CIUIBHUX PUC MK IHCTUTYTaMH €CKpPOYy Ta TPacTy, 30Kpema,
CXOXHMH (QigyIiapHUMU 000B’I3KaMHU €CKpOy-areHTa Ta TpacTi. He3Baxkarouu Ha Te, o TEPMiHH €CKpOY 1 Tpact
HEPIJIKO BXXKUBAIOTH SIK B3a€MO3aMiHHI Y KOHTEKCTi npaBa BenukoOpuTaHii, 32 CBOIM 3MiCTOM y KJIACHYHOMY PO-
3yMIiHHI BOHH JIEIIO BiJPi3HSAIOTHCSA. BiAMIHHICTD MOJIATae y TpakTyBaHHI 00OB’SI3KiB €CKPOY-areHTa Ta TPAcTi.
Sx110 000B’I3KH €CKpPOYy-areHTa, K MPaBUiIo, CTPOro 0OMexkeHi, TO B TPACTI X OOCST IIUPIIHIA 1 MOXKE OXOTLIIIO-
BaTH yIPaBIiHHSA MaifHOM B iHTepecax OcHedimiapa. Eckpoy-areaToM Moxe OyTH (hizmuHa abo I0pHIUYHA 0c00a:
OaHK yM iHIIa (piHaHCOBa yCTAHOBA, a/IBOKAT, HOTapiycC.

Cynu BenukoOpuTaHii BCTAaHOBIIIH, IO €CKPOY-areHT 3000B)sI3aHUI JisITH T0OPOCOBICHO 1 PO3YMHO 5K
11010 JCTIOHEHTa, Tak i OeHediuiapa, JOTPUMYIOUMCH PaBUJ IIOBHOTO PO3KPUTTS iHpOpMalii Ta A0aHIUBOCTI Y
30epexeHHI MaiiHa, IepelaHoro Ha JCTOHyBaHHs. BogHouac, 1eski cyau MiATPUMYIOTh TIO3HIIII0 CYTO JUCIIO3H-
THBHOTO CIIOCOOY BU3HAYECHHS 000B’S3KiB €CKpOy-arenrta B jorosopi [11].

3a 3araJbHUM TpaBwiIoM, ¢imxyiiapHi 000B’s3KH eCKpoy-areHTa y BenukoOpuranii Taki:

— JiSTH B iHTEepecax JernoHeHTa Ta OeHediuiapa, 30epiraroun HEUTPaJIiTeT;
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— TIOBHICTIO PO3KPHUBATH YCIO BiioMy iM iH(opMaliito mpo oOcTaBuHM i (HakTH, M0 MOXYTh OyIb-SIKUM
YHHOM BIUTMHYTH Ha nipaBa ctopiH (duty of full disclosure);

— BUSIBJIITH HAJICXKHY NOATUBICTE MIOAO MTPEeAMETa eCKpOy (HAaIlpHKIIa, SIKIIO IPEIMETOM €CKPOY € TPpo-
IIOBI KOILITH, TO HaJEeXHa NOAMIUBICTh MOJATaTUME Yy BHUIUIATI 1X TUIBKM TUM 0co0aM, SKi MalOTh MPaBO Ha iX
OTPUMAaHHS).

He3sBaxkatoun Ha JaBHIO iCTOPiIO IHCTUTYTY €CKpoy y mpaBi BemukoOputanii, nmpobneMa TpakTyBaHHS
MIPaBOBOTO PEXXUMY MaiHa, III0 3HAXOAUTHCS B €CKPOY, BCE I aKkTyalbHa. 30KpeMa, HIEeThCs Mpo MPaBOBUU pe-
>KUM 1IbOTO MaiiHa y BUIAJKy OaHKpYTCTBa OJHi€T 31 cTopiH goroBopy. Y crmpasi Bailey & Anor v Angove’s PTY
Ltd cyn BupinryBaB muTaHHsS, YU MAlOTh MPAaBO KPEIUTOPU y BHIAIKY OAaHKPYTCTBA OJHI€I 31 CTOPIH 3BEPHYTH
CTSTHEHHS Ha TPOILIOBI KOIITH, IKi 3HAXOAATHCS HA paxyHKy eckpoy [12]. Cyx kepyBaBcs TIIyMaueHHSIM IIPaBOBOI
KOHCTPYKIIii TOrOBOpPY €CKpOy. SKII0 IHTEPIIPETyBaTH €CKPOY K TPACT Ha IMiJICTaBi 3aKOHY YH CYJIOBOTO PillIeHHSI,
TO €CKpOY-areHT Y TAaKOMY pa3i BUKOHYE POJb JOBIPYOTO YIPABUTENS MO0 OTPUMAHOTrO MaiHa. Skmo Oenedi-
miap OTpUMaB MalHO TPAcTy, 3HAIOYH, IO BOHO MEPENAEThCS 13 MOPYIICHHAM (inyliapHUX 00O0B’s3KiB, TO BiH
3000B’s13aHUI BiIIIKOYBaTH 3aBAaHi 30UTKU.

BucnoBku. OTxe, T0TOBIp paxyHKa eckpoy 3a nmpaBoM CIIA Ta BennkoOpuTaHii € TPHCTOPOHHIM aKIie-
COpPHHUM LIMBIJILHO-IIPAaBOBUM 3000B’s13aHHIM. BiH MIMPOKO 3aCTOCOBYETHCS y KOMEPILIHHINA MPaKTUIll IHUX KpaiH Yy
pi3HUX chepax, 30KpeMa IS pearizalii mporexyp 3UTTS Ta OTTHHAHHS, KYIIBII-IIPOIaXy IIHHUX Tarepis, He-
PYXOMOCTI, TOBapiB 1 MOCIYT, epeAadi MpaB iHTeNEKTyalbHOI BIACHOCTI, POEKTHOMY (iHaHCyBaHHi ToIo. Cyau
B CIIIA 3actocoByroTh KoHIlenIIiio “relation back doctrine” aiist 3anmoGiraHHs MOXIIMBUM HETaTUBHUM HacIliKaMm
Jutst Gerediniapa B nepioa, ko MaitHO niepebyBae y BOJIOJIHHI eCKpoy-areHTa. JJoroBip paxyHka ecKpoy € yKia-
nennM y CIIA 3a yMOBH miIMTUCaHHS JOTOBOPY Mi’K CTOPOHAMH Y BHIVISII TUCHBMOBOTO JIOKYMEHTA Ta (PaKTUIHO-
TO MepeiaHHs JCTIOHEHTOM MaiiHa eCKpOy-areHTy, 0 A€ MiJCTaBH BiTHOCUTH Horo 10 peanbHux. Eckpoy-areHTt
Mae QimymiapHi 000B’S3KH M0N0 JemoHeHTa Ta OeHediniapa. Y BennkoOpuraHii IHCTHTYT €CKpoy Mae Oararo
CHUIBHUX PUC 3 IHCTUTYTOM TPACTY, 30KpeMa CXOKHUMH € ¢igyuiapHi 000B’I3KH €CKpOy-areHTa Ta Tpacti. OnHak
000B’sI3KM €CKPOY-areHTa, 3a 3arajJbHUM IPAaBUIIOM, OLIBIII OOMEXKEHI, BOJHOYAC Y TPACTI iX 00CSAT N0 MUPIITHA
1 MOXKe BKJIFOYATH YTPaBIIiHHSA MaifHOM B iHTepecax OeHedimiapa. [Ipore y myid BU3HAYSHHS PABOBOTO PEKUMY
MaifHa y pa3i 6aHKpyTCTBa OJHI€T 31 CTOPiH, CYJl MOXKe IHTEpIIPEeTyBaTH (DYHKIIIT €CKpOy-areHTa K TaKi, o mnepe-
0a4aroTh MOXJIMBICTh IOBIPYOTO YIPaBIiHHA MaitHOM.

Cnucok BUKOPUCTAHHUX JKepeJa

1. Ralf W. Aigler, Harry A. Bigelow, Richard R. Powell. Cases and Materials on the Law of Property. Second
Edition by Ralf W.Aigler. Allen F. Smith, Sheldon Tefft. St. Paul: West Publishing Company, 1951. Two
Volumes: Pp. xlii, 1170; xxxvvi, 516. URL: https://search.lib.uiowa.edu/primo-explore/fulldisplay/0 1IOWA _
ALMA21373753200002771/0110WA (nara 3Bepuenns: 20.11.2023)

2. Radach v. Prior, 48 Wash. 2d 901, 297 P.2d 605 (1956). URL.: https://case-law.vlex.com/vid/radach-v-prior-
n0-895002521 (mara 3BepHenHs: 27.11.2023)

3. Fitch v. Bunch, 30 Cal.208 (1866).

4. California Department of Real Estate Alert. URL: http://www.dre.ca.gov/files/pdf/retbook/ref08.pdf (nata
3BepHeHHs: 15.11.2023)

5. Cohen v. Shearer (1980) 108 Cal.App.3d 939, 167 Cal. Rptr. 10 URL: https://law.justia.com/cases/california/
court-of-appeal/3d/108/939.html (nara 3BepHenHs: 15.11.2023)

6. Berry v. McLeod, 124 Ariz. 346.604 3.2d 610 Nol14161 (Supreme Court of Arizona. Nov 28, 1979). URL:
https://www.casemine.com/judgement/us/ 59149305add7b049345a2818# (nara 3pepHenHs: 15.11.2023)

7. Burkons v. Ticor Title Ins. Co. of California. 168 Ariz. 345 (1991) 813 P.2d 710 URL.: https://law.justia.com/
cases/arizona/supreme-court/1991/cv-90-0292-pr-2.html (nata 3BepHenHs: 26.11.2023)

8. Axley v. Transamerica Title Ins. Co., [Civ. No. 16775. Fourth Dist., Div. One. Dec. 21, 1978.]. Vol. 88 Cal.
App. 3d 1, 9. URL: https://law.justia.com/cases/california/court-of-appeal/3d/88/1.html (mara 3BepHEHHS:
26.11.2023)

. Griffin v. Gay, 223 IIl. App. 420, 432 (Ill. App. Ct. 1921).

10. Real Estate Settlement Procedures Act. URL: https://www.federalreserve.gov/boarddocs/supmanual/cch/
respa.pdf (nara 3Bepaenns: 27.11.2023)

11. Bank of Scotland Plc v King & Ors [2007] EWHC 2747 (Ch) (23 November 2007) Case No HC06C02840.
URL: http://www.bailii.org/ew/cases/EWHC/Ch/2007/2747 .html (nara 3Bepaenns: 30.11.2023)

82 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 4 (36)/2023



LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

12.

W

I1.

12.

Judgment Bailey and another (Respondents) v Angoves PTY Limited (Appellant). Trinity Term [2016].
UKSC 47 On appeal from: [2014]. EWCA Civ 215. URL: https://www.supremecourt.uk/cases/docs/uksc-
2014-0106-judgment.pdf (nara 3BepHenns: 30.11.2023)

References

Ralf, W.Aigler, Harry, A. Bigelow & Richard, R. Powell. (1951). Cases and Materials on the Law of Property.
Second Edition by Ralf W.Aigler. Allen F. Smith, Sheldon Tefft. St. Paul: West Publishing Company. Retrieved
from https://search.lib.uiowa.edu/primo-explore/fulldisplay/01IOWA ALMA213737 53200002771/01IO0WA
[in English].

Radach v. Prior, 48 Wash.2d 901, 297 P.2d 605 (1956). Retrieved from https://case-law.vlex.com/vid/radach-
v-prior-no-895002521 [in English].

Fitch v. Bunch, 30 Cal.208 (I866) [in English].

California Department of Real Estate Alert. Retrieved from URL: http://www.dre.ca.gov/files/pdf/refbook/
ref08.pdf [in English].

Cohen v. Shearer (1980). 108 Cal.App.3d 939, 167 Cal.Rptr. 10 Retrieved from https://law.justia.com/cases/
california/court-of-appeal/3d/108/939.html [in English].

Berryv. McLeod, 124 Ariz. 346.604 3.2d 610 No14161 (Supreme Court of Arizona. Nov 28, 1979). Retrieved
from https://www.casemine.com/judgement/us/59149305add7b049345a2818# [in English].

Burkons v. Ticor Title Ins. Co. of California. 168 Ariz. 345 (1991) 813 P.2d 710 Retrieved from https://law.
justia.com/cases/arizona/supreme-court/1991/cv-90-0292-pr-2.html _[in English].

Axley v. Transamerica Title Ins. Co., [Civ. No. 16775. Fourth Dist., Div. One. Dec. 21, 1978.] Vol. 88 Cal. App.
3d 1, 9. Retrieved from https://law.justia.com/cases/california/court-of-appeal/3 d/88/1.html [in English].
Griffin v. Gay, 223 111. App. 420, 432 (Ill. App. Ct. 1921) [in English].

Real Estate Settlement Procedures Act. Retrieved from https://www.federalreserve.gov/boarddocs/supmanual/
cch/respa.pdf_[in English].

Bank of Scotland Plc v King & Ors [2007]. EWHC 2747 (Ch) (23 November 2007) Case No HC06C02840.
Retrieved from http://www.bailii.org/ew/cases/EWHC/Ch/2007/2747 .html_[in English].

Judgment Bailey and another (Respondents) v Angove’s PTY Limited (Appellant). Trinity Term [2016]
UKSC 47 On appeal from: [2014] EWCA Civ 215. Retrieved from https://www.supremecourt.uk/cases/docs/
uksc-2014-0106-judgment.pdf [in English].

Crarts Hanmidna no penakiii 13.12.2023

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HaecTBa. 4 (36)/2023 83



CurnauH M.
KoprnopaTuBHuii [0roBip Ta 3aCHOBHULIbKWIA AOrOBip Y NiANPUEMHULBKMX TOBApUCTBaX

DOI:10.35774/app2023.04.084
VK 346.16

Map’ana Cuzuoun,

Kanouoam 10puoUyHUX Hayx,
BUKNAOAY Kagheopu YusinbHO20 NPasa
Ipukapnamcvko2o HaYiOHAILHO2O

yuigepcumemy im. B.Cmeganuka
ORCID: https://orcid.org/0009-0004-6778-1259

KOPIIOPATUBHMI TOTOBIP TA 3ACHOBHUIIBKHI JOT'OBIP Y
INIAITPUEMHUIBKUX TOBAPUCTBAX

B cmammi ananizyiomscsi K10406i 6IOMIHHOCTE MidC KOPROPAMUGHUM 002060POM MA 3ACHOSHUYbKUM 002080~
POoM aKyionepHo2o mogapucmed. Biominnocmi ananizylomscs ik 3 n02is0y OOKMPUHU KOPROPAMUBHOZ0 NPA6d, Max i 3
MOYKU 30pY HOPMAMUSHUX NOTONCEHL CIOCOBHO OAHUX 00208IPHUX KOHCIPYKYILL.

Biosnauaemoca, wo easiciuse snavenus 05 OOKMPUHU KOPROPAMUBHO20 NPABA HAOYBAE POIMEICYBAHMS YUl-
BLILHO-NPABOBUX NPABOYUHIE 6 aKkyioHepHomy npagi. Ocobnueo akmyarbHUM, K 6UOAEMbCS, € BIOMEICYBAHHS KOPROPA-
MUBHO20 002080PY BI0 3ACHOBHUYLKO2O O020B0D)Y.

Aemopka niompumye mouxy 30py mux 64eHux, siki 00600mb, o 00 npeomMeny makoi YUusitbHO-NPa8o6oi KOH-
CMPYKYIL SIK KOPROPAMUBHUTL 00208Ip 8X00SIMb OP2AHI3AYIUHI NPasa, siKi nepedysaromy y 60J100IiHHI 3ACHOGHUKA (YUac-
HUK) 10pUOUYHOL 0COOU KOPROPAMUBHO20 MUNY, a MAKONC YNPaeuinHa numu. IIpedmemom maxux domognenocmet, 5K
npasuio, Oyeac neeHuil po3nooil Opeani3ayitiHux npas, CMOCOBHO AKUX HEMAE IMREPAMUBHOZ0 Pe2YNIOBAHHS, 8 MOMY
YUCH Ha PIGHI TOKALHUX akmis 10puduyHoi ocoou. CmopoHu 0oMOGIsAI0MbCs PO CIMPOK  MA 4ACO8I Medci peanizayii
Cy6 €EKMUBHUX NPAG GNACHUKA KOPROPAMUBHUX NPAE 8 PAMKAX MAKO20 002060pY.

Koncmamyemocs, wo 6 0CHO8Y po3MedNCY8aHHS 3ACHOBHUYLKO2O MA KOPHOPAMUBHO20 0020680pi6 HeobXiOHO
nocmagumu He CRiIbHICMb Memul, Wo ONnocepedKko8yEmucsi 002080pom, a camy it cymuicms. OCHOBHOI0 MEMOI0 3ACHO-
BHUYBLKO20 002060pY (002080pY NPO 3ACHYBAHHS 20CNO0APCHKOZ0 MOBAPUCTNEA) € 6CIMAHOBLEHHS NOPSOKY 30CHYBAHMNS
mosapucmea, ymoe 30iUCHeHHs. CRIbHOT OISIbHOCIE W00 CMEOPEHHSI MOBAPUCEA, BUSHAYEHHSL PO3MIPY CIANYMHO20
Kanimarny, 4acmokx y CIMamymHoMy Kanimaii KOJCHO20 3 YUACHUKI6 mowjo. [l makux KOpnopamu308anux 10puoUdHux
ocib, sik AT, TOB ma T][B 3acrhosnuybKkuili 00208ip He GUKOHYE POJib YCMAHOGUUX OOKYMEHMIE, MOMY U020 YKAAOEHHS
He € 0008 I3KOBUM.

ITiocymosyembcs, wo KopnopamueHuii 00206ip GIOPIZHAEMbCSL GI0 3ACHOBHUYLKO20 002060PY AKYIOHEPHO20
moeapucmea 3a makumu Kpumepiamu sk © 1) mema dozosopy; 2) cy6 ekmuuti ck1ao 002060py; 3) cmpok 0ii 002060py;
4) onnamuicme 002060py; 5) ¢hopma docosopy.

KatouoBi cinoBa: xopnopamusnuti 00208ip, 3acHOBHUYbKUL 00208Ip, RIONPUEMHUYbKE MOBAPUCMBO, KOMAH-
oummue mosapucmeo, KOpnopamueHe npaso, KOPnopamueHi npasogioHOCUHU, KOPROPAMUBHI Npasa

Sygydyn M.

Shareholder agreement and founding agreement of business associations

It is analyzed the key differences between a shareholder agreement and a founding agreement of a joint-stock
company. The differences are analyzed both from the point of view of the doctrine of corporate law and from the point
of view of regulatory provisions regarding these private law structures.

It is noted that the distinction between civil and legal transactions in corporate law is of great importance for
the doctrine of corporate law. The separation of the shareholder agreement from the founding agreement seems to be
particularly relevant.

The author supports the point of view of those scientists who prove that the subject of a shareholder agreement
is the organizational rights possessed by a member of a corporate-type legal entity, and their management. The subject
of such agreements may be a certain redistribution of organizational rights, regarding which there is no mandatory
regulation, including at the level of local regulatory acts. Within such an agreement, the parties agree on the period and
limits of exercising the subjective rights of the owner of corporate rights.

It is noted that the basis for distinguishing founding and corporate contracts should be not the commonality
of the goal mediated by the contract, but its very essence. The main purpose of the founding agreement (agreement
on the establishment of a business company) is to establish the procedure for company's establishing, the conditions
for joint activities related to the creation of the company, determining the size of the authorized capital, shares in the
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authorized capital of each of the shareholders, etc. For corporatized legal entities such as joint stock company, limited
liability company, and additional liability company, the founding agreement does not act as a founding document, so
its conclusion is not mandatory.

1t is concluded that the shareholder agreement differs from the founding agreement of a joint-stock company
according to such criteria as: 1) the purpose of the agreement, 2) subject composition of the agreement; 3) term of
validity of the agreement; 4) payment of the agreement; 5) the form of the agreement.

Keywords: shareholder agreement, founding agreement, business partnership, limited partnership, corporate
law, corporate legal relations, corporate rights

IMocranoBka nmpodiaemu. B koprmopaTHBHOMY IpaBi CIIEKTP MOMKIUBUX JUTS YKIIAISHHS [IUBITHHO-IIPABO-
BHX JIOTOBOPIB € IOCTaTHLO Mupokuid. JIumie B 3akoHi Ykpainu «IIpo akmioHepHi TOBapUCTBa» 3aKPITIEHO MOXK-
JMBICTh YKJIAIACHHS 3aCHOBHUIIBKOTO TOTOBOPY, KOPIIOPATUBHOTO JIOTOBOPY, MIPABOYHHY, IIOJ0 SIKOTO € 3aiHTep-
€COBaHICTh, 3HAYHOTO MPABOYMHY TOIIO. 3BaKAI0UM HA TAaKy Pi3HOMAHITHICTh, BAKJIMBE 3HAYCHHS AJISI JOKTPHHHU
KOPIIOPAaTUBHOTO MpaBa HabyBae pPO3MEKYBAHHS 3raJaHuX MpaBodYHHIB. OCOOIUBO aKTyaIbHUM, K BUIAETHCS, €
BiIMEXYBaHHS KOPIIOPATHBHOTO JAOTOBOPY BiJl 3aCHOBHHIIBKOTO JOTOBODY.

Cran gociaimkenns. [IpoGremMaTiKy po3MeKyBaHHS TOTOBOPIB B KOPIIOPATUBHUX [IPABOBITHOCHHAX T10-
CJIiJKYBaJIM HU3Ka aBTOPIB, Cepe/l AKMX BapTO BiI3HAYHUTH TakuX Kk B.A.Bacunwepa, A.B.3emnicko, 0. M. XXopHo-
ky#, FO. O. 3aixka, I. P. Kanayp, K. A. Kapuescrkuii, O. P. Kidoenko, B. M. KpaBuyk, B. M. Koccak, O. B. KoxaHog-
ceka, H. C. Ky3nenoBa Ta in. OHaK CyKyITHICTh 03HAK, 32 SIKUMH JIBI 3TaAaHi IPaBOB1 KOHCTPYKIIi1 BiAPI3HIIOTHCS
OIIHA BiJI OHO{, 3QJIMIIMIIKCH 11032 YBAaro0 HAYKOBIIIB.

[ocTranoBka 3aBaaHHs. ToMy MeTa TaHOTO HAyKOBOTO JOCIIKCHHS MOJSATae B TOMY, 100 3’sACyBaTH
OCHOBHI BIIMIHHOCTi Mi’K KOPITOPATUBHUM JIOTOBOPOM Ta 3aCHOBHHUIILKIM JIOTOBOPOM aKITIOHEPHOTO TOBAPHCTRA.

Bukian ocHoBHOro marepiany. B HaykoBill JiTeparypi CIYIIHO 3ayBa)Ky€ThCs, II0 B OCHOBI pPO3MEXK-
YBaHHS JIOTOBOPIB IEPIIOYEPTOBUM KPUTEPIEM € IpeaAMET ToroBopy. B. A. BacuibeBa Big3Hadma, 1Mo 10 Mpea-
METy Takoi IMBITBHO-IIPABOBOI KOHCTPYKII{ SIK KOPIIOPaTUBHHUK JIOTOBIp BXOIATH OpraHi3alliiiHi mpasa, sKi me-
peOyBaroTh y BOJIOAIHHI 3aCHOBHHKA (YYaCHHKa) FOPHINIHOI 0COOHM KOPIIOPATUBHOTO TUITY, a TAKOXK YIPAaBIiHHSI
HuMH. [IpeqmMeTom Takux JOMOBIICHOCTEH, SIK TPAaBUIIO, OyBae MEBHHUM PO3MOALT OpTraHi3alifHUX IpaB, CTOCOBHO
SIKMX HEMa€ IMIIEPaTUBHOTO PETYIIOBAHHS, B TOMY YHCII Ha PiBHI JIOKaJbHUX aKTiB I0puandHoi ocobu. Cropo-
HHU JOMOBIIIOTBCS IIPO CTPOK Ta YacOBi MEXi peaitizariii cy0’€KTMBHUX NpaB BIACHHUKA KOPIIOPATUBHHX IIPaB B
pamkax Takoro moroBopy [1, ¢. 27]. KpiM Toro, 3MiCT IOTO JOTOBOPY MOXE MOJSTATH Y MOKIIMBOCT] YIaCHHKIB
IOPUINYHOI 0COOHM KOPIIOPATHBHOTO TUITY BU3HAUaTH MEXaHi3M peaji3amii KOpIopaTUBHUX OpraHi3alliifHuX TIpaB.

VKiIageHHs Ta MiANACAaHHSA UBUIFHO-TIPABOBHX JOTOBOPIB MiXK 3aCHOBHUKAMH CTOCOBHO CTBOPCHHS
OKpeMHX (OpM MiANPHEMHHUIIBKUX TOBAPHUCTB 3AIHCHIOETHCS HA MifcTaBi HOpM LIMBiIBHOTO KOmeKCy YKpaiHu
(4. 2 ct. 153 — noroBip, KU BU3HAYAE TTOPSIOK 3MiHCHEHHS 3aCHOBHUKAMH CITUTBHOI TISUTEHOCTI IIOJI0 CTBOPESHHS
TOBApHUCTBA, a TAKOX CT. 142 — morogip mpo 3acHyBanHsS TOB). KpiMm Toro, cT. 9 3akony Ykpainu «IIpo akuionepHi
TOBApUCTBa» BHU3HAYAE, M0 3aCHOBHUKY YKIIAIal0Th 3aCHOBHUIBKUIA TOTOBIip caMe mpu ctBoperHi AT. [Tpu npomy
B 3aKOHOJJABCTBI HE BH3HAYAETHCS MOHATTS Ta 03HAKH 3ACHOBHHIIBKOTO JIOTOBOPY, YH MOPSAOK HOTO YKIAAaHHI, B
TOMY YHUCIIi 3MiHU Ta MPUITUHEHHs. Pa3oM 3 THM B Teopii KOpHOPAaTHBHOTO MpaBa 3aCHOBHUIIBKHI JOTOBIp BU3HA-
YJaeThCA SIK KOHCEHCYANbHUH IIMBITBHO-IIPABOBUI JOTOBIp, SIKUI BPEr'yJIbOBYE NPABOBIAHOCHHH MK 3aCHOBHHUKA-
MU (yJ4aCHHKAaMH) TOBAPHCTBA Ha e€Tarl CTBOPEHHS Ta MiIPUEMHHIBKOT TiSTTIbHOCTI FOPUANYHOIT ocobu [2, ¢. 118].

Bapro po3spizusatu morosopu 1po 3acHyBaHHS TOB (cT. 142 11K Ykpainu), 3aCHOBHHUIIBKHUI JOTOBIp Ta
JOTOBIp IIPO CTBOPEHHS aKIiOHePHOTO ToBapucTBa (4. 2 cT. 153 LK Vkpainwm).

3aCHOBHUIIBKHIA OTOBIp HE BITHOCHTHLCS JI0 YCTAHOBYMX JIOKYMEHTIB TOBAPUCTB KaIliTaly 1 JIi€ JI0 JAaTH
peecTparlii 3BiTy Mpo pe3ysIbTaTh eMicii (BUIycKy) akifiii HamioHalbHO KOMICI€r0 3 MIHHUX ManepiB Ta GpoHao0-
BOTO PUHKY.

Sk Bkasye A. B. 3ernicko, 3aCHOBHUIIBKUH TOTOBIpP € TAKAM Pi3HOBHIOM JOTOBOPIB, SIKUI BH3HAYAE POPMY
IIPaBOBOTO BPETYJIIOBAHHS BOJICBHSBICHHS 3aCHOBHHMKIB CTOCOBHO YTBOPEHHS IOpUANYHOI ocodH [3, c. 56]. o-
roBip npo ctBopeHHs AT Ta morosip npo 3acHyBanHs TOB ykimanaroTbcs TUIE B TOMY BUITAIKY, SIKIIO 3a3HAYCHI
MIPUEMHHIIBKI TOBAPHCTBA CTBOPIOIOTHCS JIEKUTbKOMa 0co0amMu. 3aCHOBHHIILKHUI JIOTOBIp Ta JOTOBIp PO CTBO-
PCHHS HE HAJIXKATh IO YCTAHOBYHMX JOKYMEHTIB TOBAPUCTBA, a TOMY X IIOJAHHS Ha eTalli IepaBHOI peecTpamii
He € 000B’I3KOBUM. BkaszaHi JOroBopH BiJHOCSATHCS 10 KaTeropii MUBIIBHO-IIPABOBHX, ajic HA BIIMiHY BiX 3aCHO-
BHUIIBKOTO JIOTOBOPY y HUX IHINA METa, a CaMe YCTAHOBJICHHS B3a€MOBITHOCHH, 1[0 BUHUKAIOTE 1 TPUBATHMYTh
MiX 3aCHOBHUKaMH TOCIIOAPCHKOTO TOBAPUCTBA IO MOMEHTY JIepKaBHOI peecTparlii yd4acHHKa IUBITBHUX IIPABO-
BITHOCHH — aKI[IOHEPHOTO TOBapUCTBA 200 TOBAPUCTBA 3 OOMEKECHOIO BiAMOBIAaNbHICTIO. [10 CBOIH ropuandHii
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MIPUPO1 BOHU € JIOTOBOPAMH TPO CIUIBHY MisSUIbHICTH, OHAK METa iX 1HIIa — OpraHi3yBaHHs 3aCHOBHHKIB Ha
CTBOPEHHS IOPUANYHOI 0cobu [4, c. 224].

OCHOBHOIO METOI0 3aCHOBHUIIHKOTO JJOTOBOPY € 3/IIHCHEHHS CIUIbHUX IUBITHHO-TIPABOBHX 1HTEPECIB, 110
00yMOBITIOE B CBOIO Yepry MOTO CYTHICTb. 3raflaHuii CIUIBHUM iHTEpec TPaHCHOPMYETHCS B Y3TOIKEHHS BOJIe-
BUSIBIICHHS 3aCHOBHHUKIB, 110 CIIPSMOBYETHCS Ha ()OPMYBaHHS CaMOCTiHHOTO cy0’ekTa npaBa. Came PUCYTHICTb
CHIBHOT METH Ta 3arajibHa KOOPIMHAIIS aKTUBHUX il CTOPiH 3aCHOBHUIIBKOTO JJOTOBOPY HA eTami HOro ykia-
JTAHHS BKa3ye Ha HASBHICTH CIIUTBHUX XapaKTEPHUX O3HAK 3aCHOBHHUIIBKOTO Ta KOPIOPATHBHOTO TOTOBOPIB.

Huska gociiiHUKIB BiTHOCUTH 3aCHOBHUIILKUII TOTOBIp, TaK camo, K i KOPIOPAaTUBHUMA, 10 TOTOBOPIB
PO CIUTBHY AiSUTBHICTh, OCKUIBKH B MPOIEC] YKIIaJICHHS 3aCHOBHUIIBKOTO JJOTOBOPY HOTO 3aCHOBHUKHU OEpyTh Ha
cebe 3000B’s13aHHs 00’ €IHATH MAifHOBI BKJIA/IM Ta BJIACHI 3yCHIUIS JUIA peattizalii (aKTHUHUX Ta IOPUIUYHUX A1l
CHPSIMOBaHMX Ha YTBOPEHHS HOBOTO Cy0’€KTa IpaBa.

Ha nymky A.B.3emicko, poib Takoro JOTOBOPY IOJISTAE B PETYIIOBAHHI PSIY MUTAHB, SIKi BUHUKAIOTH Y
BYMHEHHI 3aCHOBHUKaMH (DaKTUIHUX 1 FOPUIUIHUX JIiH, 110 30pi€HTOBAaHI HA BAHUKHEHHS FOPUIMYHOI 0COOH, Ha-
MIPUKIIAJ, HEOOX1JHICTh CIUIATH 10 MOMEHTY MPOBEJEHHS YCTaHOBUMX 300piB MaifHOBHX BKJIQJIB a TaKOXK (Gopma
X OIUTaTH, MOPSAAOK OIIHKH BHECKIB, MOPSAA0K CIUIATH MAaHOBUX BKIIaAiB, TomIo [6, . 118].

Oco0OnuBicTh Ta crnenr(ika 3aCHOBHULILKOTO JIOTOBOPY, SIK CBOTO Hacy Big3zHauaB B.B. Jlyus, € B Tomy,
0 BiH HE TUIBKH ypPETyIhOBY€E B3a€MHI NMPABOBITHOCHHU B YaCTHHI CIIJIBHOT MiSTTBHOCTI CTOCOBHO CTBOPCHHS
IOPUIMYHOT 0cOOU (KOMaHIUTHOTO TOBAPUCTBA, TIOBHOTO TOBAPHCTBA TOIIO) T4 HAMUICHHS OCTaHHBOT MalfHOM, a
{ 3aKpIIUTIOE TIPABOBE CTAHOBHIIE IOPHINYHOI 0COOH Ta € CKIIaJOBOIO YACTHHOIO 3aCHOBHUIIBKHX TOKYMEHTIB [5,
c.316].

Jocutps OOTPYHTOBAaHO CIIPOCTOBYETHCSI BHUIE3a3HAYCHE TBEPKECHHS, 3a3HAYAIOUH, IO IOTOBIp IIPO
CHUIBbHY NiSJIBHICTD YKJIAJAE€THCS A 3A1HCHEHH 0c00aMU CIIUIBHOI AisNIBHOCTI 6e3 CTBOPEHHS IOPHINYHOT 0CO-
0w, B TOI1 4ac, Ik OCHOBHUM IPU3HAYEHHSIM IOTOBOPY PO 3aCHYBAHHS TOBAPHUCTBA (3aCHOBHHUIIEKOTO JIOTOBOPY) €
BUKJIFOYHO MIPABOBE PETYIIOBAHHSI i II0JJ0 CTBOPESHHS HOBOT FOPHIUYHOI 0co0u. TakuM YMHOM, 3aCHOBHUIIBKHT
JIOTOBIp € TIPABOBOIO KOHCTPYKIIIE€IO, IOKIMKAHO BPETYJIHOBYBATH 30008’ sI3aJIbHI BITHOCHHH 3aCHOBHUKIB II0JI0
CTBOPEHHS IOPUUYHOI 0COOM KopriopaTuBHOTO TUTy [3, €. 57].

Sk 6auMMoO, CXOXKICTh 3aCHOBHHUIIPKOTO Ta KOPIIOPATUBHOIO JIOTOBOPIB IOJIATAE Y HASBHOCTI CHIIbHOL
METH CTOPIiH 3a3HaYE€HUX JOTOBIPHUX KOHCTPYKUIN. AJDKe MPH yKIaJeHHI TaKUX JOTOBOPIB iX YYaCHHUKH AIIOTh
CHIJIBHO, CIIPSIMOBYIOYH CBO{ 3yCHJIISL Ha B3a€MOY3TOJDKEHHS 3MICTY JOMOBICHOCTEH, U JOCATHEHHS BiAIOBiA-
HOTO CHiIbHOro OaskaHoro pesyasrary. KpiMm Toro, 6e33amepeyHuM € Toi (akT, 1m0 i KOpIOpaTuBHUMH, 1 3aCHO-
BHHUIILKHH JIOTOBOPH TIPSIMO Y OTIOCEPEIKOBAHO OB’ sI3aHi 13 MisUTBHICTIO FOPUINIHOT 0COOH.

Ha namry myMKy, B OCHOBY PO3MEXYBaHHs 3aCHOBHHUIIBKOTO Ta KOPIIOPATUBHOTO OTOBOPIB HEOOXiTHO
MIOCTaBUTH HE CIIJIBHICTh METH, 1[0 OIIOCEPEAKOBYETHCS TIOTOBOPOM, a caMy ii cyTHiCTE. OCHOBHOIO METOIO 3aCHO-
BHUIIBKOTO JIOTOBOPY (IOTOBOPY MPO 3aCHYBaHHS FOCHONAPCHKOTO TOBAPHUCTBA) € 3aKPITUICHHS MPOIEAYPU YTBO-
PEHHSI TOBapUCTBA, BU3HAYCHHS PO3MIPY CTaTyTHOTO KaIliTally, yMOB peaji3allii CIiIbHOI JisSUIbHOCTI CTOCOBHO
YTBOPEHHS TOCIIOIAPCHKOTO TOBAPHCTBA, YACTOK Y CTATYTHOMY KaIliTalli KOXKHOTO 3 YUYaCHUKIB TOIIO. I Takux
KOPIIOPAaTU30BAHUX IOPHIUYHUX 0Ci0, K aKIiOHEpHE TOBAPHCTBO, TOBAPUCTBO 3 OOMEKEHOIO BiJIMOBIIaIbHICTIO
Ta TOBAPHUCTBO 3 JONATKOBOIO BiIIOBIIaIbHICTIO 3aCHOBHUIIBKHI JIOTOBIP HE BiJlirpae 3HAYCHHS YCTaHOBYHUX JO-
KyMEHTIB, TOMy HOTO MiAIMUCAHHSI HE Ma€ KOHCTUTYTHBHOTO 3HaueHHsA. OJHAK Y TUX BHUIIAIKAX, SKIIO TOBAPH-
CTBO YTBOPIOETHCS IEKITBKOMA 3aCHOBHUKAMH, BXKIUBOIO € KOOPIUHAIS TXHIX Jii, TOCATHEHHS JOMOBICHOCTEH
010 BUY IMiIPUEMHHIIBKOT TISITBHOCTI, Y3TO/LKEHHS BOJII CTOPIH, TOPSIKY Ta CTPOKIB BHECCHHS BKIIAJIB JUIS
3a0e3neueHHs €PeKTUBHOT poOOTH HOBOYTBOPEHOI0 cy0’€KTa IMBUILHO-IPABOBHUX BiAHOCHH. Poiib 1 MeTa 3acHo-
BHHIIEKOTO JIOTOBOPY IOJISTAE caMe y 3’ICyBaHHI BUIIE3a3HAYCHNX UTAHb, SIKI BAHUKAIOTh IIPH YTBOPCHHI IOPH-
JUYHOI 0co0H, TOOTO Ha CTail 10 MOMEHTY CTBOPEHHS TOCIIOAAPCHKOI0 TOBAPUCTBA.

B KOHTEKCTI MeTH KOPIOPATHBHOTO JOTOBOPY, TO, CJIiJl BII3HAYMTH, BIIIOBIIHA JTOTOBipHA KOHCTPYKIIiS
BUKOPUCTOBYETHCS YIaCHHKAMH YK€ CTBOPEHOTO Ta (PYHKIIIOHYIOYOTO TOCIOAAPCHKOTO TOBAPHUCTBA LIS peai3a-
1ii €heKTUBHOTO KOPIIOPATUBHOTO YIPABIIiHHS KOPIIOPATHBHUMH TpaBaMH YYaCHHUKIB.

B niteparypi Big3HaYa€eThCA, MO CTBOPEHHS FOCHOAAPCHKOrO TOBAPUCTBA Oepe MOYATOK 3 MiAMMUCAHHS 3a-
CHOBHHKaMH JIOTOBOPY, IO 3aKPITUTIOE peai3allilo HUIMH CITUTBHOT JIiSUTBHOCTI CTOCOBHO yTBOPEHHS TOBapHCTBA,
OCKIJIbKH 32 BIJICYTHOCTI TAKOTO JIOTOBOPY, AKHI 110 CBOEMY 3MICTY € 30BHIIIHBOIO ()OPMOIO JOMOBIIEHOCTEH, 3a-
CHOBHHKH HE MOXYTb 3/IIMCHIOBATH CIIPSMOBAHY JiSUTBHICTH I0JI0 YTBOPEHHSI OPUANIHOT 0COOH. 3 BHIIICHABEIC-
HOTO BOAYaeThCs, IO 1 i, 1 MPeIMeT JOTOBOPY, SIKHl BUNHIETHCS IXHIMA CTOPOHAMH Ha BUKOHAHHS YMOB IIHOTO
JIOTOBOPY, TI0 CBOTH IOPUINYHINA IPUPOJII € pisHUMH [7, ¢. 76].
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TakuM 9UHOM, 33 CBOEIO CYTHICTIO 1 KOPIIOPAaTHBHUM, 1 3aCHOBHHIILKHIA IOTOBOPH € OpPTaHi3aliiHO-IPaBO-
BHUMH, TOOTO OTIOCEPEIKOBYIOTh Y3TOMIKEHHS IIOBEIIHKH 1X CTOPIH y MPOIleCci BUKOHAHHS JOTOBIPHUX 3000B’sI3aHb.
[IpoTe 3aCHOBHHUIILKUI JOTOBIp BH3HAYA€ MEXaHI3M PETYJIIOBAaHHS 3a3HAYCHHWX BITHOCHH Ha e€Talli 3aCHYyBaHHS
IOPUIMYHOT 0COOM KOPIOPATUBHOTO THUILY, @ KOPIIOPATUBHUIMA IOTOBip — B Ipoueci ii MisIbHOCTI 3 TPUBOAY 31H-
CHEHHSI e()eKTHBHOTO YIPABIIiHHS KOPIIOPATUBHUMH IIPABAMHL.

CpborofHi y JOKTpHHI KOPIIOPATUBHOTO IMIpaBa Ta Ha MPAKTULI MOPAL 13 TEPMIHOM «KOPIOPAaTUBHUMA 10-
TOBIP» BKUBAETHCS TAKOXK TEPMIH «aKIIOHEPHA yro/ay. AHalli3 HAyKOBHUX JIKEPEIT JI03BOJISE 3ayBaXKUTH, IO ICSKI
BYEHI IMiJIal0Th MOPiBHAHHIO 3a3Ha4€Hi JOTOBIPHI KOHCTPYKIii, TAKUM YMHOM (PaKTHUYHO MPOTHCTABIAIOUH iX. B
KOHTEKCTI IIbOTO BaXKJIMBO BKA3aTH, [0 BUOKPEMIJICHHS aKI[IOHEPHOT YrOIH 3-TIOMIXK KOPIIOPAaTHBHHUX JIOTOBOPIB
3I1ACHIOETBCS HA OCHOBI TaKOrO KpUTEpito, AK crenrdika opraHizaliiiHo-npaBoBoi (opMHu I0OpUIUYHOI 0COOH, B
MeXax JISUTBHOCTI K0T YKIIQIa€ThCsl KOPIIOPATHBHUMN JIOTOBIp. I3 caMoro TepMiHy «akIliOHepHa yroja» BUAA€Th-
csl, WO ii YKITaJIeHHs 3A1HCHIOEThCS YIaCHUKaMU aKI[IOHEPHUX TOBAPHUCTB. bepydn 1o yBaru BHIe3a3HavYeHe, Ha
HaIly JTyMKY, HAHOUIbII MIPaBIJILHUM Ta OOIPYHTOBAHUM € MTO3UIIiS 3 PUBOAY CITIBBIAHOIICHHS KOPIIOPATHBHOTO
JIOTOBOPY Ta aKIiIOHEPHOI YTO/IH SIK 3arajbHOTO Ta CIEiaTbHOTO0, 3 OIISTY Ha IO aKIIOHEPHA Yyro/la BU3HAYAETHCS
SIK OKpPEMHH ITi BT KOPIOPATHBHOTO IOTOBOPY.

Cepen BiIMiHHOCTEH KOPIIOPATUBHOTO JOTOBOPY Ta 3aCHOBHHIIBKOTO JOTOBOPY CIiJI BHOKPEMHUTH (Op-
My A0roBopy. JIOTOBip MpO 3aCHYBaHHS TOBAPHCTBA, K MPABHUJIO, YKIAJAETHCS B MPOCTIH MUCHKMOBIH dopmi. Y
BUITAJIKY, KO 3acHOBHUKaMU AT € ¢i3nuHi 0coOM, TO aBTEHTHYHICTh MIANKUCIB HA 3aCHOBHUI[LKOMY JIOTOBOP1
MocBiauyeThesi HoTapianbHO (4. 3 ¢T. 10 3akony) [8]. CTOCOBHO KOPIIOPATHBHOTO JIOTOBOPY JOCTAaTHBO MPOCTOL
MUCHEMOBO1 (POPMU JIOTOBODY.

Binpisusierbes i cy0’ e€KTHHIA CKIIaJl CTOPiH IUX A0roBopiB. CTOpOHAMHU JOTOBOPY, Y BIAMIOBIIHOCTI IO
skoro akuionepu AT GepyTh Ha cebe 00OB’S3KM 3MIMCHIOBATH IIpaBa Ta peaji30ByBaTH MOBHOBAKEHHS NEBHUM
YUHOM a00 HABIMAKW yTPUMYBATHCA Bij 1X 3/idCHEHHS, € akmioHepu AT. Pa3oM 3 THM came akI[iOHEpHE TOBapH-
CTBO Ta TPETi 0COOU MOXYTh OyTH JOAATKOBUMH CTOPOHAMHU KOPIOpaTUBHOTO JoroBopy (4. 1 ct. 29 3akony). 3a-
CHOBHHIIbKHH JIOTOBIP YKJIAJA€THCS BUKITFOUHO MiXK 3aCHOBHUKAMH, SIK1 IICJIsl pEECTpaIlii TOBapUCTBa HAOyBarOTh
CTaTyCy aKIliOHepiB TOBAPUCTBA. TaKMM YMHOM, KOJIO OCi0 KOPIOPATHBHOTO JOTOBOPY 3HAYHO LIHMPIIE, OCKIITBKA
MOYKE BKITFOYATH MTOCAIOBUX 0Ci0 OpraHiB yIpaBIiHHS TOBAPHUCTBOM, IHBECTOPIB Ta 1HIINX 3aiHTEPECOBAHMX OCI0.

3aCHOBHUIILKHI JIOTOBIP € 3aBK/IM CTPOKOBUM. BiH 3a/IHIIA€THCS YMHHEM JJO MOMEHTY, kKoiu HamioHanb-
HOFO KOMICI€I0 3 I[IHHHX IManepiB Ta GOHIOBOTO PUHKY 3apEECTPOBAHO 3BIT MIONO PE3YJbTATIB BUIYCKY aKITii (4.
3 c1. 10 3akony). [lara ykinageHHs Ta CTPOK il KOPIOPaTUBHOTO I0TOBOPY BU3HAYAIOTHCS O€3M0CEPEIHBO B 10TO-
Bopi (4. 2 cT. 29 3akoHy). OCKUIEKH 0OMEKEHb HEMA€E, TO MOXKHA MPE3IOMYBATH, 1110 KOPIIOPATHBHHMA TIOTOBIp MOXKE
OyTH HE TUIBKH CTPOKOBHM aJie i Oe3CTPOKOBUM, TOOTO TAKHM SKUH YKIIATAEThCA HA HEBU3HAYCHUI TEPMiH.

SIK 3aCHOBHHMIIBKHIA, TaK 1 KOPIIOPATHBHUN JIOTOBIP BIAHOCATHCS JIO ITUBUIBHO-TIPABOBUX JIOTOBOPiB. Of1-
HUM 13 KPUTEPIiB PO3MEKYBaHHS LUBLIHLHO-IIPABOBHUX JIOTOBOPIB € OIUIATHICTH (0€301IaTHICTH JOTOBOPY). 3aCHO-
BHHUIILKHHN TOTOBIp € O6e3orutaTHUM. [Iii cTOpiH cripsIMOBaHI Ha IOCSATHEHHS CITIIBHOT METH — CTBOPEHHSI aKIliOHEep-
HOTO ToBapucTBa. KopriopaTuBHUIT JOroBip MOXKe OyTH SIK OTUIATHUM, TaK i O€30ILIaTHHM.

BucHoBku. TakuM 4MHOM, KOPIIOPATUBHUHN JIOTOBIP Ta 3aCHOBHUIILKUI JOTOBIp € aOCONIOTHO Pi3HUMHU
BUIAMU [IUBLIEHO-TIPABOBUX TOTOBOPiB. KopropaTuBHUIT AOTOBip BipI3HAETHCS BiJl 3aCHOBHHUIILKOTO JOTOBOPY
M IPUEMHHAIIKOTO TOBAPUCTBA 33 TAKUMHU KPUTEPISMH SIK : 1) MeTa IoroBopy; 2) cy0’€KTHUH CKIIaja JOTOBOPY; 3)
CTPOK JAii JoroBopy; 4) OILIaTHICTH JOTOBOPY; 5) hopma JOrOBOPY.
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MEQIALIIA SAK CITOCIb BUPIIIEHHS INBIJIBHO-ITPABOBUX CIIOPIB

CyuacHi espoinmezpayiiini npoyecu 3yMOo6a1010Mb NOWYK AlTbMEPHATMUBHUX CROCO0I8 UPTULEHHS CNOPIB, 00-
HUM 3 AKUX € MeOiayisl.

Y emammi docnidoiceno nonsmms mediayii ax anbmepHamuno2o cnocody UpileH s YUBLIbHO-NPABOBUX CHO-
pis, eusnaueno it osnaku. OxXapakmepusoeano NpuHyunu 30ilCHeHHs mediayii: 00OposiibHOCMI, KOHpIOeHyiiHOCmI,
HeUmpanbHOCmi, He3ANeNCHOCT a HeynepeoIceHOCHE Mediamopa, CamoBUIHAYEHHS Ma PIBHOCIE NPas CMOpPIiH Medi-
ayii.

Ilpu nanucanni cmammi NPoaHanizo8aHo OOKMPUHATILHI MA HOPMAMUBHI NONIONHCEHHA 3 OAHOI NPOOIEMAMUKUL.
3pobneno sucHo80k, wjo mediayis € arbMepHaAMUSHUM CNOCODOM BUPIUUEHHS YUBITLHO-NPABOBO20 CROPY, AKUL CHPAMO-
8aHULL HA O0CASHEHHS 83AEMONPUUHAMHO20 PIUeHHS 34 83AEMOY3200MHCEHOI0 80110 CIMOPIH 3a Y4ACIO He3ANEeHCHOI ma
Heynepeodcenoi ocoou (mediamopa).

Knrouoei cnosa: cnip, aremeprhamushi cnocoou supiuuerHs Cnopis, meoiayis, Mediamop, CmopoHu.

Sloma V.

Mediation as a Method of Resolving Civil Legal Disputes

Modern European integration processes require the search for alternative methods of resolving disputes, one
of which is a mediation.

It has been examined the concept of mediation as an alternative method of resolving civil legal disputes. It is
established that in science, mediation is considered as a process of dispute resolution, a way of dispute resolution, a
system of actions, a form of dispute resolution, a method of dispute resolution. All definitions of this concept gives the
common goal of mediation - resolution of the dispute by the parties with the help of an independent person (a mediator)
without recourse to a jurisdictional body.

Based on the legal definition of mediation, it has been deistinguihed the main features: 1) mediation is an out-of-
court procedure; 2) voluntariness; 3) confidentiality; 4) availability of a structured mediation procedure; 5) participation
in this procedure by a third party who assists the parties in resolving the dispute, but does not directly make the decision.

It has been described the principles of mediation i.e. voluntariness, confidentiality, neutrality, independence
and impartiality of the mediator, self-determination and equal rights of the mediation parties.

The research is also analyses the doctrinal and normative provisions on this issue. It is emphasized that
mediation is an effective method of resolving disputes in the field of intellectual property law.

It is concluded that mediation is an alternative method of resolving a civil legal dispute, which is aimed at
reaching a mutually acceptable solution based on the mutually agreed will of the parties with the participation of an
independent and impartial person (the mediator).

The advantages of using mediation as a method of resolving civil legal disputes are indicated, namely: saving
money, the decision on the merits of the dispute is made by the parties themselves by mutual agreement; saving time,
since the preparation and consideration of the case in court is a longer process, privacy,; preservation of partnership
relations between the parties.

Keywords: dispute, alternative dispute resolution methods, mediation, mediator, parties.

IMocTanoBka mpodaemMu. YkpaiHa, peari30ByIOUHM CBOE MparHeHHs 10 iHTerparii no €C, iMIuieMeHTye
HOPMH MIXHapOJHOTO IpaBa, 30kpemMa i y cdepi 3niHCHEHH Ta 3aXUCTy MPaB Ta IHTEPECiB yYACHHUKIB LHBIIb-
HUX TIPaBOBIIHOCHUH. be3nepeyHo, 0CHOBHOO (OpMOFO 3aXHCTy Cy0’€KTUBHHUX IMBUILHUX TpaB HA JaHUH Yac €
opucaukuiiaa ¢popma. BignosinHo 10 4. 1 c1. 16 UK Ykpainu koxHiit 0cobi HagaeThcsl IpaBoO HA 3BEPHEHHS 110
CyIly 3a 3aXHCTOM CBOTO OCOOMCTOTO HEMAHOBOTO a00 MaliHOBOTO TpaBa Ta iHTepecy. CopH, SKi BHHUKAIOTh MK
YYaCHUKAMH [UBUTBHO-TIPABOBUX BiTHOCHH, MOXYTh BHPIIIYBaTHCh 3a JOIOMOIOK CIIOCO0IB, Mepen0ayeH X CT.
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16 LIK Vkpainu. BogHouac, BapTo 3a3HAYMTH PO 3POCTAHHS POJIi AIBTEPHATUBHUX CIIOCOOIB BUPIIICHHS CIIOPIB,
OIHHM 13 IKUX € MeIiaris.

AHaJi3 ocTaHHIiX gocaixxeHb i myoaikamii. [luranasaM 3acTocyBaHHs Memiallii sk crioco0y BUPIMICHHAS
criopiB Oynu npucssiaeHi npartti C. 1. 3amapu, O. O. Kapmasy, T. O. [Tonkosenko, M. {1, TTommyx, 0. . [Tputukwy,
C. P. CyneiiMaHOBOT Ta IHIIMX HAYKOBIIIB.

MeTo10 cTaTTIi € 3’ ICyBaHHS CyTHOCTI Meiallii sIK allbTePHATUBHOIO CIIOCOOY BUPIIIEHHS IUBUILHO-TIpa-
BOBUX CIIODIB.

Buxiaa ocHOBHOro marepiajy gociigxeHHs. [IpaBoBa nokTpuHa copMmynioBaia pi3HI HiAXOIU 10
PO3YMIHHS TIOHATTS «Memiallisny. 30KpeMa, Meiallis po3MIAAA€ThCS K «IIPOIEC BUPIMIEHHS KOH(IIKTY, B SKOMY
MeaiaTop (MeaiaTopu) CIpusie B MeKaX KOHCTPYKTUBHUX, THYUKHX 1 KOH(IISHIIHHUX eperoBopiB KOHGIIIKTYIO-
YHM CTOPOHAM JIOCSITTH YTOAHU IIOJ0 BPETYIIOBAHHS CTIOPY (KOH(MITIKTY) Y HOPSIIKY, CTPOKH, MEXax, BU3HAYCHUX
3aKOHOM Ta IUBLILHO-TIPABOBUM JIOTOBOpoM» [1, c. 76].

Ha nymky C. 1. 3anapu, Memiais € «aJbTepHATHBHUM, JOOPOBUTLHIM CIIOCOOOM BUPIIIEHHS CIIOPY, SKHMA
Ha JIOTOBIPHUX 3acajiax 3a JOMOMOrol0 Mefiaropa(iB) cripusie BUPOOIEHHIO B3aEMOIPUHHATHOTO PIllIEHHS 1100
po3B’s3aHHS KOHQIIKTY» [2, c. 85].

T. O. [logxoBeHKO 3a3Havae, M0 MEIIAIII0 CIiJl XapaKTepu3yBaTH «HE TUIBKH K COLiaJbHUA (EeHOMEH i
BITHOCHO CaMOCTIMHUH 1HCTUTYT BPETYJIIOBaHHS KOH(IIIKTIB, ajie i K CUCTEMY LIJICCIPIMOBAHUX, TUIAHOBaHUX
KOMYHIKaTUBHUX JiHi, 3yMOBJIEHUX MOTpeOaMu 1HAMBIMIB, iX COMIAIIBHO-TICHXOJIOTIYHIUMH OCOOJIMBOCTSAMU Ta iH-
TepecaMH, 3 METOKO CITIJIBHOTO BHPIIIEHHS CIIOPIB i JIOCATHEHHS B3aEMONPUHHATHOTO PIlIEHHS 1, IO BayKJIHMBO,
MIPOIOBXKEHHS apTHepcTBay [3, c. 15].

H. B. lllumka Bu3Hauae, o0 Memiallis — Ie «aJlbTepHaTUBHA (OpMa BUPIMIEHHS CIIOpPY, TOOTO NEBHUMA
CTPYKTYPOBAHUH MEPErOBOPHUI MPOIIEC, B SIKOMY CTOPOHHM 3a JOIOMOTOI0 HEHTPaIBHOI Ta HEYIEePEmKEHOT CTO-
pOHU — MemiaTopa (ITOCepeaHrKa) JOOPOBUIBHO 1 CaMOCTIMHO MarOTh HAMIip JOCATTH MHPHOTO BPETYIIOBAHHS
ixHBOTO crIOpy» [4, ¢. 299].

M. 4. Toningyk NporoHye PO3TIsSAaTH MEMIaIlilo K «aIbTEPHATHBHIA METOJI BUPILIICHHS CIIOPIB, Y MEX-
ax sIKOTO CTOPOHH Ha JOOPOBUIEHUX 3acajax OepyTh y4acTh y MEPEroBopax i 3 JOMOMOTOI0 HE3aJIekKHOT Ta HeyIe-
peImKeHo1 TpeThoi 0codu (MeziaTopa) HaMararoThCs BiIHAWIM B3a€MOBHUTIIHE BHPINICHHS CIIOPY MK HUMUY [5,
c. 4].

Takox Mefiaiiro po3mIAAa0Th K «MUPHHNA, TOOPOBUTLHUIA crOociO BUpINICHHs KOH(UIIKTIB (CTIOpiB) 3a
MEXaMH CYIy MK PIBHOIPABHHMH CTOPOHAMH 32 y4YacTi TPETHOI HE3aJIe)KHOI CTOPOHU — MeaiaTopa (mocepea-
HHKa)» [6, ¢. 102].

Sk BUIITMBaE 3 BUIIE HABEJACHOTO, MEIAII0 PO3MIISIIAIOTH SIK: MPOIIEC BUPIMIEHHS CIOPY, CHOCiO BUpi-
IICHHS CIIOPY, CUCTEMY i, popMy BUPILICHHS CIIOpPY, METO BUpIilIeHHS criopy. CIIbHOO JIIS BCiX BU3HAYCHD
JTAHOTO TIOHSATTS € MeTa Meiallii — BUPILICHHS CTOPOHAMH CIIOpPY 3a JOIIOMOTOI0 HE3ale:KHOI 0co0u (MemiaTopa)
0e3 3BEpHEHHS 10 FOPUCIUKIIIHHOTO OpTaHy.

[I{og0 HOPMAaTUBHOTO BU3HAYEHHS JAHOTO MOHATTA, TO y 1. a) cT. 3 Jdupexrusu 2008/52/€C €Bponeii-
cekoro [lapnamenty Ta Paau Bix 21 TpaBHs 2008 poky «3 EeBHHX aCHEKTiB Meiallii y HUBITBHUX Ta KOMEPIIHHUX
CIpaBax» MeJiallisi BU3HAYAETHCS K CTPYKTYPOBAHHI MPOIIEC HE3aIEKHO Bijl TOTO, SIK BiH HA3UBATHMETHCS a00
SK Ha HBOTO TIOCHJIATUMYThCS, Yepe3 KU JIBi a00 OULIBINE CTOPIH CIOPY HaMararThCs CAMOCTIIHO, Ha T0Opo-
BUTBHIN OCHOBI JIOCATTH 3TOJU JUIsl BUPIIICHHS X CIOPY 3a JIOMOMOTOoI0 Meniatopa (mocepeanuka). Lelt mpomec
Moxke OyTH iHIIIHOBaHMIA CTOPOHAMH 200 3alPOIIOHOBAHMI PEKOMEH/IAINIEI0 a00 HAKa30M Cyy, a00 MPUITHCAHHHA
3aKOHOABCTBOM JIepKaBU-uicHa [7]

BignosimHo m0 ct. 1 3akony Ykpainu «Ilpo Memiamito» Memiamis po3misiIacThes SK M03acynoBa 100po-
BiJIbHA, KOH(iAEHIIi{Ha, CTPYKTypOBaHa MpoLeAypa, IiJ] Yac sIKOi CTOPOHU 3a JOMIOMOTOI0 MejiaTopa (Me1iaTopiB)
HaMararoThCsl 3aIT00IrTH BUHUKHEHHIO 200 BPETYITFOBATH KOHQIIIKT (CITip) MIJITXOM TIeperoBopiB [8].

Buxonsun i3 3aK0HOJaBUOTO BH3HAYEHHS MeJiallii, MOKHa BUJIJIMTH Taki ii o3Haku: 1) me mosacyso-
Ba Mpoueaypa; 2) noOpoBiabHICTE; 3) KOH(INESHIIHICTE; 4) HasBHICTh CTPYKTYPOBaHOI MPOIECIYPH MeEmiallii;
5) y4acTh y AaHiil poueaypi TpeTboi 0co0u, sKa CIpUs€e CTOPOHAM y BUPILIEHHI CIIOpY, ajie pilleHHs Oe3mnoce-
pPEAHBO HE PUNMAE.

BaxxnuBy ponb y mporieaypi Meianii BigirparoTh NPUHIUNHY ii 3aificHenHs. [IpuHnmmm mMeniamii BU3Ha-
YaIOThCA SIK «BUXiJHI 1 BU3HAYAJIBbHI 3acalli, KePiBHI ITOJIOKECHHS Ta MPABOBI 1]Ie1, 10 BUCTYIAIOTh OCHOBOIO IS
3aiiCHEHHS TpolLleypHy Meialii i cupsMoBaHi Ha e()eKTUBHE PO3B’sI3aHHS KOH(IIKTY MiXK CTOPOHAMH Ta AOCAT-
HEHHsI IO3UTUBHOTO pe3ynbTary» [9, c. 133]. Memiamis MOBHHHA 3/1ICHIOBATHCH 3 IOTPUMAHHSAM TaKHX TMPUHITH-
miB:
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TIOOPOBITIBHICTD, IKHH IOJIATAE B TOMY, III0 CTOPOHHU CaMOCTIiliHO, 0€3 3aCTOCYBaHHS IPUMYCY IPUHMAIOTh
PIIIEHHS PO BPETYIMIOBAHHS CIIOPY 3a JOMOMOror0 Memiarii. CTOPOHH TaKoK MAaroTh MPaBO MPUIMHU MEialliio
y Oynb-sIKuii MOMEHT. BapTo 3a3Ha4MTH, 10 HEJTOCATHEHHS CTOPOHAMH 3TOJIU 31 CIIPHUX MUTAaHb B MPOIECi MeIi-
arrii, He Mo30aBIsIEe X MpaBa HA 3BEPHEHHS J0 CYAy 3a 3aXHUCTOM CBOIX MOPYIICHUX IpaB. JJ0OPOBLTBHICTD TAKOXK
CTOCY€ThCS 1 MeJliaTopa Ta TOJIATAE B TOMY, IO «y Pa3i pO3yMiHHS HUM HEMOXXJIMBOCTI KOHCTPYKTHBHOI POOOTH B
MeAiaiiHOMy IPOCTOPi, BIACYTHOCTI Oa’kaHHs CTOPIH BUPIIMIUTH CIIip, a TAKOXK 3 OyIb-SIKUX 1HIIMX OPUYHH, SKi
MOXYTb 3aBa)KaTH BEICHHIO MEJIAIIITHOTO MPOIIECY, BiH Ma€ NPaBO MPUITHHUATH BEJICHHS IEPETOBOPIB Ta BUITH 3
nporo nporecy» [10, c. 56];

KOH(IiIEHITIHICTh, BIJIMOBIIHO JO SIKOTO YYaCHHKH TPOIIECY Meiamii He MaroTh MpaBa pO3ToJIoNTyBaTH
koH(pineHiHY iH(OopMalito, KpiM BUIIA/IKIB, BU3HAUYEHUX 3aKOHOAaBCTBOM a00 JIOMOBJIEHICTIO cTOpiH. Bignosia-
HO 110 4. 1 cT. 6 3akoHy Ykpainu «I[Ipo memiamiro» koH(DIIEHIIIHOO iH(OPMAIIi€l0 BBAKAETHCS BCs iHQOpMAITis,
sika cTaja BiJjoMa ITiJl 4yac MiJrOTOBKH JI0 Meiallii Ta MpoBeeHHS Meiallii, 30KpemMa Mpo MPOTO3HIIII0 Ta TOTOB-
HICTh CTOPiH KOH(UTIKTY (CIIOpY) 10 yYacTi y Memialiii, (hakTé Ta 00CTaBUHU, BUCJIOBIICH] Cy/DKSHHS Ta IPOTIO3HIII|
CTOPiH Mefialii o0 BperyIroBaHHA KOH(IIKTY (Cropy), 3MICT YIOIu 3a pe3ybraTaMu Meaianii [8];

HEUTPaIbHOCTI, HE3AICKHOCTI Ta HEYTIepeKeHOCTI MeaiaTopa. MemiaTop npu 3iiicHeHH] CBOTX (QyHKITiH
He [TOBHHEH HAJIaBaTH MepeBar KOHi 31 cTopiH cropy. HelTpaniTeT Meniaropa po3misgaeThes y ABOX aCHEKTaX:
1) BiH 3aBX/IH Jli€ HEYNEPEIHKEHO MO0 CTOPIH CYTHUYKH; 2) MEIIaTop € HEUTPAIBLHUM 3 TOYKH 30py CYIEPEUOK,
TOOTO BiH HE Ma€ 0COOUCTOTO IHTEPECY 10 YIOIH, SIKY IepeadadacThCs JOCATTH B pe3yibTaTi mocepeanunTsa [11,
c. 580]. BigmoBimuo 10 4. 2 cT. 7 3akoHy Ykpainu «[Ipo meniarito» MemiaTop He Moxe: 1) cymimaru QpyHKITi0
Meziatopa 3 (YHKII€IO 1HIIOr0 Y4acHUKa Meiallii B ofHOMY KOHQIIIKTI (cropi); 2) HajaBaTH CTOpOHAM MeAiamii
KOHCYJIBTAIIIl Ta peKOMEeHIaIlii 1010 MPUHHATTS pilleHHs 10 cyTi KOHQIIKTY (cropy); 3) mpuiiMaTH pillieHHS 110
CyTi KOH(MIIKTY (CIOpy) MiXK CTOPOHAMU Mefialtii; 4) OyTH PeICTaBHUKOM a00 3aXUCHUKOM Oy/b-sKOI i3 CTOPiH
y JOCYJIOBOMY PO3CIIiTyBaHHI, CYIOBOMY, TPETEHCHKOMY YU apOiTpaKHOMY MPOBaPKEHHI y KOHQIIIKTI (cropi), B
SIKOMY BiH € 4 OyB MesiaTopoM [8];

CcaMOBHM3HAYCHHS Ta PiBHICTH NpaB cTopiH Memianii. [IpaBo BuOopy Memiaropa, BUBHAYCHHS TTUTAHb IS
0OrOBOpEHHS, 1HII MUTAHHS MIPOBEACHHS Meialii HalexuTh cTopoHaM. Sk 3a3Haudae C. P. CyneiimanoBa «cTopo-
HU HACTUIBKH 3ai5IHI B MPOIIECi Meiallil, HAaCKUIEKH BOHU caMi IIbOTO X04yTh. BOHU He JIeNIeryoTh CBOT TOBHOBA-
JKEHHSI III0JT0 BUPIIICHHS CIIOPY NOCepeaHUKy. [locepeTHIK HE MOXKE CYAUTH, XTO MIPABUH i XTO HECIPABEUIUBUIA,
HE MO>Xe MTPUIMATH PIillICHHS, a JIWIIE JJOTIoMarae CTOPOHAM 3HalTH MOYUIMBI IIJISIXH BUPIIICHHS criopy. BiH Moxe
HarajaTty CTOpOHaM Ipo iHTepecH cynepeyky abo 3a/1aTh MUTaHHSA, SIKi PO3KPHUIOTH iHTepecu cTopin» [11, c. 580-
581].

[lomo npuHnUITy piBHOCTI TpaB, To miaTpumyemo mosuiito 0. [I. [Iputuku, cCTOCOBHO TOTO, MO «IIEeH
MIPUHIIMI € 1 3araJIbHOMPABOBHM 1 3arajbHONPOICCYIBHUM, s Oynb-skoi popMu POpuandHOTO Tporiecy. He
MOXKe OyTH MPHBiJIEiB 4 0OMEXKEHb 32 03HAKAMH PAacH, KOJIbOPY LIKIpH, MONITUYHUX, PETITIHHUX Ta IHIIUX Hepe-
KOHaHb, CTaTi, €THIYHOTO Ta COIIAIbHOTO MTOXOKCHHS, MAfHOBOTO CTaHy, MiCIlsl TPOKUBaHHS, 32 MOBHIUMH a00
iHmuMu o3Hakamu. CTOpOHAM HAIalOTHCSI OJHAKOBI MPaBa BHUCIOBIIOBATH CBOI JYMKH, 3ayBa)KCHHS, BH3HAUATH
MOPSAZIOK JICHHUH, OI[IHIOBATH NMPUHHATHICTh TPOIIO3HUITiH Ta yMOB puMHUpeHHs» [12, ¢. 91].

Mepniamnis moxuiseTses Ha nieBHi Buau. M. S, Tlominyk Bka3ye Ha iCHYBaHHS TaKMX MOJIENEH Memiarlii:
1) mpuBaTHa (mmo3acyoBa) Menialtisi, 2) mpucymIoBa Memianis; 3) cymoa memianis [5, c. 8]. O. O. [BaHoB BuIiIsIE
TaKi BUAM Meniamii: 1) memiarisi, mpu3HavueHa cyaom; 2) Tpancdopmariiiina Meiartisi; 3) eIeKTpOHHE MOCEPETHU-
TBO; 4) cripolieHHs Mejiarii; 5) omiHroBansHa Memiamis; 6) Med-Arb; 7) Arb-Med [13, c. 18].

BiamosinHo 10 4. 2 cT. 3 3akony Ykpainu «lIpo memiariito» Memiariist Moxke OyTH MPOBEICHA JI0 3BEpPHEHHS
JI0 CYIy, TPETEHUChKOTO CyIy, MYKHAPOIHOTO KOMEPIIIHHOTO apOiTpaky abo ITijJ 4ac JOCYITOBOTO PO3CIiayBaHHS,
CYZIOBOTO, TPETEHCHKOTO, apOiTPaskHOTO MPOBAKEHHS, 400 ITi/T YaC BUKOHAHHS PIillICHHS CY/Y, TPETEHCHKOTO CYIy
YH MDDKHAPOJHOTO KOMEpITiitHOTO apOiTpaxy [8].

Bapto 3a3naunty, mo Meaianig € epeKTUBHUM CIIOCOOOM BHPIIICHHS CIIOpiB Y cdepi IpaBa iHTEIEKTY-
AJIBHOT BIACHOCTI. 30KpeMa MeIialliro MOYKHA 3aCTOCOBYBATH IIPY BHPIIICHH] CITOPIB MI0JI0 3aXUCTY MPaB iHTEICK-
TYaJbHOI BIIACHOCTI, TIEPEAHHS MPaB IHTEICKTYaIbHOI BIIACHOCTI TOMIO.

Jlo mepeBar 3acTocyBaHHS Melialii y cdepi nmpaBa iHTEJICKTyaIbHOT BIACHOCTI BIIHOCATH HACTYITHI: «J10-
3BOJIsSIE 30€perTH BIJHOCHH MiX CTOpoHamu KoHQIikTy. HaTomicTb, CymoBi cliopu HE CHPHUAIOTH (POPMYBaHHIO
MApTHEPCHKUX BiTHOCHH; J03BOJISIE NMPUITMHATH MIPABOIIOPYIICHHS, 3aBASKA IIBUAKOMY BHPIIICHHIO KOHQIIIKTY.
O06’exTH TIpaBa IHTEJIEKTYyaJbHOI BIACHOCTI MOTPEOYIOTh MIBUIKOI peakiii Ha MOPYIIeHHS, 00 MPUIIMHUTH He-
3aKOHHE BiIUyKCHHS, 30KpeMa KOITiOBaHHS, PO3MOBCIO/DKEHHS, BIITBOPECHHS Ta iH.; JO3BOJISE 3HAUTH PIllICHHS,
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MPHUUHATHE JUI1 000X CTOPIH Criopy. AJKe i 9ac Meialii, CTOpOHH caMi BUPIIITYIOTh IPHUHHATHI JUTSI HUIX YMOBH
YKJIaJlaHHs YTOJH, 010 NMPUIIMHEHHS MOopyeHHs mpasy [14].

BucHoBku. Mepiatiis € anbTepHaTHBHAM CIIOCOOOM BUPIMICHHS IUBIIBHO-IIPABOBOTO CIIOPY, SIKUH CIIpsI-
MOBAaHUN Ha JOCATHEHHS B3a€MONPHUIHATHOIO PILIEHHS 3a B3a€MOY3TOKEHOIO BOJICIO CTOPIH 3a y4acTiO He3a-
TIeXKHOT Ta HeymnepemkeHol ocobu (Meziaropa).

3acrocyBaHHsS MeAiauii AK crocoOy BUpILIEHHSA CIOPY Mae IMeBHi nepeBaru. llo-mepiie, 3a0maaKeHHs
KOIIITIiB; TIO-JpyTe, PIlIEHHS IO CYTi CIIOPY MPUIMAIOTh CaMi CTOPOHH 32 B3a€EMHUM Y3TOKEHHSIM; ITO-TPETE, KO-
HOMisl 4acy, OCKUIbKH MiATOTOBKA Ta PO3MISLA CIPABH y CY/l € OUIBII TPUBAIUM MPOLIECOM; MO-YeTBEpPTE, KOHPi-
JISHITIHICTB; TIO-1’ATe, 30€peKESHHS TAPTHEPCHKUX BITHOCHH MK CTOPOHAMH.
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

CTPOHMOBA HNIAI'OTOBKA SIK OCHOBHHWMH 3ACIB 3MIITHEHHS
JTUCHUILJITHA TA OPTAHIBAIII MPO®ECIMHOI IIJITOTOBKH
MAMBYTHIX ITPABOOXOPOHIIIB

Jocnidoicenns cyuacnozo cmany opeawnizayii ciync0080i ni0eomosKu npasooxXopoHyié e CyYacHux ymosax pe-
gopmysanns Minicmepcmea sHympiwHix cnpag Yxpainu, 6paxogyouu nooanviue CmaHo61eHHs 0peanie ma niopo3oinie
Hayionanvroi noniyii, Heobxionicme yOOCKOHANEHHS MAKMUKY 60POMbOU NPABOOXOPOHYIE 8 YMOBAX 60EHHO20 CIMAHY),
BUKOHAHHSL NPAYIGHUKAMU NOAIYIT 8 OKpEeMUX PeciOHax 0epicas ONepamusHO-makmuyHux 3a60anb Ha Mepumopisx, oe
6edymucsi 601086i 0ii, ma Ha 0eOKYNOBAHUX MEePUMOPIAX CIABIAMb NIOGUEHT BUMO2U 00 CLYHCO080-001060T Ni020M08-
KU ROCMITIHO20 U NePEMIHH020 0C0006020 CKAADY NONIYIL, 8 M. 4. 00 CAYHCOOBOI QUCYUNIIHI MA CMPOL0BO2O GUUUKOILY
NnpPABoOXOPOHYIE, 3a0e3neueH s 31a200HCEHOCMI IXHIX KONeKMUGHUX Oill.

Knrouoei cnosa: cmpotiosi enpasu, cmpoiioge Ha8YaHHs, CMpPoU08a Nid20moeKa, CMpoLosull 0210, CMpoto-
8ULl BULUKIT, CyHCO08a NIO20MOBKA.

Metelskyi 1., Kanyuka V., Melnyk I.

Drill training as the main means of strengthening discipline and organizing the professional training of
Sfuture law enforcement officers

The study of the current state of the law enforcement officers service training organization in the modern
conditions of the reform of the Ministry of Internal Affairs of Ukraine, taking into account the further formation of bodies
and units of the National Police, the need to improve the combat tactics of law enforcement officers under the martial
law, the performance of operational and tactical tasks by police officers in certain regions of the state in the territories
where hostilities are taking place and in the de-occupied territories demand higher standards of the service and combat
training of permanent and non- permanent police personnel, including the service discipline and drill practice of law
enforcement officers, ensuring the coherence of their collective actions.

Summarizing the materials of this study, taking into account the justification of the significant educational
opportunities of military training, which contributes to strengthening the discipline and organization of professional
training of modern law enforcement officers, it should be noted that the novelty of this publication is that in higher
educational institutions of the Ministry of Education and Science of Ukraine, which train specialists in in the educational
program «Law enforcement activities», military training became a separate discipline of the professional direction as
«Physical training and self-defense skillsy, «Fundamentals of weapon ownership and fire training», «Tactical and
special trainingy.

Keywords: drill exercises, drill studies, drill training, drill examination, drill practice, service training.

ITocranoBka npodiaemu. B cydacHuX ymMOBax NpaBOBOTO PEXHUMY BOEHHOTO CTaHY Ta KapJHHAIBHOTO
pedopMyBaHHS TIPaBOOXOPOHHOT chepr YKpaiHU MiABHIYIOTHCS BUMOTH JIO TIPOQECiitHOT MiATOTOBICHOCTI Tpa-
uiBHUKiB HarionansHoi nominii YkpaiHu Ta IpaBOOXOPOHHUX OpPraHiB 3arajoM. B yMoBax CkJaJHHUX COLiaIbHO-
JIEMOKPAaTHYHUX TI€PETBOPEHB, IO BiAOYBarOThCA y CYYaCHHX YMOBAX Ha TepeHaX YKpaiHH, BPaXxOBYIOUH BHSB
HU3BKOI 3arajibHOi KYJIBTYpH Cepel YAaCTHHU MOJIOIOTO MOKOJIIHHS, a TaKoXK HEOOXIMHOCTI MOJANIBIIOro pedop-
MYBaHHS CHUCTEMH BHIINOI OCBITH YKpaiHW BHpIIICHHsS MpooieMHu (opMyBaHHS MPOo(eciiHO BAXKITUBUX SKOCTEH
npaniBHukiB HarioHansHoi mominii YkpaiHu Ta iHIINX MPaBOOXOPOHHUX OPTaHiB AEP>KaBH € aKTYaJIbHOIO 1 CBO-
€9aCHOI0. YIOCKOHAJICHHS NPOQeCiitHOT MiArOTOBKH MPAI[iBHUKIB MPABOOXOPOHHHUX OPTaHIB HacaMIlepe 3yMOB-
JIFOETHCS! CIELU(IKOI0 Ta CKIAAHICTIO IXHBOT AISIBHOCTI, CYNIEPEUIHBICTIO COL[iaIbHO-€KOHOMIYHUX MPOIIECIB, Y
SIKi JTOBOJMTHLCS BTPYUATHUCS MONIIIEHCHKUM, & TAKOXK peabHUM CTAHOM PO3POOJIEHOCTI 3MICTOBHOTO KOMIIOHEHTA
y BifloM4ilf IeJaroriuHiil Teopii Ta MpaxTuIl, SKUif B OKpEeMUX BUIAJKaX HE BIAMOBIIa€ peanisM CyCHiJIbBHOTO
KUt [1].

AxTyanbHicTb y0Omikanii o0yMoBIeHa HaOyTTSIM IPABOOXOPOHLIAMH 3HaHb, YMiHb 1 HABUYOK, HEOOX1THUX
Y CBOTH MOBCAKICHHIN MpodeciiHii JISUTEHOCTI, /e BOHH CTUKAIOTHCS 3 MUTAHHSIMH, BUPIIICHHS SKUX TOTpedye
BUCOKOIIpodeciitHoi miaroroBku. [Tonansie pedopmysanns HanionansHoT nominii YkpaiHu Ta IpaBOOXOPOHHUX
OpTraHiB JIep)KaBU BUMArae 3arpoBa/KCHHS HOBUX CTaHAAPTIB B OpraHi3ailii ciry>KOOBOT I ITOTOBKU ITPaBOOXOPOH-
I[iB, 0 HE BOAYAETHCS MOXIIUBUM O€3 BUPIIICHHS HassBHUX HEMOJIKIB, 30KpeMa B UaCTUHI CTPOHOBOTO HABYAHHS,
10 3yMOBITIOE aKTYJIBHICTh JTOCITIKEHHS.

Merta cTaTTi OJSIrae B CUCTEMHOMY OOTPYHTYBaHHI HEOOXiAHOCTI CTPOHOBOTO BUILKONY SIK OCHOBHOTO
3aco0y 3MIITHEHHS TUCITUILTIHY Ta OpTraHi3ailii CIIy>KOOBOT MiIFOTOBKH SIK OCHOBHUX CKJIaJIOBHX MPodeciiHol KoM-
METEeHTHOCTI MaOyTHIX MpAIiBHUKIB IPAaBOOXOPOHHUX OPraHiB.
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AHaJi3 ocTaHHIiX AociimKkens i myomikamiii. JlociiKCHHIO OLIHIOBaHHS CyYacHOTO CTaHy Ta IUIAXIB
BUpIILIEHHS TEBHUX aKTyallbHUX MpoOieM mpodeciiiHol miAroToBKM MaiOyTHIX NPaBOOXOPOHIIB MPUCBIYEHO
3HA4YHYy KiJIbKICTh HAYKOBUX Tpalh. [IuTaHHs ciy»KO0BOi MiATOTOBKU TMpPAIiBHUKIB OpraHiB BHYTPIIIHIX CIIPaB
po3kputo B MoHorpadii AnydpieBa M. 1., nutanHs cTpoHOBOI MiATOTOBKH BHBYEHO He MoBHIicTIO [3]. boHna-
peHko B. B. mmboko aHai3ye 3MIiCT Ta BU3HAYa€ MEPCIEKTUBHI HANTPsIMH NMPOdeCciiHOT MiIrTOTOBKH MpPaIliBHUKIB
MaTpyJIbHOI MONILi] 3arajgoM, BOJHOYAC aBTOp HE MPUIUIAE YBaru poiii CTPOMOBOi MiATOTOBKH B mpodeciiiHomMy
CTaHOBJICHHI TIPaBOOXOpOHIiB [5]. ¥V mpani Baiina T. C. po3missHyTO CTpOHOBY MiTOTOBKY ITPABOOXOPOHIIIB Ta
METO/IMKY TIPOBEICHHS MPAKTUYHUX 3aHATH: [Js1 HAyKOBO-TIEAroriyHOTrO CKJaly, MPaliBHUKIB BiAUIIB OpraHi-
3aii ciry>x0u, KepiBHHUKIB MiApo3aiiiB mepeMinHoro ckianxy BH3 MBC Ykpainu Ta KypcaHTiB TPaBOOXOPOHIIIB]:
ABTOp aKIIEHTY€ yBary Ha TOMY, SIKi 3HauHi BUXOBHI MOXJIMBOCT1 Ma€ CTPOHOBA MiATOTOBKA MOJILEUCHKUX, KOTpa
cripusie GopMyBaHHIO MPOdeciiiHO BaXIIMBUX IKOCTEH CYYaCHUX MTPABOOXOPOHIIIB [6].

V 30ipHuKy HaykoBuX mpailb aBropu Komomienn HO0. M., Tlamaes A. 3., ¥YBapoBa O. 1O. Bu3HauawTh
NUISAXH YAOCKOHAJICHHS PiBHS (Qi3uvHOT miaroroBku Kypcantie BH3 MBC Ykpainu uepes MpoBeeHHs CEKIIHHOT
pOOOTH 13 CHOPTUBHUX €AMHOOOPCTB, MPOTE HE BUOKPEMIIIOIOThH POJIb CTPOMOBOIO BUILIKONY B Oprasizauii (izuy-
HOT IATOTOBKH MalOyTHIX morineiicbkux [8]. Y marepianax kpyrioro croiy [lamaes A. 3., Tpimun K. O. mo-
PYLIYIOTE IIpobaeMy piBHS (Pi3MuHOI MiATOTOBKM MpAaIiBHUKIB MaTpyabHOI nosiuii [9]. Ha MixuapoaHiii HayKoBO-
npaktr4Hii koHpepentii (Kuis, 14—15 mrotoro 2019 p.) [Tamaes A. 3., [Ipockypus €. €. neTanbHO aHATI3YIOTbh
MUTaHHA 100 MiIBULICHHS PiBHA (i3UUHOI MIATOTOBKH Ta CAaMO3aXHCTy HMpalliBHUKIB MaTPyAbHOI MOJILIT y pycii
€BPOATIIAHTUYHO]I iHTerpalii Ykpainu. BomHoyac HaykoBIli HE BUOKPEMITFOIOTh BUXOBHUX MOXKJIHBOCTEH CTpOHO-
BOT MiJATOTOBKH B 3MIIIHEHH1 CITy>KOOBOI JUCLHUIUTIHA NaTPyAbHUX mosineichkux [10].

[TuTanHsS JOCTIKEHHS CTPOHOBOT MiJITOTOBKY SIK OJTHIET 13 OCHOBHHX JUCIUILIIH MpodeciifiHOro HaBuaH-
H4, 11 poJii B 3MiLHEHHI JUCLMILIIHY Ta OpraHi3auii c1yk00B01 MiATOTOBKH IIPaBOOXOPOHIIIB Ha CYYaCHOMY eTarli
BCe IIIe HEJIOCTATHBO OMpallboBaHi. HemocmimkeHi Ta HeBperyaboBaHi OKpeMi CKIII0BI TIUTAHHS, Ki CTOCYIOThCS
ocobnuBocTel mpodeciitHol MiAroOTOBKH MPAaBOOXOPOHIIB y YAaCTHHI CTPOHOBOrO HABYaHHA, YUM OOYyMOBIIEHO
METy IyOiKarfii.

BukJiaa ocHOBHOTro Matepianay aociimxenHs. [Ipodeciiine HaBuaHHS MaiiOyTHIX TPaBOOXOPOHLIIB JIs
CWJIOBUX TIAPO3NITIB Ta CTPYKTYp JAEpKaBU periiaMeHTyeThcst KoHCTUTYINIEr0 YKpaiHu, 3akoHaMu YKpaiHu, Ha-
kazamu MBC VYkpainu, CrangapToM BHUIIOI OCBITH YKpaiHH: creuiaibHIicTh 262 «[IpaBoOXOpOHHA MiSIbHICTEY.
3rigHo i3 3akoHOM Ykpainm «[Ipo HarioHanpHY momimioo» y nepeniky (QyHKIiOHAILHUX 000B’S3KiB CY4acHOTO
MOJIIEMCHKOTO MOXKEMO BUOKPEMUTH Taki: 3a0e3redeHHs Oe3MeKd TpOMaIsiH, 3aCTOCOBYIOUYH MPH HEOOX1THOCTI,
JIOCTATHI CHJIOBI 3aCO0M Ta METOJIH; 31aTHICTh PO3PI3HATH CUTYyallil HeOe3MeKH; KEPYIOUUCh ETHIHIMH HOPMaMH
JiATH Oe3 ynepemkeHHs 3a Oyb-sIKUX 00cTaBuH; MpodeciiiHe BUKOHAHHS CBOiX CIIy:KOOBUX 00OB’S3KiB; MPHIIU-
HEHHS MOPYIIEHb MyOIiYHOTO (TPOMAJICHKOTO) MOPSIKY Ta MAaCOBHX 3aBOPYIIEHB; 3aTPUMAaHHs IPaBONOPYIITHH-
KiB; CHJIOBE IPOTUCTOSHH TOLIO. 3 OIIAAY Ha 3a3HadeHe HEOOX1IHO MiJKPECIUTH, 10 000B’A3KH MOMIEHCHKOTO
3[1aTHI SIKICHO BUKOHYBATH JIUIIIC BUCOKOOCBIYCHI, (PI3UYHO MiATOTOBJICHI, CB1JIOMi 0COOMCTOCTI 3 BUCOKUM PiBHEM
BiJIIOBIJIAIBHOCTI 3a pe3yJbTaTH CIy>KOOBOi AisIIBHOCTI, AKI BOJOAIIOTH yciMa HAaOyTHUMH KOMIIETEHTHOCTSMHU:
3HAHHSMH, BMIHHSMH, HaBUYKaMH, 3110HOCTAMH, cHOPMOBAaHUMH NPOodeciiiHUMU prucamu, 10 HaOyBarOThCS Y
Mpoleci HABYaHHS y HaBYAJIbHUX 3aKjafiax BUILOI ocBiTH [1].

3riJiHoO i3 BUIIEBKa3aHUM CTPYKTYPHI Ta CHCTEMHI 3MiHH B OpraHi3aii i mIxoaax Mmoao ciryk00Boi Imij-
TOTOBKH IIPaBOOXOPOHIIIB HaOyBalOTh aKTyaJbHOCTi, 0COOIMBO B CTPOMOBIH MiAr0TOBLI. 3a3HAYUMO, IO CTPOHOBa
MiJITOTOBKA Ma€ Ha METi: BUPOOJICHHS Y CTYJCHTIB YBKHOCTI i yMiHb Ta HABUYOK IIBUAKOTO BUKOHAHHS KOMaHI;
MPUIIETIEHHS PAaBOOXOPOHIISIM aKypaTHOCTI, (JOpMYBaHHs 3pa3KOBOTO 30BHIIIHBOTO BUIY Ta CTPOHOBOI MOCTa-
BU; (hOpMyBaHHS BUTPHUBAJIOCTI, CIIPUTHOCTI, MOTOPHOCTI, (Pi3UYHOT 3arapTOBaHOCTI, MIATATHYTOCTI, CTPOXOBOT
BUITPABKH Ta KPacH PyXiB; PO3BUTOK Yy MalOyTHIX MpamiBHUKIB MOMiLii Ta IHIIMX IPAaBOOXOPOHHUX OpPTaHiB JTUC-
MUTUTIHOBAHOCTI Ta ()OpMYBaHHS IMOYYTTS 0COOMCTOT Bi/IMOBITaIbHOCTI 3a MPaBUWIIbHE 1 YiTKE BUKOHAHHS KOMaH]I,
IO CIIPUSIE 3MIITHEHHIO AUCIHTLTIHY [7].

CrierudivHIiCTh Ta 0COOIUBICTh CTPOHOBOTO HABUAHHSI IOJISITAE€ B TOMY, IO CTPOHOBA MIATOTOBKA TPO-
BOJIUTHCS HE TUIBKH Ha 3aHATTSX, a W BiIOyBa€ThCS MOCTIMHO Mij Yac YepryBaHHs 3TiAHO 3 TpadikoM 10 OXOpPOHi
MOPSAAKY B IOPHIUIHOMY (DAKyIBTETI Ta B MMOBCSKIACHHOMY JKUTTI CTYJCHTIB.

Ha ocHOBi aHaii3y Cy4acHOro CTaHy CIIy>KOOBOi MiJITOTOBKU MPAaBOOXOPOHLIB Yy (DOKyCl CydyaCHHX BH-
KITUKIB OOTPYHTOBAHO POJIb i MiCIle CTPOHOBOT HABYEHOCTI B ccTeMi 00ioBOT miarotroBku. CTpoiioBa miAroToBKa
3arapToBY€ BOJIO NMPaBOOXOPOHIIB, YAOCKOHATIIOE BMIHHS BOJIOIITH CBOIM TiJIOM, PO3BUBA€E YBaXHICTb, CIIOCTE-
PEXITUBICTD, KOJIEKTHUBI3M, HAITOJIETIINBICTh, IO CIPHUSE TOTPUMAHHIO TIOPSJIKY Ta 3MIITHCHHIO TUCIUIUTIHA. 3a-
3HA4YUMO, 10 OCHOBOIO MiATOTOBKU CTYIEHTIB 0 CIUIBHUX MiH 3aBkau cTpiil. Came BiH BUXOBYE ILBUJKE, TOUHE
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1 oflHOCTaliHEe BUKOHAHHS BOJI koMaHaupa. CTpoioBa MiArOTOBKA IPYHTYETHCS Ha TITHOOKOMY PO3YMiHHI CTY/IEH-
TOM HEeOOXiTHOCTI YiTKMX, IIBUAKUX 1 BOPaBHUX M1l MiJl YaC BUKOHAHHS NpUHOMIB y ckiiafi rpynu. CtpoioBuii
BHIIKLJI TUCIMILIIHYE TIPAaBOOXOPOHIIIB, CIIPUsiE BUPOOIICHHIO Y HUX IMBUAKHX Ta YiTKHX Jil 31 30poero Ta 6e3
30poi. CtpoiioBa MiArOTOBKA OXOIUTIOE: 1) IHAMBIAyalbHY CTPOWOBY MiATOTOBKY (OOMHOYHE CTPOHOBE HaBYaHHS
0e3 30poi Ta 31 30po€r0); 2) KOJICKTUBHY CTPOWOBY MIATOTOBKY (CTPOHOBY 3JIarOMXKCHICTH TPYII, BiIJIiJICHB); 3)
OMJISiAM TOTOBHOCTI TPyI O BUKOHAHHS 3aBAaHb (CTpOHOBi orisan). B oBoNoAiHHI MalCTEpPHICTIO MPOBEACHHS
CTPOMOBOro HaBUAHHS BHpINIAbHE 3HAYCHHS MAIOTh YMIHHS BHKJIaja4a (KOMaHIUpa) aHAI3yBaTH CBOI JOCST-
HEHHS i HeBllavi, pe3yIbTaTé KOXHOTO 3aHSTTS, HOro cUcTeMaTHyHa po0oTa HaJl MiIBUIICHHSIM CBOiX 3HaHb [7].

Ha ocHOBI nipoBeieHNX TOCIIPKEHb Ta 0araTopivHOrO JTOCBIAY MPOMOHYEMO OpraHi3amiiHO-METOANYHI
pEeKOMEHIaIli] BUKJIaladaM CIeialbHUX AUCIMILTIH, SIKi IIPOBOASATE 3aHSTTS 31 CTPOHOBOI MiATOTOBKH MPaBOOXO-
POHIIIB.

1. ToTyrouuch 10 3aHATTS, HEOOXITHO JOCKOHAIIO BUBYUTH BUMOTH CTPOHOBOTO CTATyTYy.

2. JIOIiIBHO CaMOCTIMHO MOTPEHYBATHCS y MPAKTHYHOMY BUKOHAHHI CTPOHOBHX MPUHOMIB.

3. He3zanexxHo BiJ HACTPOIO 1 MOrOJHUX YMOB OyTH 0aJbOPUM Ta MiATATHYTUM.

4. TloscHIOBaTH JTAKOHIYHO, YiTKO, OyTH CYBOpO OMIIliHHIM, 3BepTaTUCS JI0 MiJJICIIUX TITbKH 3T1IHO 3
BAMOT'aMH CTaTyTYy.

5. OOOB’s3KOBO 3a0X04yBaTH B KiHIII KOXKHOTO 3aHATTS CTYJCHTIB 3a 3pa3KoBe BUKOHAHHS CTPOHOBHX
MpUITOMIB, a TAKOX 3a CTapaHHicTh. BogHOUaC B apceHai KoXKHOTo BUKJIaiada (KOMaHIupa) € 6araro iHIIHUX METO-
IUYHHX [IPUHAOMIB, IO JAIOTh 3MOTY METOJMYHO IPaMOTHO OPTraHi3yBaTH CTPOHOBE HABYAHHS 3T1THO 3 BUMOTaMHU
CrpoitoBoro craryty 36poiinux Cun YkpaiHu, SKUM KepyIOThCsS IPaBOOXOPOHHI opranu Ykpainu. CyTb moisrae
B TOMY, IO 000B’ 30K KOXKHOTO KOMaHupa (Ha4alIbHUKA, BUKIIA1a4a) MiAPO3IiUTy — BUSBISATH ITOCTIHHY TypOOTY
PO CTPOMOBUI1 BUIIKLN CBOIX mianernux (KypcaHnriB). Bukonannsa Bumor CtpoiioBoro craryty 3C Ykpainu y mno-
BCSKICHHOMY KHUTT1 HABYAIGHOTO MiPO3ILTY € HAHKOPOTIIUM IUITXOM JJISI TOCATHEHHSI METH — BHCOKOTO PiBHS
CTPOI0BOI MiATOTOBKY MpalliBHUKIB momiuii [2].

JetanpHuil aHamiz 0coONMMBOCTEW (OpPMYBaHHS CTparerii i TAKTUKH CTPOHOBOI MiATOTOBKH MPaBOOXO-
POHLIIB /1a€ 3MOTY BUOKPEMHUTH €Talll Ta eIEMEHTH, AKi HEPO3PHUBHO IMOB’A3aHi Mk coboro. Ha nepmomy erami
BapTO BUOKPEMUTH METOIHU CTPOHOBOI MIATOTOBKH — CYKYITHICTh BIIPAaB Ta CIOCO0IB, 32 JOMOMOTO SKUX JOCS-
raeThes Mepeada i 3aCBOEHHS 3HaHb, HOPMYBAHHS YMiHb I HABUYOK, BUXOBAHHS BUCOKHUX MOPANTBbHO-00MOBHX i
TICUXOJIOTTYHUX SIKOCTEH, CTPOHOBE 371aroKeHHs. [Ipyruii eTar cKiIaaeThes 3 €IEMEHTIB, B3aEMOTIOB’ I3aHUX MIXK
c00010, SIKi MPUITHATO Ha3UBATH pUuiioMaMu HaBuaHHs. [Ipuiiomu — 11e okpemi JeTaii, CKIal0Bl YaCTUHU METOIIB.
Y CcTpOHOBIi# MiATOTOBIN 3aCTOCOBYIOTHCS TaKi METO/IU: CIIOBECHO-HAOUHHI;, TPCHYBAILHUN METOJ; MOITYKOBHH
MeTon. OXapakTepu3yeEMO OCHOBHI METOIU CTPOMOBOTO HABYAHHSI.

1. CnoBecHO-HAOUHHMIA METOJ — II€ CHCTEMAaTH4HE Ta ITOCIiZOBHE JOBEIACHHS BHKJIAIadeM HAaBYAILHOTO
Marepiaiy, oka3 (IeMOHCTpallis) IpUHOMIB 1 JIiH, 10 BUBYAIOTHCS I OTPUMAaHHS TUMH, XTO HABYAETHCS, HO-
BHX 3HaHb Ta (OopMyBaHHS BiAMOBIIHOT ysaBU. [loka3z Moke OyTH: OCOOMCTHH a TaKoX 3a JIOTIOMOTOI0 THX, XTO
HABYAETHCA, 1 CIEIiaIbHO MPOIHCTPYKTOBAHUX; Y XO/I IMMOKa3HHUX 3aHATH Ta IiJ Yac IEMOHCTpPAILlii HaBYaIbHUX
BiJICOPOJIHKIB.

2. Meroz BrpaB — Iie OaraTopa3oBe BUKOHAHHS MPOCTUX il IMiJ HATTISIOM BUKJIagaqa Jisl 3aKPiIICHHS
OTPUMAaHUX 3HAHb Ta (OPMyBaHHS Y THX, XTO HABYAETHCS, HEOOXiTHUX HABHUYOK.

3. TpeHyBaJIbHUN METOM — II¢ BUKOHAHHS KOMIDIEKCHUX il BiJIIOBIHO IO BU3HAYCHUX KEPIBHUKOM 3a-
HATH aJITOPUTMOM, JUTst GOpPMYBaHHS y THX, XTO HABYAETHCS, HEOOXITHIX YMiHb Ta HABUYOK.

4. IlonrykoBui METOA — i€ CaMOCTiiHe BUBYEHHS NMpHUioMy abo 1ii, Askuii BU3HaYMB Oe3mocepenHiil Bu-
KJaaa4 (KepiBHUK), AJ1s1 31100yBaHHs HEOOXiTHUX 3HAHD Ta BUPOOJICHHS Y THX, XTO HABYAETHCS, HEOOXITHUX YMiHb
Ta HABHYOK. 3 METOIO YCIHIIIHOI OopraHi3amii cTpoHOBOro HaBYaHHS HEJIOCTATHBO 3HATH, YOMY BUMTH, Tpeba e
3HATH, SIK BYUTHU. 3 OIVIAAYHA [Ie CaMe METOIMYHA MalCTEPHICTh BUKJIAada (KOMaHINPa) BU3HAYAETHCS YMIHHIAM
3HAWTH TaKUi METOJ HABYAHHS CTPOWOBOTO MPHUHAOMY HA I[LOMY 3aHSTTI, IiJl YaC BUBUCHHS CaMe IIbOTO CTPOHO-
BOTO TIPUHOMY JacTh HaWKpamuil pe3ylbTaT y HalKOpOTIi TepMiHU. Benuke 3HaueHHs y CTPOMOBIH ITiArOTOBII
Mae yMiHHsI BUKJIana4da (KOMaHAupa) YiTKO W TOJOCHO MoAaBaT KoMaHau. He 4iTko momana KOMaHaa yCKIIaqHIoe
i1 BUKOHaHHS, a HEMIPABUIILHO Bi/IJJaHa — 3yMOBIIIOE PO3TYOJICHICTh CTYIEHTIB a00 HEBUKOHAHHS 1 HE3aJI0BIIbHE
BUKOHAHHS Tpuitomy. [TonmepenHio xoManmy moTpiOHO MONABATH BHPA3HO 1 MPOTAINIO, MO0 Ti, XTO HABYAETHCS,
3pO3yMiIH, SKi JIii BUMAarae BiJi HUX BUKJIaJad. BUkoHABYY KOMaHIy TIOTPiOHO MOJABAaTH MICHS Tay3W YPHBYACTO
i eHepriifHo. 3 BUKOHABYOIO KOMaHIOIO HIKOJU He TpeOa 3BONIKATH, OCKUIBKH 1€ IPU3BOAUTE O HEMOTPIOHOTO
TIepEeHANPY)KEHHS THX, XTO HABUAETHCS, T HEUITKOCTI ixHIX fii. [lepen momaHHsIM KoMaHI1 200 BiJIaHHAM HaKa3y
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BUKJIa1a4 (KOMaHp) 3000B’I3aHUM MPUUHATH CTPOHOBE TONOKEHHs. Lle BUXOBY€ B CTYICHTIB JUCIUATUTIHOBA-
HICTh Ta IIOBary /1o CTPOIO Ta BUKJIagaya [7].

OCHOBHI CKJIQI0Bi YaCTHHHU KOXXHOTO CTPOHOBOTO 3aHATTS TaKi: BCTYITHA YaCTHHA, J0 SKOi BXOIUTH OIS
30BHILTHBOTO BUTIISAY 1 BUX1JI HABYATBHOT TPYIHU J0 MICIS 3aHATH Ha CTPOWOBHI IIIAIl, OTOJNIONMICHHS TEMH, METH
3aHATTS, HABYAJHHUX MUTAHb Ta IIOBTOPEHHS PaHiIlle BUBYCHUX MPUHOMIB; OCHOBHA YACTHHA, KA OXOILIIOE BH-
BYCHHS 1 BIIIPAIFOBaHHS HOBUX IPUIOMIB 32 PO3IOIIIIOM Ta 3arajoM; akJIFOYHAa YaCTHHA, B SKill IPOBOIUTHCS
aHaJIi3 MPOBEACHOTO 3aHATTA W OTOJIOIIYIOTHCS OLIHKU THM, XTO HAaBUYAETHCS, BU3HAYAIOTHCS 3aBIAHHS Ha CaMo-
CTiliHY HiATOTOBKY.

PosmistHeMO mpoBeeHHST CTPOMOBOTO HABYAHHS HA 3aHATTAX 3 TUCHUIUIIH MpodecifHOTO CIpsIMyBaHHS
«®di3uyuHa MiATOTOBKA Ta HABUKH CaMO3aXHCTy», « BorHesa minroroBkay, « TakTHUKO — CIieliaibHa IirOTOBKAY.

OCHOBOIO CTPOHOBOT ITiJITOTOBKH B YCi YacH iCTOPIi 3B/ € CTPIii, SKH BUXOBYE IIBUIIKE, TOUYHE 1 OTHO-
CTaiiHe BUKOHAHHS BOJNI KoMaHaupa. Came cTpoiioBa MirOTOBKA IPYHTYEThCS HA IIHOOKOMY PO3YMIiHHI CTYIIEH-
TaMW HEOOX1MHOCTI YITKUX, IIBUJKUX 1 BIPABHUX [i TIPU BUKOHAHHI MPUAOMIB y cKiaji rpynu. Ha mpakTwimi
BiJIOMi TaKi CTPOHMOBI MOHSATTS: ABOLIEPEHIOBUI CTPil, KOJIOHA, POTOPHYTHIA, OXiTHUH CTpiii, IIEpeHra, KOIoHa,
P, TUCTaHIsA, iHTepBat, (iaHr, GPOHT, THII, HAPABIIAIOYHIA, 3aMUKAIOUYNH. YIIPABIIHHS CTPOEM 3IHCHIOETHCS
3a JOTIOMOTOI0 KOMAaHJI Ta PO3MOPSKEHb, SKi MOA€ BUKIAAY TOJIOCOM, CHTHAJIaMHU Ta 0COOUCTUM TIPHKIIATIOM,
SIK1 TIEPEJIAf0ThCS 3a JIOTIOMOTOK TEXHIYHUX 1 PYXOBHUX 3ac00iB. 3a3HaYMMO, 1110 3aBJaHHS BUKJIaJada MOJATaE B
TOMY, LIO IiJl 9aC CTPOMOBOTO HABYAHHS MPABOOXOPOHEIH T00pEe 3HAB CBOE MICIIE B CTPOIO 32 BCIKHX YMOB, Pi3Hi
cTpoiioBi npuiioMu 6e3 30poi i 3i 30poero. OCHOBHI 000B’SI3KM NMPABOOXOPOHIIIB TIepe] UKYBAHHSM 1 B CTPOIO,
MOPSAZ0K BUKOHAHHS CTPOHOBHX NpuiioMiB BuzHaueH1 CTpoiioBuM cratyToM 30poiinux Cun Ykpainu [2].

CrpoiioBa MiATOTOBKA OXOIUTIOE: 1HAWBIMyaIbHY CTPOHOBY MiATOTOBKY — OMUHOYHE CTPOHOBE HaBYAHHS
0e3 30poi Ta 3i 30pO€r0; KOJIEKTUBHY CTPOHOBY MIATOTOBKY —CTPOMOBY 3JIArOKEHICTh TPYI IO BUKOHAHHS 3a-
BAaHb. CTpOiiOBe HaBYaHHS MPOBOIUTHCS Ha TUTAHOBUX 3AHATTAX 31 CTPOMOBOI MIATOTOBKH M YIOCKOHAIIOETHCS
Ha BCIX IHIIUX 3aHATTIX Ta B MOBCAKICHHOMY JKUTTi. BomHOYaC He3HAYHA KUTBKICTh TOMUH, IMepeadadyeHnX Ha-
BYATBHOIO TIPOTPAMOI0 /ISl IIPOBEICHHS MPAKTUYHUX 3aHATH 31 CTPOHOBOI MiATOTOBKH, I030aBIISIOTH BUKIagaqa
IpaBa MPOBOIUTH IHIMBIyaIbHY CTPOHOBY MiATOTOBKY. TOMY CTpOIOBI BIIpaBU 3aCTOCOBYIOTBHCS Y BCIX HaCTHHAX
MPaKTHIHOTO 3aHATTA 3 (Pi3UIHOI MIATOTOBKH Ta HABUYOK CAMO3aXHCTy, BOTHEBOI IiITOTOBKH Ta HABHYOK BOJIO-
JUHHS 30pOEI0 1 TAKTUKO-CIEIiaNbHOI MJATOTOBKU. Y MiJTOTOBYIN YacTHHI BUKJAJa4l iX BHKOPHCTOBYIOTH IS
opraHizailii To4aTKy 3aHsTh, B OCHOBHIM — JIJIsl OPTaHi30BaHOTO MEPEXO/Y JIO IHIIOTO BUIY BIPaB, Y KiHIIEBIH —
JUTSL OpraHi3amii 3aKiHYeHHs 3aHATTA. 3a3HAYNMO, [0 BUKOPUCTAHHS CTPOMOBHX BIIPAB HA TMPAKTHYHUX 3aHATTIX
3 HaBYAJIBHUX JUCIUILIIH MPOodeciiHOTO CIpsIMyBaHHs CIpPHUSE OpPraHi3aiii Ta JOIUILHOCTI PO3MIIIEHHS IPyII
CTYICHTIB Y CTPLICHBKOMY THPI, CIOPTUBHOMY 3aJli UM HAa CIIOPTHBHOMY MaiJaHINKy. BOHH Takok BUKOPUCTOBY-
IOTBCS IISI BUXOBAHHS ITOYYTTA PUTMY H TeMITy, ()OpMyBaHHS HABHYOK JJISI CIIUTBHAX Jil, BIHCHKOBO-TIPHKIIATHUX
HABHYOK, (POPMYBaHHsI IPABHUIILHOI IIOCTABH, ITiIBUIYIOTh EMOLIIHHI CTaH CTYJCHTIB.

Ha mepmomy etari cTpoioBOr0 HaBUYaHHS OCOOJIMBA yBara MO0 30BHIIIHROTO BUIVIILY 3BEPTA€THCS HA
npUnacyBaHHs OOMYHIUPYBaHHs, B3yTTA, X CIPABHICTB 1 aKypaTHICTh 3alPaBICHHS;, BUKOHAHHS MPABUII HOCIHHS
3HAKiB PO3PI3HEHHS; CTPHKKY BOJIOCCS, HOCIHHSI KOPOTKOT aKypaTHOI 3a4iCKH; CTaH criopsypkeHHs. [locTiiiHe npo-
BEJICHHS TaKMX CTPOHOBUX ONIAIIB MEPEKOHYIOTh, IO IPABOOXOPOHII MAIOTh OYTH MPUKIAIOM THCIUILTIHOBA-
HOCTI, BUKOHAHHSI CITY’)KOOBHX 00OB’SI3KiB, CTATyTHUX HOPM Ta MPaBHJI HOCIHHS (pOpMEHOTO o1sTy. Y pe3ynbTari
MIEPEBIPKU KOXKHOMY CTYIICHTY crerianbHOCTI «I[paBoOXOpOHHA MisTbHICTEY» BUCTABIISETHCS OIIHKA 33 30BHIITHIHN
BUIIISIA.

Hpyruit BaxIuBuUi eTan cTpoioBoi MiITOTOBKY Nepeadavyae BUBYEHHS cTpoioBuX BripaB. CTpoiiosi Bipa-
BH — [1¢ HAaHOUTBIII pallioHaJbHI CIIOCOOU UKYBaHb 1 IEPEIINKyBaHb, IEPECYBaHb Ta IHIINX i, SIKi BUKOHYIOThCS
BiJINOBiTHO 710 KoMaH[ 1 mpaBui CtpoiioBoro cratyTy 30poiHux Cun Ykpainu. CTpoioBi BipaBU NOAUISAIOTH Ha:
CTPOHOBI MPUIOMH, IIUKYBAHHS 1 MIEPEIINKYBaHHS, TIEpEeCyBaHHs, PO3MUKaHHS 1 3MUKaHHs. Ha nibomMy erarmi Ha-
BYAHHS CTPOHOBUM BIIPaBaM MOTPiOHO MMOYMHATH 3 HAHOLIBIT HEOOX1THIX JUIS IIPOBEICHHS 3aHATh KOMaH/I OTHO-
YacHO 3 yCiX TpyIl BIpaB. HaBuaHHS CTPOHOBUM BIpaBaM IMOYHMHAETHCS 3 HAUOUIBIT TOCTYMHUX BripaB. CIIouaTKy
BYATh IIUKYBAHHSM 1 IEPEITUKYBAHHSIM, CTPOHOBHM IPHHOMaM, TIEPECYBaHHIM, a IOTIM PO3MHUKAHHSIM 1 3MUKaH-
HsM. CHodaTKy CTYICHTH HaBYAIOTHCS MIMKYBAaHHIO, J€ BiJ HUX MOTPIOHO HIBHAKO W OE3MOMIIIKOBO 3HAXOIUTH
CBOE Micle B CTporo. 1Jis IIbOTO 3aCTOCOBY€ETHCS KOMIUIEKCHUH ITPOBUI METO: 3MiHA MiCIlSl IUKYBAaHHS, [IUKY-
BaHHS B KOJIO, PO3MUKAHHS 110 TOYKaM 1 iHII. 3aBIaHHsS CTaBISATHCS KOHKPETHI JUTSI KOXKHOTO 3aHATTSA. CTpoiioBi
BIIPaBH JIOLTBHO BKIIIOYATH B HABYAIBHY IMPAKTUKY 3 MEPIINX 3aHATh. BapTo 3a3HaunTH, 110 YMIHHS Ta HABUYKU
MPaBWIFHOTO BUKOHAHHS CTPOMOBHX BIIPAaB MOTPiOHO NPHIIEIDIIOBATH CTYACHTAM 3 IEPIIOr0 Kypcy HaBYaHHS.
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CTpoiioBi BIIpaBH — OJIMH 3 OCHOBHUX 3aC001B 3arainbHOT (Pi3HuHOT MiATOTOBKH. BOHM CTaHOBIIATH KOJIEKTHBHI 200
1HAMBITyabHI [Iii CTYAEHTIB y TOMY YH 1HIIOMY CTpPOIO [7].

HeMoxIMBO ySIBUTH OpraHi3aiiio 3aHATh 3 (i3WYHOI, BOTHEBOI 1 TAKTHKO-CIEIiAIbHOT MITOTOBKH 0e3
BUKOPHUCTAHHS CTPOMOBUX BIpaB. Bukianayu nomae komaHau abo po3nopsKeHHS Ui Pi3HUX NepeCcyBaHb, MIUKY-
BaHb, PO3MUKaHb — 1€ JIa€ 3MOTY HIBHJIKO Ta PAIliOHATBHO PO3MICTUTH CTYICHTIB Ha IIJIAIly, B 3aJli 00 Ha CIIOPTHB-
HOMY Mal/IaHUuKy. Y pe3yibTari [bOro EKOHOMHUTBCS Yac, a OTHKE, IiIBUIIY€ThCS 3arajibHa Ta MOTOPHA IUIEHICTh
MPaKTHIHOTO 3aHSTTSI.

OxapakTepu3yeMO OCHOBHI CTPOMOBI NPUHAOMHU Ta KOMaHJH, IO € CKJIAJOBUMH YaCTHHAMU BUKOHAHHS
CTpOOBHX BIpaB. BUBYCHHS CTPOMOBUX CIIPaB PO3IMOYHMHAETHCS 31 CTPOHOBOTO MOJIOKCHHS, SIKE TPUUMAEThCS 32
koMan010 «CTPYHKO» 3a xomanzaoro «BIJIBHO» ciin BiAcTaBUTH JIiBy HOTY B CTOPOHY Ha IIMPHUHY IUIeUeH, a
PYKH 3aBECTH 3a CIIUHY, TpeOa OyTH YBaKHUM 1 HE po3MOBIIATH. 3a koMaH0t0 «3ATTPABUTHChy, He 3anumaro-
YH CBOTO MicCLIA B CTPOIO, MOTPIOHO MONPaBUTH 30pO10, 0OOMYHIUPYBaHHSA Ta CIOPSIKEHHS; Y pa3i NOTpeOr BUHTH
31 CTPOIO — 3BEPHYTHCS 32 JO3BOJIOM JI0 OE3IM0CepeIHhOTO BUKIIaAa49a (KoMaHaupa). JJist 3HATTS TOJIOBHHX YOOPiB
nojaeTbes Komanaa «lonoBHi yoopu (ronosuuii yoip) — 3HATW», a nuia HaniBanHs — «[010BHI yOopu (TOI0BHUIMA
y6ip) — HAJIITH». «CTABA!» — 3a 1ieo koMaH1010 Tpeba MBUIKO CTaTH 31iBa y mepensi. «PIBHIAVCH!» — s
KOMaH1a ofaeThes Uit BupiBHIOBaHHS cTporo. « BIACTABUTU!» — 1 koMaHaa OAA€THCS TSI CKACyBaHHS T10-
MIePEIHBOI 1 MPUITMHEHHSI BUKOHAHHS BIIPaBH. <<PO3II7IZ[I/ICB!» — 32 Ii€10 KOMAHJIOK0 CTYJICHTH TTOKHIAIOTh CTPIiM.
KinbkicTh CTY€HTIB y CTPOIO BU3HAYaIOTh 3a KoMaH 1010 «3a nopsakom — PO3INOAIMCB!». Po3msiueMo ocHo-
BHI pyXH cTpoiioBux npuiioMiB. [ToBopotu Ha Micti. Pyx cTpoiioBuM (IoxiiHUM) KpokoM Ta OiroM. BukoHaHHS
BiliCbKOBOT'O BiTaHHS Ha MicCLli Ta MiJ 4ac pyxXy. Buxiz i3 cTporo Ta nosepHeHHs y cTpiid. Panopt. lllukyBanus (B
HIepeHTY, KOJIOHY, B KoJo). [lepemmkyBanHs (B mMepeH3i, KOJIOHI, J1Ba, TpH Koia). [lepemuKkyBaHHs i 4ac pyxy —
IpOOJICHHSAM, 3BEICHHIM, PO3BEICHHSM, IIaXOBUM MOPSAIKOM.

[ToBopoTH Ha MicIli BHKOHYIOThCS 32 Komaniamu: «[IpaBo-PY Uy, «IliBobepra mpaBo-PYU», «JliBo-PYU»,
«ITiBoGepra niBo-PY Uy, «Kpy-I'OM». IloBopoTu BUKOHYIOThCS 3a koMaHaaMu: «Kpy-I'OM» — Ha miBkona, «JIiBo-
PYU» — Ha uBepTh Koa, «I1iBoOepTa J1iBo-PYU» — Ha 0llHY BOCEMY KOJIa 1 IPOBOAATKLCS B OiK JIIBOT PyKH Ha JTIBOMY
ninbopi i Ha mpaBomy Hocky; «[IpaBoPYU» i «IliBoOepTa mpaBo-PYU» — y Gik mpaBoi pykH Ha MpaBoOMy migdoopi
it Ha miBoMy HOCKY. [I0BOpOTH BHKOHYIOTECS Ha /IBa PaXyHKH: Ha «pa3» CTYICHTH MOBEPTAIOTHCS y BU3HAYCHHUN
0ix, 30epiratoun npaBUJIbHE TOJIOKEHHS KOPIIyCy Ta He 3rMHAIOYU HIT Y KOJIiHaX, IepEeHOCATh Bary Tijia Ha HOTY,
III0 TIOTIEPEY, Ha «/IBa» — HAWKOPOTIINM IIUIIXOM IPUCTABIAIOTH IPYTY HOTY.

Pyx 3nilicHIOETBCS KpOoKoM abo 6iromM. Kpok — 11e BU3HaueHHi CTaTyToM cIIociO XOH i1 4ac MPOXOKeH-
Hs cIry)kOu. HopMaibpHa mBHIKICTh pyxy KpokoM — 110—120 kpokiB 3a xBuiuHy. JloBxuaa kKpoky — 70—-80 caHTH-
meTpiB. HopMasbHa mBUAKICTS pyXy Oirom — 160—180 kpokiB 3a xBunuHy. JloBxuHa Kpoky — 80—90 caHTHUMETDiB.
Kpok OyBae cTpoioBwMii 1 TOXiTHUH.

CrpoloBHi KPOK 3aCTOCOBYETHCA IiJ Yac MPOXOHKEHHS CTYIEHTaMH YPOUMCTUM MaplileM; Mifl yac BU-
KOHaHHS BITaHHS i 9ac pyXy; i1 9ac MiIXomMy 0 BUKJIa1ada Ta BiIX0y BijJl HHOTO; i1 Yac BUXOMY i3 CTPOIO Ta
TIOBEPHEHHI HA MiCIIe, @ TAKOX ITiJ] 9aC 3aHSTh 13 CTPOHOBOI MiJrOTOBKH.

[ToximHMI KPOK 3aCTOCOBYETHCS B YCIX IHIIMX BHIAAKAaX. PyX cTpOoHOBHM KPOKOM MOYMHAETHCS 32 KOMaH-
1010 «CtpoitoBuM kpokoMm — PYIII», a pyX noxigHUM KpokoM — 3a KoMaH 010 «Kpokom — PY1II». 3a miaroroByoro
KOMaH 100 TIOTPiOHO TOJIaTH KOPITYC TPOXHU BIIEpE, IEPEHECTH Bary Tijia OibIlle Ha IpaBy HOTY 31 30€peKeSHHIM
CTIMKOCTI; 32 BUKOHABUOIO KOMaH/IOK0 [IOYaTH PyX 3 JIiBOT HOTU MOBHUM KpokoM. [1if yac pyXy cTpoiiOBUM KPOKOM
HOTY 3 BUTSATHYTHM yIiepell HOCKOM BUHECTH Ha BUCOTY 15—20 caHTUMETpIB BiJ] 3eMIIi Ta IOCTABUTH 11 TBEP/IO HA
BCIO CTOITY, iIHIMAIOYX BOAHOYAC JIPYTy HOTY.

CrpoiioBe ToJIOKeHHS 31 30po€to Te came, 110 i 6e3 30poi. ABToMar NOTPiOHO TPUMATH B TIOJIOKEHHI «HA
PEMiHbY IYJIBHOIO YACTHHOIO TIOTOPH, KUCTIO MPAaBOi PYKH TOPKATUCS BEPXHBOTO 3pi3y peMeHsl, a aBToMar 31 cKJia-
JCHUM TIPUKJIIAIOM — JTyITEHOIO0 YaCTHHOIO BHU3.

[epen monanusam komany: «Ha peminby, «Ha rpyamy», «3a ciuHy» — 30post HONepeTHbO CTAaBUTHCS HA 3a-
HOODKHUK 3a KoOMaHIO010 «3arnodixunuk — CTABy.

Sxio HeoOXiAHO BIAIMKHYTH (BIIKMHYTH) OarHeT abo MPUMKHYTH HOro, To monarThcs komanau: «bar-
uet — BIAIMKHYTU (BIAKMHYTU)» i «baraer — [IPUMKHY TW».

ABTOMAT 13 IONIOKEHHS «HA PEMIHBY» OepEeThCs «Ha TPpyIn» 3a KoMaHaoio «ABroMar — Ha ['PYIU» y Tpu
TIPUHOMH:

¢ nepumii TpUioM — MOJATH MPaBy PYKY 32 PEMEHEM TPOXHU Bropy, 3HATH aBTOMAT 3 IUIeYa i, MiAXOIHB-
1M 0T JIBOIO PYKOIO 32 JIOKE ¥ CTBONBHY HAKJIAAKY, TPUMATH Iepes cO00I0 BEPTHUKAIBLHO Mara3uHOM JIiBOPYY,
JyJTHHUM 3Pi30M Ha BHUCOTI IMiI0OPi s,
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¢ TIepIIvii IPUHOM — MTOJATH MPaBy PYKY 3a PEMEHEM TPOXHU Bropy, 3HATH aBTOMAT 3 IUIeYa i, MMiIXOIHB-
K FOT0 JIBOIO PYKOFO 32 JIOXKE i CTBOJNIbHY HAKIIAJIKY, TPUMATH Mepes COO0I0 BEPTHKAIBHO Mara3uHOM JIiBOPY,
JTyITBHAM 3pi30M Ha BHCOTI T A00PiAIs;

¢ pYTHiA TPUHOM — IIPABOIO PYKOIO BiIBECTH PEMIHb MPABOPYY i IEPEXOIUTH HOTO JOJIOHEIO 3HU3Y TaK,
100 Mmajbil OyJu HamiB3irHyTI i MOBEpHYTI Ha ce0e; OTHOYACHO MTPOCYHYTH ITiJl pEMiHb JIKOTh IIPaBOi PyKH;

¢ TpETIii MPHUIIOM — 3aKMHYTH PEMiHb 3a TOJIOBY; B3STH aBTOMAT MPaBOIO0 PYKOIO 3a MIMHKY NMPHUKIAAa, a
JBY pYKy IIBHIKO OIYCTHTH.

ABTOMaT 13 IOJIOKEHHS «Ha TPpyAm» OepeThes «Ha peMiHb» 3a Komanaow «Ha peMIHby y Tpu npuiiomu:

¢ mepmuii IPUHOM — JTIBOIO PYKOIO B3ATH aBTOMAT 3a JIOKE Ta CTBOJBHY HAKJIAAKy 3HU3Y i, MOAAIOuU
HOro OTHOYACHO TPOXH BIIEPEIl YTOPY, BUBUIBHUTH TIPABY PYKY 3-I1iJ] PEMEHSI, Y3ITUCS HEFO 3a IMUIKY MpHUKIana i
TPUMAaTH aBTOMAT;

¢ Ipyruid IPUHOM — MiTHIMAIOYM aBTOMAT YTOpy, NEPEeKHHYTH PEMiHb Yepe3 TOJOBY i TpuMaru 30poro
nepes; co00r0 BEPTUKAILHO, Mara3uHOM JIIBOPYY, JYJIbHUM 3pi30M Ha BHCOTI Mig00pi s,

¢ TPETiil IpUiloM — IPaBOIO PYKOIO B3SATH PEMiHb 33 IOT0 BEPXHIO YACTUHY i 3aKUHYTH aBTOMAT 32 MPaBe
IUIeYe B MTOJIOKCHHS «HA PEMIHBY, a JTIBY PyKY IIBUIKO OITyCTHTH.

ABTOMAT «3a crMHY» OepeThcs Oe3 OarHera. [y mepeBeCHHS aBTOMAra 3 MOJOKEHHS «HA TPYIU» B
TIOJIO’KEHHS «3a CIIHHY» Ta 3 IIOJIOKEHHS «3a CITUHY» B MOJOKCHHS «HA TPyAN» 30pos monepenHbo OepeThes 3a
KOMAaHJIOIO B ITOJIOKEHHS «HA PEMiHBY.

30post 3 MOJIOKEHHS «Ha PEMiHBY OepeThCs B MOJOKEHHS «3a CIUHY» 3a KoMaH 1010 «30poro — 3a CIIU-
HVY» y nBa npuitomu:

— HepIInil TPUIHOM — JIIBOIO PYKOIO B3SITH PEMiHb TPOXH HIDKYE IPABOTO IUIeYa, a MPABOIO PYKOIO OJHO-
YaCHO B3ATHCS 32 MPHUKIIA];

— IpyTHid TPUHOM — MPABOI0 PYKOIO TPOXH MITHITH 30pOI0 BrOpy, a JIiBOK PYKOKO 3aKHHYTH PEMiHb 3a
TOJIOBY Ha JIiBe Iiede; 30pOr0 Ta PYKHU IIBUAKO OITyCTHTH.

VY pasi motpedu nocnadbuTH (MATATTH) peMiHb nmonaeTbes komanna «Pemins — [IOCJIABUTU (TTIJITAT -
TH)».

3a miAroTOBYOK0 KOMaHJIOK aBTOMAT y3STH B MIPaBy PYKY. 3a BUKOHABYOI KOMaHJIOK0 3p0OUTH IiBoOepTa
MPaBOPYY, OJHOYACHO BiJICTABUTH JIiBY HOTY Ha KPOK JIiBOPYY, i, HAXWIMBIIKCEH yIIEPE, YIIEPTH 30POI0 MPUKIIa-
JIOM y CTOIY JIiBOI HOTH, a CTBOJIOM IIOKJIACTH HA 3TMH IIPABOTO JIKTS; HOTH B KOJIHAX HE 3TWHATH; TPUMAIOUYH
MIPaBOIO PYKOIO MPSDKKY PEMEHS, JIIBOIO PYKOIO MIATATTH (MOCIa0UTH) HOro i 0e3 KOMaHIU MPUHHATH CTPOHOBE
TTOJIOKEHHS [6].

EdexTuBHICTb 3aCBOEHHS CTy/I€HTAMHU HAaBUKIB BUKOHAHHS CTPOHOBUX MPUHOMIB YiTKO BU3HAYAETHCA i
Yac MPaKTHYHOTO BUBUEHHSI IepecyBaHb. 1o Ii€l rpyu Halle)KaTh BIIPABH, ITOB’s3aHi 3 TIEpEMIIIEHHAMH Pi3HOTO
XapakTepy — CTPOMOBHM, MOXiTHAM KPOKOM, KPOKOM Ha MiCIli, 3yITHHKA, 3MiHa TEMITY, IOBOPOTH TIi ]I 4ac pyXy, pyX
y NPSIMUX, KOCHX Ta KOJIOBHX HAIpsIMaX, PO3MUKAHHS Ta 3MUKAHHS 32 CTPOHOBHM CTAaTyTOM.

CrpoiioBa 371aroKeHICTh TPYIH MOJNATAE Y YITKHX, MOTOUKEHUX MisX 1 MEepPelnKyBaHHAX CTYACHTIB B
PO3TOPHYTHX 1 OX1THUX CTPOSIX, Y T. Y. IPY BUKOHAHHI PI3HUX CTPOHOBUX MPUHOMIB 31 30pO€r0 — BUKOHAHHS TIPH-
HMOMIB 31 30pO€I0 HA MICIIi, IOBOPOTH Ta PyX 31 30pPO€I0, PyX CTPOEM 31 30pO€EI0, BUKOHAHHS BIHCHKOBOTO BITaHHS
y CTpOIO Ha MICIIi Ta MijJ 4ac pyxy 3i 30poero. AHaII3YIOUN OpraHi3alliiiHi 3acajay CTpOHOBOTO HABYAHHS BapTO
3a3HAYMTH, [0 MPAKTUYHI 3aHATTS 3 CTPOHOBOI MIATOTOBKY 3 BUBYCHHS TEMH «YYacTh y apaiax» MPakTHIHO HE
MIPOBOJISATHCS Yepe3 BIJCYTHICTh HABYAILHUX TOAUH. ChOTOIHI HE BiIMPAIbOBAHO MEXaHI3M 3ay9YCHHS CTY/JCHTIB
crnemniansHOCTI «IIpaBooxoponHa AisanbHIcTE» 3BO MiHicTepcTBa OCBITH 1 HAyKH YKpaiHU B YPOUMCTHX Mapajgax
Ta 3aX0JlaX 32 YJYacTIO BiliCHKOBOCITY>KOOBIIIB Ta TPABOOXOPOHHUX OPraHiB. 3ay4eHHs TPYIT IPABOOXOPOHIIIB JI0
YYaCTi B Mapajax Ta MPOXOMKECHHs YPOUHCTUM MapIIeM 33 YUaCTIO OPKECTPY Y CTPOSX JACTh 3MOTY IiIBUIIUTH
SKICTh Ta €(DEKTUBHICTh CTPOHOBOT MiATOTOBKH. [HIMWI BaXKITUBUI aclIeKT JOCII/DKCHHS BU3HAYAETHCS THM, IO
CTpPOWOBI BIIPaBH HE € CaMOIULTIO, TOOTO BUKJIAA4 HE MPUCBIUYE IEOMY PO3ILTY CITy>KOOBOT MiTOTOBKH BEIHKOT
KiTBbKOCTI yacy. Ix BUBYAIOTH Sk 3aci6 opraizarii po6OTH CTYJEHTIB Ha MPAKTHYHHUX 3aHATTIX, TOMY iX 9acTo Ha-
3MBAIOTh OPraHi30BYIOUUMH.

AHaNi3ylouH 1HCTPYMEHTApiil MPOBENCHHS 3aHATh, BAPTO 3a3HAYMTH, IO JUIS YCHIIIHOTO TPOBEICHHS
MPaKTHYHHUX 3aHSTh 3 CTPOHOBOI MIATOTOBKY BUKJIAJa4y HEOOXIIHO: 3HATH METOMUKY HABYAHHS; 3HATU KOMAaHIU
1 BMITH TIPaBUJIBHO iX TI0aBaTH; MPAaBUIBHO BUOMPATH CBOE MICIIC MEPE]] CTPOEM; CTCKUTH 32 TIOCTABOKO M TOY-
HICTIO BUKOHAHHS CTPOMOBUX BIIPaB Ta MPOSBISTA BUMOIIMBICTD, BMITH 3A1HCHIOBATH ITiJPaXyHOK 1 IPOBOTUTU
CTPOMOBI BIIPaBY 3 My3UYHHUM CYIIPOBOJIOM [6].
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

HeMOoX1BO 3aJIMIIINTH 11032 yBaroro Te, 0 B IPAKTHIHOMY iHCTPYMEHTapii CTPOMOBOI MiATOTOBKH Ipa-
BOOXOPOHIIIB BiICYyTHE (DirypHe MapIIupyBaHHs — 1€ CIIOCOOH MepeCcyBaHb CTPOMOBUM KPOKOM, OIroM abo 1HIITUM
C1ocoOoM, YTBOPIOIOUH Pi3Hi QirypH, MOTOYHE BUKOHAHHS Pi3HUX BHIIB MEPEUINKYBaHb ITiJ] 9ac PyXy, IKi JIOTTYHO
MePEXOATh OJMH B HIIHH 1 33 JJOIIOMOTOIO I[bOTO YTBOPIOIOTHCS Pi3Hi y30pH. 3a3BUuail BOHO BiJKpUBA€E Mapaj,
CTIOPTHBHI CBSITa UM MAacOBI 3aXOAH Ta BUCTyNHU. Haj3BuvaliHO €()eKTUBHUMH € TaK 3BaHI TEMaTU4Hi, CMHACIIOBI
LIMKYBaHHS, AK1 MiJKPECIIOI0Th TEMAaTUKY BUCTYIIB — 300paKeHHS TpU3y0a, COHIIS, PI3HUX CUMBOJIB Ta CIIiB.

®dirypHe MapImupyBaHHS CIIPUSE PO3BUTKY MOYYTTS PUTMY, IOKpAIIyE OPIEHTAIlII0 B IIPOCTOPI Ta Yaci,
PO3BHBA€E PyXOBY I1aM’sITh, (popMye KyabpTypy pyXiB. Came TOMy BaXKJIMBUH aCHEKT AOCIIIKEHHS MOJSTAE B TOMY,
o0 (irypHe MapmupyBaHHS BKIFOUUTH JI0 PO3/1TY BUBYCHHS CTPOMOBUX BITPAB MPOrpaMH CTPOHOBOT ITiITOTOB-
KH TIPAaBOOXOPOHIIIB.

BcranoBneHo, 1o Taki QirypHi NIMKyBaHHS — Ji€BUH 3aci0 BUXOBAaHHS IPaBOOXOPOHINB. BoHM BHXO-
BYIOTh B YYaCHHKIB HaTPiOTU3M, TUCHUILIIHOBAHICTh, OPTaHi30BaHICTh, MOYYTTS BIANOBIJAIBHOCTI 3a cebe 1 3a
KOJICKTHB Ta 1HIII SIKOCTI, @ TAKOX MPHHOCATH ECTETHYHY HACOJIONY SK TIIsAaa4am, TaK i yuacHukam. DirypHi cTpo-
HOBI IMIMKYBaHH MOXYTh IIPUKPACUTH YPOUUCTY YACTUHY OY/Ib-IKOTO BUXOBHOTO Ta KyJIBTYPHO-CIIOPTHBHOTO 3a-
XOIly, 1HIIUX MACOBUX CIIOPTHBHHX 3Maranb. KiJbKiCTh Y9aCHHUKIB, 3MICT NIPOTPaMH BUCTYITY Ta iHII MATAHHS,
MOB’s13aHi 3 MiJATOTOBKOIO CTPOMOBOTO BUCTYITY, 3aJIe)KaTh HAcAMIIEpe.l Bil METH i 3aBIaHb BUCTYITy Ta YMOB, B
SKMX BOHHU TPOBOJAUTUMYThCS. SKi 6 He Oynn 3a MaciTabaMu Ta TEMaTHKOIO I1i BUCTYIIH, aJie OCHOBHHM €JIEMEH-
TOM TXHBOTO 3MICTy € CTPOMOBI BIIPABH.

TakuMm 9YUHOM, CTPOHOBA IMIJATOTOBKA — 1€ OJIMH 3 HAWBAKIMBIIIUX PO3IUTB MpodheciiHOro HaBYaHHS
MaiOyTHIX MPaBOOXOPOHIIiB. BOHA BUXOBY€ B CTYJEHTIB BUCOKY JUCHUIUTIHOBAHICTh, 3BUYKY LIBUIKO, O€3 3BOJIi-
KaHb, YiTKO Ta Y3TOJKCHO BUKOHYBATH IPUHOMH Ta Jii, OyTH MiATATHYTUMHU W OXaiWHUMHU.

BucHoBku. CrpoiioBa MiAroTOBKa — 1€ OJWH 3 HAHBAKJIMBIIINX PO3JLTiB HABYAHHS 1 BUXOBAaHHS CTY-
JeHTiB. BoHa nucrumiinye MaitOyTHBOTO TIPaBOOXOPOHIIS, 3arapToOBY€E HOTO (Pi3MIHO, BUPOOIISE TApHY TTOCTABY,
(hopMye CIIPUTHICTH, MOTOPHICTh, BUTPUBAJIICTh, YMIHHS IPABUJILHO 1 IIBUIKO BUKOHYBATH KOMaH/I1 KOMaHUPIiB.
Hapuuku, HaOyTi Ha 3aHATTAX 13 CTPOHOBOT MIITOTOBKH, BJIOCKOHAIIOIOTHCS Ha 3aHATTSAX 3 TAKTUYHOT, BOTHEBOI,
(h13MYHOT MATOTOBKM i Y IOBCAK/IEHHOMY HaBYaHHI.

Came ToMy JTOCITI/DKEHHSI HacamIiepe]l CrpsiMOBaHO Ha YIOCKOHAJICHHS (axoBoi MiATOTOBKH MaiOyTHIX
MPaLiBHUKIB MPABOOXOPOHHUX OPTaHiB, 110 HacaMIIEpe 3yMOBIIOETHCS CTIeUU(iKOI0 Ta CKIAJHICTIO IXHBOI [i-
SITBHOCTI, CYTIEPEWINBICTIO COIIaThbHO-CKOHOMIYHUX MPOIECIB, B SIKi JIOBOAUTHCSA BTPYUYATHUCS TONILCHCHKUM, a
TaKOX peaJIbHUM CTaHOM PO3pPOOJIEHOCTI 3MICTOBHOTO KOMITIOHEHTY Y BiJIOMYiil meaaroriuHiii Teopii Ta mpakTHlli,
KW B OKPEMHUX BHUIIAJIKaX BiJCTa€ BiJl peallii CycriabHOTO XHUTTA. Lle moTpedye mokpameHHs CTpOHOBOTO BH-
LIKOJIYy SIK OHOTO 3 OCHOBHHX 3ac00iB 3MIIIHEHHS CIy0O0BOi TUCIUILUIIHK Ta OpraHizauii (pi3u4HO1 MiArOTOBKH.
CtpoiioBa MiATOTOBKA € BAKIIMBUM YNHHUKOM Y Cy9acHOMY 00HOBOMY HaBYaHHI, aJPKE 3arapTOBYE BOJIIO MIPABO-
OXOPOHIIIB, CIIPHSIE TOTPUMAHHIO MOPSAKY W AUCIUIUTIHY, BIOCKOHAIIOE€ BMIHHS BOJIOAITH CBOIM TLJIOM, PO3BUBAE
yBary, ClioCTEPEKIINBICTh, KOJIEKTUBI3M 1 BUKOHABUICTh. Taki peKOMEeHIaIli1 1at0Th 3MOTY CTYJICHTaM CaMOCTIHHO
3aKpITUTIOBATH, TOBTOPATH, BIOCKOHAIIOBATA HABUYKHM BHKOHAHHS MPAKTHYHOTO MaTepiaiy 3i CTpOHOBOi miaro-
TOBKH, TIPOMICHOTO Ha aKaJIeMIYHHUX MPAKTHYHUX 3aHATTAX Ta TpeHiHrax. Ha Hamry mymKy, 0COOMHBO B mepion
0COOJIMBOTO MPABOBOTO PEXKUMY BOEHHOTO CTaHy, ITiJl 4ac MiATOTOBKM MalOyTHIX MOJINEHCHKUX JAOUIIBHO JI0-
KOPIHHO 3MIHUTH TIAXiJ IO CTPOMOBOTO BUIIIKONY i 3pOOUTH HOTO CHCTEMAaTHYHUM Ta peryisspHuM. Ha xaib, s
BOT0 HUHI HABYALHUMU IUIAHAMHE TMepen0a4eHo Majio TOAMH 1 TUTBKH Ha 3aHATTAX 3 HABYAIBHOI MUCHIUILTIHH
«®Di3uyHa MiJIrOTOBKA Ta HABUKU CAMO3aXHUCTY.

PestomMyroun Marepianu JOCHIIKCHHS, BPaXOBYIOUH OOIPYHTYBaHHS 3HAUYHHX BUXOBHHX MOXKIHBOCTEH
CTPOMOBOT MiJATOTOBKH, KOTPA CIPUsiE 3MIIIHEHHIO JUCIUIUTIHM Ta OpraHi3amii npogeciiiHOi M ArOTOBKY Cy4acHUX
MIPaBOOXOPOHIIIB, BAPTO 3a3HAUMTH, 110 HOBM3HA MyOJiKauii nojusrae y romy, mob y 3BO MinicTepcTBa OCBITH i
Haykd YKpaiHH, sKi 3MIHCHIOIOTH MiATOTOBKY (DaxiBIliB 32 OCBITHRO mMporpaMoro «[IpaBooXopoHHA MisTbHICTEY
CTpoiioBa miAroToBka Oyjia OKpEMOIO JUCHHUILTIHOO NpodeciiftHoro cnpaMyBaHHA K «Di3uyHa MiAroToBKa Ta Ha-
BHKH CaM03axXHUCTy», « OCHOBH BOJIOJIIHHS 30PO€I0 Ta BOTHEBA MIATOTOBKAY, « TaKTHKO-CIIEI[ialIbHA TT1ITOTOBKAY.

Cnncoxk BUKOPUCTAHUX JIZKepest
1. Tlpo HaumionaneHy modmimiro : 3akoH Ykpainu Bif 2 mumHs 2015 poxy. URL: https://zakon.rada.gov.ua/laws/
show/580-19 (nara 3pepHenns: 05.10.2023).
2. IIpo CrpoitoBuii craryT 36poiinux Cun Ykpainu : 3akoH Ykpainu Bix 24 6epesns 1999 poky Ne 549-XJV.
URL: http://zakon.rada.gov.ua/laws/show/ru/549-14. (nara 3sepuenss: 05.10.2023).

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HaecTBa. 4 (36)/2023 101



Metenbcbkuit 1., KaHtoka B., MenbHuk I.
CTpoiioBa niaroToBka ik OCHOBHMI 3acib 3MiLHEHHS AUCUMNIIHW Ta opraHisauii npodeciiHoi ...

3.

4.

10.

Anydpies M. 1. Cyx00Ba miAroTOBKA MpaIliBHUKIB OpraHiB BHyTpiniHiX cripas. Kuis : PBB MBC Vkpainu,
2003. 440 c.

An6yn C. B., Hikomae O. T., Toopio O. I, Mocumis 0. P. Takruko-creniaasHa miaroroska npauisaukis Ha-
IIOHAJIBHOI ImoiIii : HaBY. noci6. Oxeca; JIsBie : OYBC; JIeeIYBC, 2018.480 ¢

Bbonnapenko B. B. [Ipodeciiina miAroToBka npariBHUKIB TaTPyAbHOI TOJMILIi: 3MICT i TIEPCIIEKTUBHI HAITPSIMH
: MoHorpadis. Kuis : @OIT Kaunuba T. I1., 2018. 524 ¢

Baiiga T. C. CtpoiioBa miAroToBKa MpaBOOXOPOHIIB. MeToMKa NMPOBEACHHS MPAKTHYHUX 3aHATH: [/ Ha-
YKOBO-IIEIarOT19YHOTO CKJIaay, IPaliBHUKIB BiALIIB OpraHizaiii ciy:x0H, KepiBHUKIB MiAPO3ILTIB MepeMiH-
Horo ckianxy BH3 MBC VYkpaiHu Ta KypcaHTIB IpaBOOXOPOHIIIB] : HaBY.-METON. TMOCIOHUK. XepcoH : XD
OAYBC. 2016. 140 c. 25

Baiina T. C., Kpyrmmuk M. 1. Ctpoiiouii Bumikin kypcantis 3BO MBC Ykpainu sk BayKJInBa yMOBa 3MIITHEHHS
CITy>k00BOT JUCHHUIUTIHU Cy4yacHHX moJinecbkux. Crryoc6060-00108a nio2omosKka K 0CHO8A NPoghecilinoi Oi-
SIbHOCMI noniyeucokux: mamepianu kpyenoeo cmony. Oneca : OAYBC, 2019. C. 19-25.

Koner O. 1O., Hikonaes O. T. YnockoHaJIeHHS CITy>KOOBOI IMiJITOTOBKM MaiOyTHIX moJinedchkux. Opeani-
3ayisn npogecitinoi niocomosku ¢ nioposodinax Hayionarenoi noniyii Yxpainu : mamepianu kpye, cmony, 31
xo0BT 2017. Opeca : OYBC, 2017. C. 97-100.

Konowmienps HO. M., TTamaep A. 3., YBapoBa O. 0. YnockoHaneHHs piBHS (i3UYHOT MiITOTOBKH KYPCAHTIB
BH3 MBC VYkpainu 1uisixoM IpoBeIeHHs CEeKIIHHOT poOOTH 13 CIOPTUBHUX €NUHOOOPCTB. [lid2omoska no-
niyeticokux 8 ymosax pegpopmysanns cucmemu MBC Yrpainu: 36. nayk. np. (24 mpaens 2018 p., m. Xapkis).
Xapkis : XHYBC, 2018. C. 73-76.

[Mamraer A. 3., Tpimms K. O. [IpoGeMHi muTaHHS piBHA (i3UYHOT MiATOTOBKY MPAIiBHUKIB MaTPyIHHOT MOJIi-
uii. Cyosicbo6a nio2comoska K cucmema 8uxo0is, CNPIMOBAHUX HA YOOCKOHALEHHSL 3HAHb, YMIHb MA HABUYOK

npayisnuxie Hayionanvuoi noniyii Yxpainu’': mamepianu kpyenozo cmony, m. Odeca, 02 aucmonaoa 2018 p.
Opeca : OYBC, 2018. C. 125-127.

References

Pro Natsionalnu politsiiu: Zakon Ukrainy vid 2 lypnia 2015 roku [About the National Police: Law of Ukraine
dated July 2, 2015]. Retrieved from https://zakon.rada.gov.ua/laws/show/580-19 [in Ukrainian]

Pro Stroiovyi statut Zbroinykh Syl Ukrainy: Zakon Ukrainy vid 24 bereznia 1999 roku Ne 549-XJV [On the
Military Statute of the Armed Forces of Ukraine: Law of Ukraine dated March 24, 1999 No. 549-XJV].
Retrieved from http://zakon.rada.gov.ua/laws/show/ru/549-14

Anufriiev, M. L. (2003). Sluzhbova pidhotovka pratsivaykiv orhaniv vautrishnikh sprav [Service training of
employees of internal affairs bodies]. Kyiv: RVV MVS Ukrainy [in Ukrainian]

Albul, S. V., Nikolaiev, O. T., Torlo, O. I. & Yosypiv, Yu. R. (2018). Taktyko-spetsialna pidhotovka pratsivnykiv
Natsionalnoi politsii: navch. posib. [Tactical and special training of the National Police: training. manual].
Odesa; Lviv: ODUVS; LvDUVS [in Ukrainian]

Bondarenko, V. V. (2018). Profesiina pidhotovka pratsivnykiv patrulnoi politsii: zmist i perspektyvni napriamy:
monohrafiia [rofessional training of patrol police officers: content and promising directions: monograph].
Kyiv: FOP Kandyba T. P. [in Ukrainian]

Vaida, T. S. (2016). Stroiova pidhotovka pravookhorontsiv. Metodyka provedennia praktychnykh zaniat:
[dlia naukovo-pedahohichnoho skladu, pratsivnykiv viddiliv orhanizatsii sluzhby, kerivnykiv pidrozdiliv
pereminnoho skladu VNZ MVS Ukrainy ta kursantiv pravookhorontsiv]: navchalno-metodychnyi posibnyk
[Methodology for conducting practical classes: [for scientific and pedagogical staff, employees of departments
of service organization, heads of units of the variable staff of the Higher Education Institution of the Ministry
of Internal Affairs of Ukraine and cadets of law enforcement officers]: educational and methodological
manual]. Kherson: KhF ODUVS [in Ukrainian]

Vaida, T. S. & Kruhlyk, M. 1. (2019). Stroiovyi vyshkil kursantiv ZVO MVS Ukrainy yak vazhlyva umova
zmitsnennia sluzhbovoi dystsypliny suchasnykh politseiskykh [Military training of cadets of the Military
Academy of the Ministry of Internal Affairs of Ukraine as an important condition for strengthening the
service discipline of modern police officers]. Sluzhbovo-boiova pidhotovka yak osnova profesiinoi diialnosti
politseiskykh: materialy kruhloho stolu - Military training of cadets of the Military Academy of the Ministry
of Internal Affairs of Ukraine as an important condition for strengthening the service discipline of modern
police officers. Odesa: ODUVS, 19 - 25 [in Ukrainian]

102

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 4 (36)/2023



KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

10.

Konev, O. Yu. & Nikolaiev, O. T. (2017). Udoskonalennia sluzhbovoi pidhotovky maibutnikh politseiskykh
[Improvement of service training of future police officers]. Orhanizatsiia profesiinoi pidhotovky v pidrozdilakh
Natsionalnoi politsii Ukrainy: materialy kruh, stolu, 31 zhovt 2017 - Organization of professional training in
the units of the National Police of Ukraine: round table materials, October 31, 2017. Odesa: ODUVS, 97-100
[in Ukrainian]

Kolomiiets, Yu. M., Pashaiev, A. Z. & Uvarova, O. Yu. (2018). Udoskonalennia rivnia fizychnoi pidhotovky
kursantiv. VNZ MVS Ukrainy shliakhom provedennia sektsiinoi roboty iz sportyvnykh edynoborstv
[Improving the level of physical training of cadets of the Ministry of Internal Affairs of Ukraine by conducting
sectional work on martial arts]. Pidhotovka politseiskykh v umovakh reformuvannia systemy MVS Ukrainy:
zb. nauk. pr. (24 travnia 2018 r., m. Kharkiv) - Training of police officers in the context of reforming the
system of the Ministry of Internal Affairs of Ukraine: coll. of science Ave. (May 24, 2018, Kharkiv). Kharkiv:
KhNUVS, 73-76 [in Ukrainian]

Pashaiev, A. Z. & Trishyn, K. O. (2018). Problemni pytannia rivnia fizychnoi pidhotovky pratsivnykiv
patrulnoi politsii [Problematic issues of the level of physical training of patrol police officers]. Sluzhbova
pidhotovka yak systema vykhodiv, spriamovanykh na udoskonalennia znan, umin ta navychok pratsivnykiv
Natsionalnoi politsii Ukrainy, materialy kruhloho stolu, m. Odesa, 02 lystopada 2018 r. - Service training as
a system of exits aimed at improving the knowledge, abilities and skills of employees of the National Police of
Ukraine, materials of the round table, Odesa, November 02, 2018. Odesa: ODUVS, 125-127 [in Ukrainian]

Crarts Hanidnia o penakiii 18.12.2023

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaBo3HaecTBa. 4 (36)/2023 103



OninHnuyk P.
Ponb Ta 3Ha4yeHHs KpUMiHaNbHOro aHanisy B ynpasJiiHHI MPABOOXOPOHHOK AiSINbHICTIO

DOI:10.35774/app2023.04.104
VK 343.34

Poman Oniitnuuyk,

Kanouoam 10puouyHUX Hayx, 0oyenm, OOyeHm
Kagedpu be3nexu ma npagooxoOpoOHHOT
disnbHOCMI

3axionoykpaincbko20 HAYiOHANLHO2O
YHigepcumemy

ORCID: https://orcid.org/0000-0003-4228-1384

POJIb TA 3HAYEHHS KPUMIHAJIBHOT'O AHAJII3Y B YIIPABJITHHI
ITPABOOXOPOHHOIO AIAJBHICTIO

Poszensmnymo ponv ma sHauenHs KPUMIHATbHO20 AHANIZY 6 YNPAGIIHHI NPABOOXOPOHHOIO OisiibHicmio. IIpoanai-
308AHO NO2NAOU HAYKOBYIE HA KAme20pil, KI CMOCYIOMbCs POl Ma 3HAYEeHHS KPUMIHANbHO20 AHANI3Y 6 YNPAGIIHHI Npa-
800X0pOHHOI0 OisLnbHicmio. OOIPYHMOBAHO PONb M 3HAYEHHS KDUMIHATLHO2O AHANIZY 6 YIPABIIHHI NPABOOXOPOHHOIO
oistibricmio. Jlocniosceno 83aemo0ilo KPUMIHATILHO2O AHATIZY 3 NPOYECOM VAPAGIIHHS NPABOOXOPOHHOI OUSLIbHICIIO.
Oyineno ponv ma 3Ha4eHHs KPUMIHATbHO20 AHANI3Y 8 YNPABGIIHHI NPABOOXOPOHHOIO JisbHICMIO. 3’ AC08AHO NOHAMMA
OesAKUX Kame20piil, Wo 6e3n0cepedrbo CIMOCYIOMbCs GUSHAYEHHSL POl MA 3HAYEHHSA KPUMIHATLHO20 AHANI3ZY 8 YRPAGIIH-
HI NPAsooXoporHOI0 OisbHiCmI0. 3po0iieHo 8IONOBIOHI A8MOPCLKI GUCHOBKU U000 POJi A 3HAUEHHS KPUMIHAILHO2O
amanizy 8 ynpasuiHui npasooxopoHHoI0 OisIbHICMIO.

Knrouosi cnosa: kpuminanbHUil anaiis, npasooxopoHHAa OUSLIbHICMb, YAPAGLIHH NPABOOXOPOHHOK OlisIbHIC-
M, NPABOOXOPOHHI OPeaHU, IHHOPMAYIIHO-AHANIMUYHA OITbHICY.

Oliynychuk R.

The role and significance of criminal analysis in law enforcement management

The role and significance of criminal analysis in the management of law enforcement activities is considered.
The views of scientists on the categories related to the role and importance of criminal analysis in the management
of law enforcement activities were analyzed. The role and significance of criminal analysis in the management of
law enforcement activities is substantiated. The interaction of criminal analysis with the process of managing law
enforcement activities has been studied. The role and significance of criminal analysis in the management of law
enforcement activities is assessed. The concepts of some categories that are directly related to the definition of the role
and importance of criminal analysis in the management of law enforcement activities have been clarified. A number of
relevant author s conclusions have been made regarding the role and significance of criminal analysis in the management
of law enforcement activities.

At the current stage of development of Ukrainian society, the safety of'its citizens largely depends on the quality
and efficiency of law enforcement agencies in our country. The high level of activity of law enforcement agencies directly
depends on the professional management of this important and necessary law enforcement field.

Solving those urgent and everyday tasks facing law enforcement agencies require further improvement of
analytical activities and information exchange, using the most modern methods of obtaining it for further successful
planning, forecasting and management of law enforcement activities.

Analytical support and analytical support for the management of law enforcement activities deserve special
attention, which in the future ensures high-quality planning of measures to combat crime.

Today's practice shows the insignificant use, and sometimes direct ignoring and actual underestimation of
information and analytical capabilities, as a necessary tool for further successful management of law enforcement
activities with the aim of effective functioning of law enforcement agencies in the fight against criminal manifestations.
Therefore, this study is quite relevant, as it is related to the study and definition of the role and significance of criminal
analysis in the management of law enforcement activities.

Keywords: criminal analysis, law enforcement activity, management of law enforcement activities, law
enforcement agencies, information and analytical activity.

ITocranoBka npodaemu. Ha cygacHoMy eTari po3BHTKY YKpaiHCBKOTO CyCIUIBCTBa Oe3reka ii rpoma-
IISTH 0araTo B 4OMY 3aJICKHUTB BiJl IKOCTI Ta €(peKTUBHOCTI (YHKIIOHYBAaHHS B HAIIii epKaBi MPaBOOXOPOHHUX
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opraHiB. Bucokuii piBeHb JIsIILHOCTI MMPABOOXOPOHHHUX OPTaHIB 3aJIeKUTh BiJl MPOQECIHHOTO YIPaBITiHHS Ii€I0
BKJIMBOIO Ta HEOOX1THOIO ITPAaBOOXOPOHHOIO Ceporo.

BupinieHHS HaraJdpbHAX 1 HOBCSAKACHHUX 3aBIaHb, SIKI CTOSATH MEpes MPAaBOOXOPOHHIMHU OpraHaMH, IMo-
TpeOyIOTh MOJANBIIOTO BIOCKOHAIEHHS aHANITUYHOT TiSUTbHOCTI Ta 00MiHY iH(opMalli€ro, BUKOPUCTOBYIOUH Hall-
CyJacHiII MeToAH ii OTpUMaHHS IJIS TIONANBIIOTO YCIIIIHOTO IUTAaHyBAaHHS, IIPOTHO3YBAHHS Ta YIPaBIiHHS IIpa-
BOOXOPOHHOIO JiSJIbHICTIO.

Oco01nBO1 yBaru 3acJiyroBy€e aHaJIITHYHE 3a0e3MeUeHHs i aHAIITHIHUH CYTIPOBIJ yIIPaBIiHHS IIPABOOX0-
POHHOIO JiSJIBHICTIO, 1110 TAPaHTYE SIKICHE IUIaHyBaHHA 3aX0/1iB 3 00POTHOU 31 3JI0UMHHICTIO.

[TorouHa nUHaAMika aKTUBHOCTI OPTaHi30BaHOI 3JIOYMHHOCTI CBITYMThH MPO HU3BKY S)EKTHUBHICTD JisliTb-
HOCTI IIPABOOXOPOHHHX OPraHiB Ta HEJOCTATHE | HEIOCKOHAJIE YIIPABIIHHS IPABOOXOPOHHOIO MISUTEHICTIO.

[IpakTHKa CbOTOJICHHS CBIIYUTH PO HE3HAYHE BUKOPUCTAHHS, & IHKOJIM IIPSIMOTO ITHOPYBaHHS 1 akTHy-
HOT'O HEJJOOIIHIOBaHHA 1HPOPMaLifHO-aHATI THYHUX MOXKIIMBOCTEH K HEOOX1AHOT0 iIHCTPYMEHTAPIIO ISl HOAAIb-
[I0TO YCITINIHOTO YIPABIIiHHS MPAaBOOXOPOHHOIO JISUTBHICTIO 3 METOK0 €()EKTHBHOTO ()YHKI[IOHYBaHHS IIPABOOXO-
POHHUX OpTraHiB y O0POTHOI1 31 3IOUMHHUMU BUSBAMH. 3 OTJISIY Ha 1€ JOCIIHKSHHS IOBOJII aKTyallbHE, OCKIIbKA
BOHO IT0B’sI3aHE 13 TOCII/PKEHHAM 1 BU3HAYCHHSAM POJi Ta 3HAUCHHS KPUMIHAJIBHOTO aHAIi3y B YIPABIiHHI came
MIPaBOOXOPOHHOIO AiSIIBHICTIO.

AHAJIi3 ocTaHHIiX Aocaimkens i myoaikaniii. Okpemi MUTaHHSA, SKi OB’ sI3aH1 13 POJUTIO Ta 3HAYCHHSIM
KPUMIiHAJIBFHOTO aHAaJI3y B YIPAaBIiHHI MPaBOOXOPOHHOIO MISUTBHICTIO PO3MISIANKCH y TPAISIX YKPATHCHKUAX BUe-
HUX, Takux sk 1. A. ®equaka, O. B. Biactoka, [1. urukana, O. C. Kipeegoi, [I. [Tomimyka, M. Isens, O. M.
Knumentoka, O. M. Kiroesa ta I1. M. fkymko, O. @. Ko63aps, B. O. Kyumenka, O. M. IBuenka ta O. M. I'epa-
cumuyka, B. b. 3axoxaii Ta iH.

3okpema, [. A. @enyak y HaBUaIbHOMY MOCIOHUKY HaBOJUTh CUCTEMAaTHU30BaHI TEOPETUYHI pO3POOKH Ta
MPaKTHYHI peKoMeHIaIii y chepi KpuMiHaIbHOTO aHami3y i nissbHOCTI nomimii. O. B. Biaciok y HaykoBiit mparri
JOCIiAMB BUHUKHEHHS Ta CTaHOBJIEHHS KPUMIHAIBHOTO aHami3y B 60poTh0i 31 3nounHHicTiO. 1. Hurukan npumi-
JIUB yBary KpUMiHAJILHOMY aHAIII3Y K €IeMEHTY CUCTEMH iH(pOpMaIiiHOTO 3a0e31eUeHHs ONIepaTHBHO-PO3IITYKO-
Boi nistibHOCTI. O. C. KipeeBa B HayKOBOMY JOCTIIKEHHI PO3IVISHYJIA KpUMiHAIBHUHN aHaMI3 SIK OUH 3 €JIEMEHTIB
Yy CHCTEeMi TIPOTHIIT TepoprucTHIHUM 3arpo3am. JI. Tlominyk akiieHTyBaB CBOIO yBary Ha CTpareridyHoOMy KpUMi-
HaJbHOMY aHaji31 TEPOPUCTUUHOI 3arpo3u NPUKOPAOHHIHN Oe3Meli Ta BA3HAYeHHI CTyIeHs BIUIUBY ii YNHHHKIB Ha
CTaH IHTETPOBAHOTO YIPABIIHHI KOPJOHAMH B ITyHKTaX MPOIMYCKY A MbKHApoaHOTo crionydeHHs. M. IlIBers
JOCIIAMB KOHILIETITYalIbHi 3acaay MOOyI0BU CUCTEM YIpaBIiHHS iHpopMaLiiHOTO 3a0e3neyeHHs MisIbHOCTI Ipa-
BOOXOpOoHHHUX opraniB. O. M. KilnMeHIOK po3nIIsTHYB HalpsIMH YIOCKOHAIEHHS MEXaHi3My JIepKaBHOTO YIIpaBIIiH-
Hs IPaBOOXOPOHHOIO AisbHICcTIO. O. M. Kimroes Ta [1. M. SIKyIIko y CBOEMY HayKOBOMY AOCHIIKEHHI 3BEPHYIHCS
JI0 TIUTaHHS TIPO YIPABIiHHS B MPaBOOXOpoHHIN misuibHOCTI. O. ®. Kob3ap y cBOili HayKOBiil mpaii po3risHyB
B3a€MO/IIIO SIK HEB1J €MHY CKJIaJIOBY YIPaBIiHHA B IIPaBOOXOpOHHIN AisibHOCTI. B. O. Kyumenko, O. M. IBuenko
ta O. M. I'epacumuyk mocmiawim myOmiuyHe yrpapiiHHsS B cdepi mpaBooxopoHHOi mismbHOCTI. B. B. 3axoxaii
MPUIUIMB yBary iH(popManiiiHo-aHaTITHYHOMY 3a0€3IEUeHHIO YIIPAaBIiHH IPaBOOXOPOHHOIO Ta COLiaJbHO-EKO-
HOMIYHOIO JISUTHHICTIO (Ha 3acajiaX METOMOJIOTIT Ta MPAKTHKHU MPUKIATHOI CTATUCTHKH).

OpHak, HE3BaXKAlOYM Ha BaroMi Ta MPOAYKTHBHI HAyKOBi 3400YTKH y IIbOMY HampsiMi, 0arato acrekTiB
JaHOT TIpoOIEMaTHKH, 30KpeMa IMUTaHHS MO0 POJIi Ta 3HAYECHHS KPUMIHAIBHOTO aHaNi3y B YIpPaBJIiHHI MPaBo-
OXOPOHHOIO JISIIBHICTIO, BCE 111 MaJIOJOCII/IKEeH] Ta CIipHi, 0COOIMBO B IXHHOMY IIPAaKTUYHOMY 3aCTOCYBaHHI.

VY 3B’53Ky 3 ITUM, MeTa J0CJiIKeHHsI — BU3HAYCHHS POJIi Ta 3HAUYCHHS KPUMIHAIBHOTO aHAI3y B yIpaB-
JIHHI PaBOOXOPOHHOO TISUTBHICTIO 3 METOIO IXHBOTO MMOJANBIIOTO BPaxyBaHHS i 3aCTOCYBAaHHS B MPAaKTHUYHIH
JSUTBHOCTI MPAaBOOXOPOHHHUX OPTaHiB.

Buxisian ocHoBHOTro Marepiaiy mociimxkennsi. [lIBuakuii Ta ycminHuil po3BUTOK Oy/b-sKOi JepiKaBU
HEMOXIIUBUH 0€3 J1€BOTO ¥ e(eKTHBHOTO (DYHKIIIOHYBaHHS B Hill BCiX opraHiB JepkaBHOi Biamu. OcoOmuBoOi
yBard 3aciyroBy€ BHKOHaBYa Baja, 30KpeMa, IIPaBOOXOPOHHI OpraHH, sKi 3a0e3MneuyloTh HalliliHy Ta Oe3rnedny
JUSUTBHICTh TIPAKTUYHO BCIiX CYCIIJIBHHUX BiJHOCHH, 1[0 BHHUKAIOThH B Pi3HUX cepax CydacHOTO rPOMaTHCHKOTO
cycrinberBa. [T0BCSAKACHHI BUKIIMKH, TPYAHOILI Ta 3arPO3H, SKi MOCTIHHO BUITPOOOBYIOTH YKPATHIIIB HAa MIiI[HICTb,
BHMAararoTh BiJl HAC IIBUIKOTO Ta aJICKBaTHOTO pearyBaHHs. YCIiNIHA TpaHcopMallis IpaBOOXOPOHHUX OpPTaHiB,
a TaKOXK YIOCKOHAJICHHS MPOIIeCy ONTUMI3allii YIPaBIiHCHKOT MisSUTEHOCTI MPaBOOXOPOHHUMHE OpraHAMU Ma€e 0CO-
ONMMBO BaXkJIMBE 3HAUCHHS. AJDKE BiJl KOMIIETCHTHOTO Ta BUCOKOMPO(ECIHHOTo YIpaBIiHHSA MMPABOOXOPOHHHMU
OpraHaMU 3aJIC)KUTh PE3YJIBTATUBHICTD IXHBOI AISUTBHOCTI B HANPSIMKY OOPOTHOU 3 HETATHBHUMHU, CYCIIITBHO He-
0e3TNeYHIMH BHSIBAMHU. B cydacHUX yMOBaX CTaH olepaTHBHOT 00CTaHOBKH B YKpaiHi, 0COOINBO i1 4ac BOEHHOTO
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CTaHy, IPOIYKTHBHA Ta IIUICCIPIMOBaHa po0OOTa MPABOOXOPOHHHUX OPraHiB 3 MPOTHIIi 3JIOYMHHOCTI MOKIIHBA
JILe B pasi ix nmpodeciiHoro il pe3ynbTaTUBHOIO YIPaBIiHHS.

OpHax A7t TOTO YIPaBIiHHS IPAaBOOXOPOHHMMH OpPTraHAMH SIKICHO BIKOHYBAJIO HaraibHi 3aBIaHHS, He-
o0xigHe sxicHe iH(dopMalliiiHe, MporpaMHe Ta KOMIT I0TepHe 3a0e3nedeHHs. A/DKe SKiCHE Iep)KaBHE YIPaBIIiHHS,
HEBiJI’€MHOIO CKJI/IOBOIO SIKOTO € YIPABIIHHS MPAaBOOXOPOHHHUMH OpraHaMH, IOTpeOye KOMIETEHTHOI, BHCOKO-
npodeciiiHol aHaTITUYHOI MIATPUMKHU. 3a0e3neueHHs KepiBHUKIB PAaBOOXOPOHHUX OpraHiB HEOOX1IHOO iH(OP-
MaITi€ro 010 MaiOyTHBOTO PO3BUTKY IMOJIIH, SKI MOXKYTh BIUIMHYTH Ha CTaH 3JI0Y4MHHOCTI, TA€ 3MOTY M PO3pOOH-
THU TUJIAaHU Ta MEXaHi13MHU 3aro0iranHsa HebaXxaHUM CYCHUIbHO-HEOE3MeYHUM SBUIIIAM.

I. A. ®emuak y CIIyIIHO 3a3HAYAE, MO «KPUMIHATBHUA aHAalli3 € ASUTBHICTIO CIIBPOOITHHUKIB MTPaBOOXO-
POHHHX OpTaHIiB 3 BUKOPUCTAHHS {HTEIEKTYaILHOTO MPOrpaMHOTo 3a0e3MEeYeHHs Ta CUCTEMHOTO MiIXOAY LIOMIO0
300py BIAMOBIIHOI iHPOPMAITii, aHATITHIHOTO BUBYCHHS IIEBHUX XapPaKTCPUCTHK, TCHJCHIIH 3 METOI BCTAHOB-
JIEHHST B3a€EMO3B’A3KiB MK (pakTamu, MOAISIMH, SBUIIAMU, CYO €KTaMHU Ta 00 €KTaMH, ONTHMi3alii yrnpaBiIiHHA
MIPaBOOXOPOHHUMH OpPraHaMH¥ Ha JIep>)KaBHOMY, TEPUTOPIAIbHOMY PiBHI Ta ITiJl 4aC BUPIMICHHS KOHKPETHHUX 33134
poTUIil 304rHHOCTI» [1, C. 16].

B ropuanuHiii mitepaTypi i IpaBOOXOPOHHUM OPTaHOM 3allPONIOHOBAHO PO3YMITH «JIEpKABHUMA OpTraH,
HaJAUIeHW npaBamMu 1 000B’sI3KaMM 13 3[1HCHEHHs MPaBO3aXUCHOI M MpaBO3acTOCOBHOI AisIbHOCTI». BukoHy-
IOYH COIiaJIbHO 3HAuyIli poii y cdepi mpasa i MpaBOBUX BITHOCHH, PABOOXOPOHHI OpraHH SK 1HCTUTYIIiIHE
BIIaJIHE YTBOPEHHs Oe3MocepeIHbO OepyTh Y4acTh Yy peati3alii MpaBoBOl MOMITHKY JIepKaBU. BOHU € 4acTHHOIO
MexaHi3My 11 opraHizaiii Ta peaisaiii, IHCTPyMEHTOM IIPaBOBOTO PETYIIOBAHHS CYCHUILHUX BIIHOCHH B KpaiHi,
cy0’€KTOM MIXXHAPOAHUX MPABOBUX KOMYHIKaLii Aep:kaBH, 3a0e3MeUyl0Th peallizalilo HOpM IpaBa, KOHTPOJb 3a
ix BukoHanHsaM [10, c. 201].

TepMiH «IIPaBOOXOPOHHA AISIIBHICTB» YacTO 3TaJlyeThCs B Cy4acHii IopuaAnYHiil Jiteparypi. OnHaK cbo-
TOIIHI €JTMHOTO MiJXOMY /10 BU3HAUEHHS IHOTO TIOHATTS Ta WOTO O3HAK y MPABOBIH HAyIli HEMAE, IO CIIPHYUHSIE
YHCIIeHHI TUCKYCii 3 boro mpuBony. Taka cuTyallist yCKIaTHIOETHCS BiICYTHICTIO 3aKOHOIABY0 BH3HAYEHOTO IT0-
HATTS «IIPABOOXOPOHHA JTiSUTBHICTBY.

[IpaBooxopoHHA AisUIBHICTH — LI OAHA 13 (hopM peanizauii QyHKIIH AepKaBH, 10 Ma€ BIAJHUN XapaKTep
1 BUSABIISIETBCS Y 3aXKCTI IHTEPECIB Aep>KaBH, OC3IMEKU CYCITIIBCTBA, @ TAKOXK TapaHTyBaHHS MyONIiYHOT Oe3MeKH i
IPOMAJICHKOTO MOPAIKY, IIpaB Ta cBOOO (Pi3MUHUX 1 OPUAMYHHUX OCI0 Yepe3 3acTOCYBaHHS MPUMYCOBHUX 3aXO/iB
CIEIiaIbHO YIIOBHOBaXCHUMHU JIEPKABOIO OPTaHAMU Ta CIYKOOBUMH 0COOAMH y YiTKO BU3HAUEHUX 3aKOHOJAB-
CTBOM MPOLIEAYPHUX (POpMax i MpolrecyaIbHOMY TOPSIIKY.

VYnpaBiaiHHA TPaBOOXOPOHHOKO [ISUIBHICTIO MOKHA BHU3HAUUTH K CUCTEMAaTHUYHY JiSUTBHICTH Cy0’€KTa
yOpaBiIiHHA y chepi MPaBOOXOPOHHOT TiSUIBHOCTI, HAAUIEHOTO CIEiaIbHUMH BIaJHUMH [TOBHOBAKEHHSAMH IS
MPUUHATTS YIIPABIIHCHKUX PIllIeHb 100 00’ €KTa YIpaBJIiHHA, sIKa HalpaBJieHa HAa CTBOPSHHS Ta 3a0e3ICUeHHS
CHPUSTIMBOTO COIIAIbHO-IICUXOJIOTIYHOTO KJTIMAaTy B KOJEKTHBI 3 METOIO €()EKTUBHOI i pe3ylnbTaTHBHOI OOPOTH-
OW 3 pi3HUMH HETATUBHUMH COIIaTbHUMH BUSIBAMH.

YV pe3ynbTari NPOBEACHUX AOCITIKEHb MOXKHA 3pOOUTH TaKi BUCHOBKH ILIO/I0 POJIi Ta 3HAYEHHS KpUMi-
HAJIBHOTO aHaJIi3y B YIPAaBJIiHHI IPABOOXOPOHHOIO MisIIBHICTIO:

— KpUMIiHAJBHUI aHali3 Biirpae HaJ3BUYailHy BaXXJIMBY POJIb B YIIPaBIiHHI IPaBOOXOPOHHOIO JisUIbHIC-
TI0. AJlKe, 3aBIIIKA BMUJIOMY BUKOPHCTAHHIO THX MarepialliB, aKi Oy OTprMaHi B pe3yJIbTaTi poOOTH KpUMiHAIb-
HUX aHAJIITUKIB, KEPIBHUKU MOXYTh BJAIO CIUTAHYBaTH MOAAJBIII il 100 BUKOPUCTAHHS CHJI Ta 3aCO0iB s
3a0e3rneueHHs myOIiyHOi 0e3MeKH Ta TPOMaJICHKOTO TIOPSIIKY;

— BaroMe 3HAYCHHS Ma€ TaKOXX KPUMIHAJIBHUN aHAi3 MiJ] 4ac yXBaJICHHS YIPaBIIHCHKHUX PIllICHb LIONIO
YCHIITHOTO MPOBEACHHS HEMIACHHUX CJIITYHX (PO3IIYKOBHUX) diH y TIpoIIeci 3MiHCHEHHS TOCYI0BOTO PO3CJIiyBaH-
HsA. OCKUTBKH JIMIIE 3aBISKU MIBUAKOMY Ta ONEPaTUBHOMY OOMiHY HEOOXiIHOIO iH(opMallieo Mix Migpo3aiia-
MH TIPaBOOXOPOHHUX OpPTaHiB MOXKIIMBE CBO€YACHE Ta OOTPYHTOBAHE MPUHHSITTS yNPaBIIHCHKOTO PILICHHS IS
BIAJIOTO ¥ €()EeKTUBHOTO 3/1iHCHEHHsI CIEIiaTbHOTO 3aX0/Iy 3 METOIO 3all00iraHHs, BUSBICHHS Ta PO3CIIiTyBaHHS
KPUMiHAJIBHHUX TIPABOTIOPYIICHb.
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3ACTOCYBAHHS TPUMYCOBHUX 3AXO/1IB MEJJUYHOI'O
XAPAKTEPY: YKPATHA TA 3APYBIKHI KPATHUA

Y oaniii cmammi po3kpumo numanns 3acmocy8ants nPUMYco8UX 3ax00i8 MeOudHo20 xapakmepy 6 Yxpaiui ma
6 3apYOIdICHUX KPAIHAX.

Busnaueno, wo npumycosi 3axo0u mMeouyHo2o xapakmepy € 0608 3K08UMU 3AX00AMU 0epHcaAsU Y 8i0N0s8iob
Ha cycninbHo Hebesneune OisiHHA, 8YUHEeHe NCUXIYHO X8OPOI0 0C0D0I0, SIKI NONSA2AIOMb Y HAKLAOEHHI HA Hel NeGHUX 00-
MediceHb, Malomy Ha Memi iKY8aHHs maKoi ocobu, a makoic 3abe3neuenns 6e3nexku K X6o0po2o, max i CyCcniibemea
3azanom. Bcmanosneno, ski UOU NPUMYCOBUX 3aX00i6 MEOUUHO20 XapaKkmepy ichyiomy 8 YKpaiti.

30iticneno nopisusnvbhuil ananiz eanysei npaga Ykpainu ma inuux 0epicas y pamkax sikux 6iobyeacmucsi 3a-
CMOCYBAHHS NPUMYCOBUX 3AX00i68 MEOUUHO20 XAPAKMEDY, Adice He 3a8HCOU 3ACMOCYS8AHN MAKUX 3aX00i6 8i00ysacmb-
¢l 8 KpUMIHATLHOMY npoyeci. ¥ 0aHOMYy KOHMEKCMI OKpeMO PO32NSAHYMO KPUMIHAbHE NPOYeCyalbhe 3aKOHO0asCmeo
Anowii.

Y emammi makooic 0ocniodnceno numans OOMPUMAHHS NPAS NCUXIYHO XBOPUX OCIO npu 00CYO080MY PO3CAIOY-
BAHMI MaA CYO08OMY pO327IA0L CNPA8 W00 3ACMOCYBAHNS NPUMYCOBUX 3aX00I8 MeOUUH020 Xapakmepy. Bzamo 0o yeacu
MAKOIHC MINCHAPOOHI HOPMAMUBHO NPABOGI AKMIL.

Posensinymo npaxmuxy €sponeticokozo cydy 3 npas i00UHU Woo0o YMO8 3d SKUX 0coba modice Oymu no3oasnena
6ol (3aapewmosana) abo 3ampumMana siKk Oyule6HOX80pa Oisi NPOBEOEHHSL NCUXIAMPUYHO2O 0OCIECEHHSL.

Kniouosi cnosa: npumycogi 3axo0u MeoudHo20 Xapaxkmepy, npaed NCUXiuno X6opux ociob, KpumiHaibHUll npo-
yec, KpUMIHAIbHE NPOBAONHCEHHS, MIHCHAPOOHT HOPMATMUBHO-NPABOGT AKIMU.

Yurkevych I.

Application of coercive measures of a medical nature: Ukraine and foreign countries

This article discusses the issue of the use of coercive measures of a medical nature in Ukraine and in foreign
countries.

It was determined that coercive measures of a medical nature are mandatory measures of the state in response
to a socially dangerous act committed by a mentally ill person, which consist in imposing certain restrictions on him,
are aimed at the treatment of such a person, as well as ensuring the safety of both the patient and society in general. It
has been established what types of coercive measures of a medical nature exist in Ukraine.

A comparative analysis of the branches of the law of Ukraine and other states in which coercive measures of
a medical nature are used is carried out, because such measures are not always used in criminal proceedings. In this
context, the criminal procedural legislation of Japan is considered separately.

The article also examines the issue of observing the rights of mentally ill persons during pre-trial investigation
and judicial review of cases regarding the use of coercive measures of a medical nature. International normative legal
acts are also taken into account.

The practice of the European Court of Human Rights regarding the conditions under which a person can be
deprived of liberty (arrested) or detained as mentally ill for a psychiatric examination is considered.

Keywords: coercive measures of a medical nature, rights of mentally ill persons, criminal process, criminal
proceedings, international legal acts.

IMocranoBka npodaemu. KpuMinanbHi IpaBOMOPYIIEHHS K CyCITUTBHO HEOE3IEUH1 NiTHHS 3aTPOXKYIOTh
CYCILUIBHIN Oe3Meli Ta He PiJJKO BYNHIIOTHCS IICHXIYHO XBOpUMH 0cobamu. HebesmeuHicTs 0ci0, sKi CTpaxaaroTh
MICUXIYHUMH PO3JTaJaMH, 9aCTO MOKE MPOSIBISITHCE B 0COOMMBOCTAX (hOpMyBaHHS MOTHBIB BUMHEHHS CyCIUIEHO
HeOe3MeyHUX AifHb, 1[0 3yMOBIIIOE HECIOAIBAHUI Ta HelependauyBaHuil XxapakTep iXHbOI MOBEJIHKY, 3HAUCHHS
SIKOi BOHH MOXYTbH ITPOCTO HE YCBiIOMITIOBATH.
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OpkeBuny 1.
3acTocyBaHHS NPUMMYCOBUX 3axX0A4iB MEANYHOro XapakTepy: YkpaiHa Ta 3apybixHi kpaiHu

Came 1 3a0e31e4eHHs Oe3IeKH MICUXIYHO XBOPUX 0Ci0 Ta JUIS 3aXUCTY COIIyMY BiJI IXHIX CYCIIBHO He-
0e3MevHuX AisHb ICHYe€ MOXKIIMBICT 3aCTOCYBaHH IPUMYCOBHX 3aXOJiB MEIMYHOTO XapaKTepy y KPUMiHATBHUX
MIPOBAKCHHSX.

VY kpuMiHANBEHOMY IpaBi Ta mporeci YKpaiHu MUTaHH MIOJ0 3aCTOCYBaHHs IPUMYCOBHUX 3aXOJiB MEINY-
HOTO XapakTepy BBAXKAIOTHCS ONXHIMH 3 HAHOUTBII CKITAIHAX 1 KOMIUICKCHUX, aJKE OXOIUTIOIOTH 3HAHHS HE JINIIIe
IOPUIMYHHX HAYK, e i MEIUYHUX, 0 3yMOBIIIOE CKJIAIHICTh Y IXHROMY BTLJICHHI Ha MPAKTHUIII.

Came X 3aCTOCYBaHHS IIPHIMYCOBHX 3aXOJiB MEIHMYHOTO XapaKTePy CTOCYETHCS MpaB i cBOOO JIIONMHH,
rapanToBanux iii Koncruryuiero Ykpainu, TOOTO el iHCTUTYT OTpedye 4iTKoi MpaBoBOi peryisuii, y 3B 3Ky i3
YUM BUHUKA€E CyTTEBA HEOOXIHICTH HOTO JIETATBHOTO JOCIiIKECHHS.

[pu boMy 3aUTs1 KpaIIoro BUBYCHHS JAHOTO IHCTUTYTY Ta 3 METOK KOMILICKCHOTO aHAIIi3y 3aCTOCYBaH-
HS IPIMYCOBHX 3aXOiB MEIMYHOTO XapakTepy y KpUMIHAIBHUX IPOBA/DKEHHIX YKpaiHN HANEKHUTh 3MIHCHUTH
MOPIBHSUTBHHIA aHaJi3 13 3aKOHO/IABCTBOM Ta MPAKTUKOIO 3apyOIKHUX KpaiH.

AHaJi3 ocTaHHIX aocaigKeHb i myomikamiii. [IutanHs mM010 3aCTOCYBaHHS MPUMYCOBUX 3aXOJIiB Me-
JIUYHOTO XapaKTepy BHBYAIH TaKi HAYKOBIII SIK: IPUMYCOBHUX 3aXO0/[iB METUIHOTO XapaKTePy MaJH MiCIIE B PALIX
Takux BueHUX AK: AHTOHOB K.B., Apremenko O.0O., ['punesuu €.I"., [ipo3n B.I"., XKypasens B.A., Kymnuip A.M.,
Jlesenens [.B., Omiiinuk O.I1., Tleuko B.B,, CaBunipkuii 11.0., Tpodpumenko B.M., Tuunna J[.M., YarmmuHchbKui
K.O., IOxuo0 O.0. Ta igmii.

MeTta pocaimkeHHs] — 3IIHCHUTH aHAli3 3aCTOCYBaHHS MPUMYCOBUX 3aXOMiB MEAUYHOTO XapakTepy B
VYkpaini Ta B 3apyOiKHHX KpaiHaX.

BukJiiax 0cHOBHOro Marepiany gociaimkennsi. KpuMinaiabHO-IpaBoBi 3ax01u y cdepi npoTuaii 371041H-
HOCTI, IO 3aKPIIUICHI JepKaBoto, He 0OMEKYIOThCS JIHIIE TIPU3HAUYSHHIM ITOKapaHHs 32 CKOEHE TPABOIIOPYIIEH-
Hsl, aJie ¥ BKJIFOYAIOTh Y ceOe 1HII 3aX0Mi KPUMiHAIBHO-IIPABOBOTO XapaKTepy, MO PO3YMIIOTHCS SK CHCTEMa He-
KapaJlbHUX 3aXOJIiB, K1 CIIPSAMOBAHI BUPIIIUTH NIEBHY KaTEropito MUTaHb Y KPUMIHATBHOMY TIpaBi Ta mependadeHi
KpPUMiHAJIFHIM 3aKOHOIABCTBOM YKpaiHH, Ta caMe JI0 HUX HaJIeKaTh MPUMYCOBI 3aX0JM MEIUYHOTO XapaKTepy
(maini — I13MX) [1, c. 22].

Xoua muranHio [I3MX Tta #ioro 3acToCyBaHHIO BiJBEJCHA OKpeMa TiiaBa y KpuMmiHaibHOMY TpOIECy-
anpHOMY Konekci Yipainu (mami — KIIK Ykpaian), nedinimiro ioro nmogano y KpuminansHoMy Konekci YkpaiHu
(mani — KK Ykpainn), a came, y ctatTi 92 3aKpiIuieHO: «IIPUMYCOBUMH 3aX0IaMU MEIUYHOT'O XapaKTepy € HaJaHHs
aMOyJIaTOPHOI MCUXiaTPUYHOT JOIIOMOTH, TIOMIIIIEHHsI OCOOH, sIKa BUMHHJIA CYCITIIBHO HeOe3NevHe MisHHS, 10
TiJIAAa€ i1 03HAKY JIISTHHSA, iepeadadenoro OcoOaMBor0 YacTHHORO 110r0 Kosiekey, B crienianbHui JIiKyBaTbHUI
3aKJIaj] 3 METO 11 000B’SI3KOBOTO JIIKyBaHHS, & TAKOXK 3al00IraHHs] BAMHEHHIO HEIO CYCITIIbHO HEOC3MEeUHHX -
sHBY [2].

Crarreto 94 KK VYkpainu 3akpimieno yotupy Buau [I13MX (HamgaHHs aMOyJIaTOpHOI IICHX1aTpHYHOI J10-
MOMOTH, a TaKOX TOCIITaNi3alis 10 BiIMOBIIHOTO 3aKIaay i3 3BUYAHUM, MOCUJIEHUM Ta CYBOPUM HAIJISAOM),
3aCTOCYBAHHS SKUX 3[IHCHIOETHCS Y BIIMTOBIIHOCTI 31 CTAHOM IICHX19HO XBOPOT1 0cO0H, a came TSHKKICTIO 11 3aXBO-
pIOBaHHS Ta HEOE3MEUHICTIO 11 171 CyCNiIbCTBA y TAaKOMY cTaHi [2].

He nmumre B Ykpaini, aiie # y Oinbimocti iHmmx kpaid [I3MX THM 4u IHIIHM YHHOM CKJIAJAI0Th COOOI0
KPUMiHAJIFHO-TIPABOBUH 1HCTUTYT. 30KpeMa, TaKi 3aXO[H € Pi3HOBUIOM MPUMYCOBUX Ta 3aCTOCOBYIOTHCS Y SIK
peaxiiisi gep>kaBH Ha KPHMiHAJIbHI MPABOMOPYIICHHS 3 METOK 3aXUCTY CYCHIBCTBA BijJi KpUMIHAJIBHUX MTPABO-
MOpYLIeHb i caMHX MCUXIYHO XBOpHUX 0ci0. Takuii HanpsAM € TOKTPUHAJIBFHUM y MPABOBiM Hayli sIK 3apyOiKHUX
KpaiH, Tak i Ykpainu [3, ¢. 175].

BaxnuBo 3ayBakuTH, 1110 BIAMOBITHO O KPUMIHAJIBLHOTO 3aKOHOAABCTBA OiIBIIOCTI 3apyOiKHUX KpaiH,
0Cco0H, SKiI CKOIJIM KpUMIHAJILHO KapHi 3JI0YMHU B CTaHI HEOCYIHOCTI 3BUILHSIOTHCS Bill TOKapaHHs. HaTomicTb
MiAJSIraoTh 10 3aCTOCYBAHHS MO0 TAKUX 0Ci0 MPEBEHTUBHUX 3aX0/1iB, 30KpeMa MPUMYCOBHX 3aX0J1iB MEIUIHOTO
xapakrtepy. Taka mporenypa 3MiHCHIOETECS B CHECHIANBHIX MEIUYHIX 3aKiIaax 3 HaJaHHS [CUXIaTpUIHOI 10TI0-
MoOrH. 3rajjafi MOJI0KEHH MArOTh Miclle OyTH y 0araTbox KkpaiHax €BpOITY 3 KOHTHHEHTAJIBHOI CUCTEMOIO IIpaBa
(Himewuwnna, [Tonbema, Icnanis), y kpainax 3aransHoro npasa (BemukoOpuranist, CLIIA), Takoxx ABcrpaiii, [3paini
Ta iHmwmx [3,c. 175].

Ha nporuBary BuinesrajganoMy, y Takux aepkabax sk Snonis, Kuraiiceka Haponna Pecrny6mika, Pecrry-
6nika Kopes ta Tainann — 3acrocyBanus [I13MX xou 1 3akpiIuieHO B KpUMiHAJIBHOMY 3aKOHOAABCTBI, OJJHAK caMa
MpoIielypa He TIPOBOJAUTHLCS B MEXKaX KPUMIHAIBHOTO TIPaBa Ta BiJMOBITHO — BITHOCUTHCS 0 MPEIMETY PETYITFO-
BaHHS IHIIUX Tajly3eil mpaBa, 30KpeMa LUBIJILHOTO Ta aJIMiHICTPaTUBHOTO mpasa [3, c. 176].

Hanpuknan, BignosimHo mo crarti 39 Kpuminaneaoro koxekcy fAmnonii (3akon Ned4S Big 1907 poky 3
OCTaHHIMU 3MiHaMH NPUHHATUME 3riHO 3 3akoHoM Ne 72 Bix 2017 poky), mii BHACHiJOK HEoCyIHOCTI (Ooxke-
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BULIS) HE MiJIATaloTh NMoKapaHHto. [Ipyu koMY, iHIII TOJOKEHHS B KPUMiHATBHOMY 3aKOHONIABCTBI, sSIKi 3aKpi-
IUTIOBaJIM O 3aCTOCYBaHHS aHANOTiyHUX yKpaiHcbkuM [I3MX — BigcyTHi. OkpeMo BapTo 3ayBaXKUTH, IO y TiH kK
ctarti KpuMiHanpHOTO KoJIeKey STOHIT 3a3HaUu€HO TIOM’SIKIIICHHS TIOKApPaHHs Y BUTIAIKY OOMEXEHOT JIi€31aTHOCTI
3nmounHLA [4].

OCKIJTbKH IICUXIYHO XBOP1 0COOH, SIKi BAMHUIIA KPUMIHAIBHI IIPABOTIOPYIICHHS, € 0COOJINBOIO KaTETOPI€0
3JIOYHHIIIB, TO TPU JAOCTIDKCHHAX BAPTO OKPEMY yBary MPHIUIATH JOTPUMAHHIO IX MPaB MPH JOCYJOBOMY PO3-
CJIiTyBaHHI Ta CyJIOBOMY PO3IIISAl TAKUX CIIPAB.

3BepTarouuch 10 MKHAPOJHUX TapaHTil, CIIiJ] 3raJaTi OCHOBHI HOPMaTHBHO-TIPABOBI aKTi, 110 BigoOpa-
JKAIOTh 3araJIbHONIPUIHATI IMO3HUIIIT MO0 3aCTOCYBaHHS 3aMO0DKHHUX 3aX0/iB CTOCOBHO OCI0 3 NMCUXIYHHMU PO3-
JaaMH 94 XBOPOOaMHu.

Sk 3akpimieHo y crarti 9 MixkHapoIHOTO aKTy PO TPOMASTHCEKI Ta TIOJMITHYHI ITpaBa - KOYKHA JIFOIUHA
Mae MpaBo Ha CBOOOIY Ta OCOOHMCTY HEJOTOPKAHHICTh. TaKkoXk MaHWU aKT MICTUTH MMOJIOKEHHS PO TE, IO HIKOTO
HE MOXe OyTH 1030aBIIeHO BOJIi 1HAKIIIE, SIK Ha ITiICTaBaX i BIIMOBIIHO JI0 MPOIEAYPH, SKa TependadeHa 3aKOHO-
JaBCTBOM [5].

BinmosinHo 10 npaBrina 82 MiHIManbHHUX CTaHAAPTHUX MTPABHII IIOBOPKEHHS 3 B’ I3HSAMU, 3aTBEPIKCHUX
I Konrpecom OOH 1o nomnepeaxkeHHIO 3I04MHHOCTI Ta MOBEAIHKY 3 paBonopyiHukamu B XKenesi 30.08.1955,
«oco0u, BU3HAHI JTyIIEBHOXBOPUMH, HE MIJISATAIOTh TIOPEMHOMY YB’SI3HEHHIO. TOMY CIIiJT BYKUBATH 3aXOMiB IS
SIKHAHIIBUALIIOTO MIEPEBENCHHS 1X y 3aKJIau sl JYIIEBHOXBOPUX. B’s3HIB, sIKi CTPaXKAAIOTh iHIIUMU IICUXIYHHU-
MU 3aXBOPIOBAHHSMH YW MArOTh MOAiI0HI Baju, Tpeba OpaTu i HANIAL 1 JTIKYBaTH B CHICIIAILHUX» [6].

Came  TpoBapKeHHs Moo 3actocyBanHs [I3MX MOBHHHO BiIOBiIaTH 3rafaHUM CTaHAAPTaM 3a]Is
3aXUCTY MPaB Ta CBOOO JIFONWHY, aJDKe iX MOPYIICHHS MOXKE TIOTiPIIMTH IICUXIYHUH CTaH JyIIEBHOXBOPOI 0COOH.

VY maHoMy KOHTEKCTI BaXKJIMBO 3rajiaTH, 1o caMe 3acTtocyBaHHs [[3MX BHIINAIOTH B Haylli SIK [IPaBo, a He
000B 30K CyIy, aJDKE 3aCTOCOBYIOTRCS JIUIIIE JI0 OCI0, SIKi € CYCIUIBHO HEOS3MEUHUMH, TIPO 1110 3a3HAYa€E Y CBOIN
npari Psmko O.B. [7, c. 536].

B VkpaiHi y npoBapkeHHSIX Tpo 3actocyBaHHsA [I3MX jie pUHIMIT pe3yMITIii TICHXI9HOTO 30pOB’s,
IO 3aKpirieHu# y ctaTTi 3 3akoHy Ykpainu «[Ipo mcuxiaTpudHy TOIMIOMOTY», Ta € 0COOIHBO BRXKIIMBHM, aJIXKE 3a-
KPIIUTIOE TIOJNIOKEHHS Y SIKUX HIEThCS PO Te, M0 KOXKHA 0c00a BBAYKAETHCSI TAKOIO, SIKA HE Ma€ IICUXITHOTO po3Jia-
Iy, TOTIOKH HOT0 HAasIBHICTH He Oy/ie BCTAHOBIICHA HAJIC)KHIM YHHOM Y BIIMOBITHOCTI IO YHHHOTO 3aKOHOAIBCTBA
KOMIIETEHTHUMH OpraHam¥ [§].

3a1s MOBHOLIIHHOTO AOTPUMAHHS MpaB 1 CBOOOA JIIOMUHY Ta HAJIEKHOTO 31HCHEHHS 3aXUcTy €Bporiei-
ChKHUH cyn 3 mpas oauHu (nan — €CILUI) po3nisaae cripaBu 3a TOAaHUMH CKapraMy y KaTreropii KpuMiHaJIbHUX
MIPOBaKEHB 1I0A0 3acTocyBaHHs [I3MX.

Cyani 301HCHIOIOTh BIACHI (YHKINT IMiJ] 9ac MPOBAKCHHS 3 OCOOJIHMBOIO YBKHICTIO Ta MHIBHICTIO.
Hanpuknan, y crpasi «[aitnn npotu ['epmanii» (Haidn v. Germani), 3asaBa Ne 6587/04, piwenns Bix 13 ciuns
2011 p., xinneBe pimenHs Bix 13 tpaus 2011 p., a Takox y crnpaBi «X. npotu @irnsaaii» (X. v. Finland)
Ne34806/04, pimwenns Big 3 junasa 2012 p. KOHCTaTOBaHO, LIO IS AOCATHEHHS 3aBIaHb MIAIMYHKTY «€» IYHKTY
1 crarti 5 KoHBeHIii mpo 3axUCT MpaB JIOIWHU 1 OCHOBOIIOJIOKHUX cBOOOJ Bixl 1950 poky ocoba Moxke OyTH T10-
30aBiieHa BOJIi (3aapemToBaHa) abo 3aTpuMaHa AK TyIEBHOXBOPA Ul MPOBEACHHS MCUXIaTPUYHOTO OOCTEKEHHS
TIJIBKY Y BUIAJIKy HASBHOCTI HACTYITHHX TPhOX MiHIMaJIbHHUX YMOB [9; 10, c. 865]:

1) mani po Te, 110 ocoba A0 K01 3acTocoBytoThCs [I3MX Mae ncuxiyHi po3naan moBUHHA OyTH BCTaHOB-
JIeHa Ha MiJICTaBi 00’ €KTUBHOI MEIUYHOT €KCIIEPTH3H, IIPOBEJICHOT BIAMOBIHUM Ta KOMIIETEHTHUM opraHoM. [Ipu
LIbOMY HE IOBUHHO BUHUKATH KOJIHUX CYMHIBIB y IIPAaBIUBOCTI Ta JOCTOBIPHOCTI Takoi iH(popmaii;

2) B ocobwu, 10 sIKo1 IIaHyeTbest 3actocyBanHs [I3MX ncuxiyHWi po3niaa MOBHHEH OyTH Ha CTajii, 1o
nepenbadae criiky norpedy B i3oisiwii. To6To HeoOXiAHICTh 13011 TOBUHHA OyTH OTHO3HAYHOIO;

3) pileHHS TPO MPOMOBKEHHSI 130JIA1lIi TOBUHHO CHIBBIJTHOCHUTHCH i3 THM SK 30€pira€ThCsi MCUXIYHOTO
CTaHy 0coou.

BucnoBku. [IpuMycoBi 3ax0nu MEIMIHOTO XapakTepy € MPUMYCOBHMH 3aX0AaMH JIEPKaBH Y BIAIOBIIb
Ha CyCHiJIbHO HeOe3NevyHe AisTHHS, BUNHEHE IICUXIYHO XBOPOIO 0CO00I0, SIKi MOIATaloTh Y HaKJIaZACHHI Ha Hel IeB-
HUX OOMEKEeHb, MalOTh HA METI1 JIIKYBaHHS TaKoT 0COOH, a TAKOXK 3a0e31eueHHs OE3MeKH K XBOPOT0, TaK 1 CyCITiTb-
cTBa 3arajioM. B YkpaiHi, sk 1 B iHIINX kpainax €Bponu, a Takoxx B CLIIA i ABcTpaitii, Taki 3aX0AH 3aCTOCOBYIOTb-
sl JIo 0ci0 B Mekax KpUMIHAIBHOTO MPOBAKEHHS, TIPOTE B TaKUX KpaiHax A3ii sk SAnonis, Kuralickka Haponna
PecmyOnika Ta Pecniy6nika Kopes 3acrocyBanns [I13MX BiZHOCUTBCS A0 MPEIMETY PETYIIOBAHHS 1HIIUX Tamy3ei
mpasa.
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MNPUYUHHO-HACJIIJKOBUH 3B’SI30K —- YMOBA
BIAITOBIJAJIBHOCTI BATBKIB 3A HIKOAY, 3AITIOAISAHY
MAJIOJIITHIMHA YU HEITOBHOJIITHIMA OCOBAMHA

Y ecmammi suceimnioemucs npobremamuxa 8ionogioanbHocmi 6amvKie 3a 0ii MANOIIMHIX YU HENOGHONIMHIX
ocib. 3okpema, 36epmacmocs y6aza Ha NPUYUHHO-HACAIOKOBUIL 36 30K 8UHU HAMbKie ma/abo 3akiady oceimu K cyocu-
diapno-conioapuuii 0606 ’a30k. Ilpu yvbomy, npunyun GUHY8AMOCMI UPANCAEMbCIL He 8 MOMY, W0 OamvKu, 3 0210y HA
axmuuny 6i0cmamns OKPemo20 NPONCUBAHHS 60 CB0IX Oimell, 36LIbHAIOMbC 8I0 6i0N0GI0ANLHOCII Y PA3i 6I0CYMHOCMI
ix uHU, a 6 MOMY, WO BOHU BIONOBIOANLHI 3a HEBUKOHAHHSA C8OIX OAMBKIBCLKUX 0008 'A3Ki6. AHANIZyeEMbCsl Cy008a NPaK-
TMUKa ma 36epmacmuvcs yeaza Ha nionopsaoKo8aHull xapaxkmep 8ionogioanbHocmi 6amvKie (3axiady ocgimu) iuuie y pasi
8i0CYmMHOCMI y HENOBHONIMHBOI 0COOU DOCNAMHBLO20 MAUHA OJIsl BIOWKOOYBAHHS 3A80AHOT HUM WKOOU. Apeymenmosa-
HO, WO NPUYUHHO-HACTIOKOBULL 38 130K € 8AXNCIUBUM MA € OCHOBHOIO YMOB0I0 NOKAAOEHHS HA OeNiK8eHma 0608 A3KY
8i0WKOOY8amu 3ano0isHy Mai0AMHbLOIO Yl HENOBHONIMHBOIW 0COD0I0 WKOOY.

Knrouosi crosa: wikooa, Manonimui ma HenOGHOMMHI 0CobU, 6AMbKU, 3aK1A0 0CEIMU, NPUYUHHO-HACTIOKOBUT
36 'A30K, 8UHA.

Hlushchenko 1.

Causal relation — condition of parents’ liability for damage caused by minors or minors

The article highlights the problem of parents’ responsibility for the actions of minors. In particular, attention
is drawn to the fact that the tort law of Ukraine applies the general principle of liability for fault, along with this, as an
exception, the law foresees the possibility of imposing liability on the person who caused the damage without fault. The
fault of the parents of minors or minors who caused damage has its own characteristics and, in our opinion, should be
considered careless. After all, even if the parents deliberately left their minor or underage children unattended, or led
an immoral lifestyle, the parents did not cause harm directly. The above actions of the parents were mostly aimed not
at causing harm to another person, but at the improper performance of parenthood in relation to the upbringing and
maintenance of minors or minors. That is why the article talks about the cause-and-effect relationship of the fault of the
parents and/or the educational institution as a subsidiary and solidarity obligation. At the same time, the principle of
culpability is expressed not in the fact that parents, given the actual distance of separate residence from their children,
are exempted from responsibility in the absence of their fault, but in the fact that they are responsible for failure to
Sulfill their parental duties. Attention is drawn to the fact that the responsibility of parents should not be considered
as a penalty for the actions of minors or minors. Such liability should be considered as a guarantee for the injured
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AKTyanbHi gncKycii.

party, in particular a guarantee that the damages caused to him will be compensated, and the guilty parties will still be
held responsible. Judicial practice is analyzed and attention is drawn to the subordinate nature of the responsibility of
parents (educational institution) only in the event that a minor does not have sufficient property to compensate for the
damage caused by him. It is argued that the cause-and-effect relationship is important and is the main condition for
imposing on the delinquent the obligation to compensate the damage caused by a minor or minor.

Keywords: damage, minors and minors, parents, educational institution, cause-and-effect relationship, fault.

IMocranoBka mpodaemu. Binomo, mo KoHIEMIIis BUHU Oepe CBil MOYaTOK e 3 PUMCHKOTO MMPHBATHOTO
mpasa, e MiJ BUHOI (culpa) po3yMijiocs HEIOTPUMAHHS Ti€l MOBEAIHKH, II0 BUMAraeTbes mpaBoM. Ha mymky
€. M. Opau ta b. il. Tummk, ropuctu CrapoaaBHE0ro Pumy posyMiny BHHY K IIPOTHIIPABHY ITOBEIIHKY, HEO-
Jep>KaHHS MOBEIIHKH, Mepe10adeHoi IpaBoM, TOOTO SK IIOBEIIHKY, a HE IICHXI9HE CTABICHHS IPaBOIOPYIIHUKA 10
0e3mnocepeIHbO CBOET OBEAIHKH Ta 11 HaciakiB [1, ¢. 173].

AHaJIi3 oCTaHHIX AocaigxKeHb i nyOaikanii. Y HagsBHUX Ha CHOTOIHI HAYKOBUX MpALSX PO3MIAAAETh-
s 3a3BHYail mpoOlieMaTHKa IPAaBOBUX HACTIIKIB MPAaBOYMHIB, IUBLIFHO-IIPABOBOTO 3aXHCTy MafHOBUX IIpaB, a
TaKOX BUYMHEHHSI TIPAaBOYMHIB MAJOJIITHIMU YH HETIOBHOJITHIMUA ocobamu. Hait0iibi BiIOMUMH € TUcCepTalliiiai
po6otu XK. JI. YopHoi Ha Temy «I{MBiTbHO-TIPABOBHIA 3aXHCT MAHHOBHX ITPAB Ta IHTEPECIB MAJIOJIITHIX 1 HEMTOBHO-
JiTHIX oci6» (2006 p.), I. A. KoBanenko Ha Temy «llMBiIbHO-TIpaBOBA BiJIIOBiIANBHICTE 0Ci0 i3 BagamMu BOJi»
(2018 p.), O. . IlleBuntnn Ha TeMy «[IpaBOBi HACHI KU PABOYHHIB, BANHEHUX MAIOJITHIMHU Ta HETIOBHOMITHIMU
ocobamm» (2020 p.), H. O. Tumyxk «BunHEeHHS MaJONITHIMH Ta HEIOBHOMITHIMHA 0COOaMH IIPaBOYHMHIB B MEPEKi
IaTeprer» (2021 p.) Ta iHmIi.

MeTo10 gocaifzkeHHs1 € OOTPYHTYBaHHS IIPUIMHHO-HACIIIKOBOTO 3B 513Ky SK YMOBH BiATIOBiNAIBHOCTI
0aThKiB 32 IIKOY 3aMOJisTHY MAJIOIITHIMK UM HEMIOBHOJIITHIMH 0CO0aMH.

BukJjaa ocHOBHOT0 mMaTtepiajy A0CTilKeHHs. Y TUBUIBHOMY IpaBi (JopMaMH BUHH € YMHUCEIN Ta HEO-
OEpEKHICT, KA MOAUISIETHCS HA MPOCTy Ta rpyOy. Jlo Toro s, BuHA (ii (hopMa) He BIUIMBAE HA PO3MIp BiIIOBI-
JambHOCTI. Y NeNIKTHOMY IIpaBi YKpaiHU Ii€ 3araJbHUH NPHHITUI BiAMOBIJATBHOCTI 32 BUHY, HOPS 13 UM, SIK
BHHSATOK, 3aKOHOM Tepe0adacThCsl MOKIIHBICTh TOKJIAICHHS Ha 3all0/1iF0Bava IIKOAY BiIOBITadbHOCTI O€3 BHHHU.
Buna 6aTbKiB MaNONMITHIX YM HEITOBHOJIITHIX 0Ci0, SIKi CIPHYMHIIN IIIKOY, Ma€ cBOi 0COOIMBOCTI 1, HA HALTY TyM-
Ky, IOBHHHA PO3IIIATHCH SIK HeoOepexkHa. AJDKe HaBITh Y TOMY pa3i, SKIIO 0aThKH HABMHCHO 3aJIHIIATU CBOIX
MAaJIOJITHIX UM HEMOBHOITHIX AiTeH 0e3 HAaIIA Ly, UM BETM aMOPATIbHUH CIOCi0 XKUTTS, OaThKHU X HE 3al0AII0BaIH
mkoxy 6e3nocepenabo. HaBeneHi i 0aThKiB 31€0UIBIIOT0 OyiIH CIPAMOBAaH1 HE Ha 3aMOiTHHS IKOIH 1HIIIH 0CcOo-
01, a Ha HeHaJIe)KHE BUKOHAHHS 0aThKIBCTBA IIOJI0 BUXOBAHHS Ta YTPUMAHHS MAJIOJITHIX UM HETIOBHOJIITHIX OCi0.

OxpiM HaBEIEHOTO BHIIE, HA HANIy AYMKY, BiIMOBIiTalbHICTH OAaTHKIB TaKOXK HE BapTO PO3MIAOATH SIK
mrTpadHy CaHKIIO 3a TiSTHHS MAJOJITHIX Y HEMOBHOMITHIX 0ci6. Taka BiATOBINANBHICTE € TapaHTIEI0 IS T10-
TEPIIJIOi CTOPOHH, 30KpeMa rapaHTie€r0 TOTo, IO 3aBaaHi i 30UTKH OyAyTh BIIIIKOJOBAaHI, a BUHHI 0COOM BCE XK
TaKH TOHECYTh BiAMOBITAIbHICTS.

Takuit miaxixg oTpuMaB cxBasieHHs me y 1949 poui. CynoBa mpakTrka CKiajlacs TaKUM YHHOM, IO BH-
pilIyroun NUTaHHS BUHYBaToCTi OATHKIB i 3BUIBHEHHS OCTAHHIX BiJ BiJIOBiAAIBHOCTI JIUIIE 32 HEMOXKIIMBOCTI
nepen0aYnTH HIMU 3aIIOIisTHHS IIKOAH a0 Ko Oyae MOBEACHO, IO IIKOAa He Moria OyTH BiABEpHEHA IXHIMH
JTiThMH (CTUXIMHE JTUXO0, MPUPOIHI KaTakiIi3Mu Tomio). OIHAK B CHITy PI3HUX KUTTEBUX OOCTAaBUH TPAILISIOTHCS
cuTyarlii Koju 0aTbKK 3MYIIICHI JSSKHIA Yac 3aJHIIaTH CBOTX MaJIOJITHIX UM HEMOBHOJITHIX 0Ci0 Ha JOBTHi mepi-
ox 6e3 0coOHCTOro 6aThKIBCHKOTO HAIMAY (BaXKKa XBOpoOa, mepeOyBaHHs 3a KOPILOHOM ToIo). I1pu npoMy ciin
PO3YMITH, IO B TAKOMY pa3i MPHUHIUIT BUHYBATOCTI BUPAKAETHCS HE B TOMY, 0 OAaTHKH, 3 ONNIIAY HA BiJACTaHb Ta
OKpeMe TIPO)KUBAHHS BiJl CBOIX AiTeH, 3BIILHSFOTHCS BiJl BIAIOBIJAIILHOCTI Y pasi BIICYTHOCTI iX BUHH, & B TOMY,
10 BOHH BiAMOBIZabHI 32 HEBUKOHAHHS CBOIX 000B’s3KiB. Sk cimymiHo 3a3Hadaroth O. b. ['Haris, C. b. [Tanamap,
«i3 3arajbHOTO MPaBUJIa IOI0 CAMOCTIHHOI BiINIOBIIATBHOCTI HEMOBHOIIITHIX 32 3aBIaHy HUMH IIKOJY € BUHSATOK
— y pa3i BIICYTHOCTI y HEMOBHOMITHIX MaiiHa 0aThku (YCHHOBIIOBaYi) a00 MiKIyBaJIbHUKH 3000B’sA3aHi BiJIIKO-
JyBaTH IIKOJY, 3aBaHy 3 BUHH HEMOBHOMIITHBLOTO. [XHi 000B’I3KK MAIOTh H0JATKOBMI (cyOcHiapHuil) XapakTep.
Crij 3a3Ha4YMTH, 10 X0Ya BiAMOBIAAILHICTh OATHKIB 3a IIKOMY IMOB’s3aHa 3 BiIOBINAIBHICTIO HEMOBHOMITHIX, 11
MOXO/DKEHHS Ta MiACTaBU € He3anexHuMH. OmHaK CIIiJ 3a3HAYNUTH, 110 IS BIAMOBIZAIBHICTE HE MOXKE BUHUKATH
cama 1o co0i, OCKIIbKH BOHA IIAMOPSIKOBaHA OaThKaM 1 TOBHICTIO 3AJIC)KUTh BiJl HACTAHHS BiAMOBIIAILHOCTI He-
MMOBHOJITHLOTO Ta HOTO MaHOBOT CIIPOMOXKHOCTI» [2, ¢. 43—44]. TlinTBep)KeHHAM BHUIIIEHABEICHOTO € PIllICHHS
mo crpaii Ne 674/1179/22 Bix 15.03.2023 poky ImI0A0 BiIIIKOAYBaHHS MaiHOBOI Ta MOPAJIBHOT KO, 3aBIAHOT
HETMOBHOIIITHIM BHACTIIOK BUNHEHHS KPUMIHAJILHOTO TpaBonopymeHHs [3].
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nyweHko I.
MpUYNHHO-HACNIAKOBMIA 3B’S30K — yMOBa BiANOBiAaNbHOCTI 6aTbKiB 3a WKOAY, 3ano4isaHy ManoniTHIMM ...

OTXe, BIAMOBIabHICTE OATHKIB Ma€ IMiIMOPSAKOBAHUN XapaKTep, OCKUILKA OCHOBHHIA TI030B IPO Bij-
IIKOJYBAHHS [IKOIU MOAAETHCS IO HEMOBHOMITHROTO. J|0JaTKOBI BUMOTH TpE’ SIBISIOTHCS 10 OAThKiB (YCHHOB-
JOBadiB) a00 MIKIYBAIBHUKIB JIMIIE 33 BIJICyTHOCTI y HEMOBHOJITHBOI 0COOW TIOCTATHHOTO MaiHa ISl BiJIIIKO-
JlyBaHHS 3aBJaHOi IIKOAW. Taka BiJMOBIIANBHICTh 32 HEMOBHOMITHIX MOKIAJA€THCS HA 000X OAaTHKIB HA OCHOBI
PIBHOTO PO3IOJLTY BiAMOBITaIBHOCTI, HE3aJIEKHO BiJI TOTO, MPOKUBAIOTH BOHU Pa3oM YH OKpeMO. TaKuM YHHOM,
JOCSTa€Tbesa OallaHC MK 3aXMCTOM IpaB MOTEPIUIMX Ta 3aXUCTOM IIPaB HEMOBHOJMITHIX OCi0, IO € Ba)JIUBOIO
03HAKOIO CIIPABEIIMBOCTI Ta €(PEeKTUBHOCTI CyIOUMHCTBA [2, C. 44-45].

Ha nymxy B. M. Ciiomu, «3 pHBOIY BU3HAYCHHS BUAY 3MIIIaHOT MHOXKUHHOCTI Y pa3i BiAIIKOIYBaHHS
IIKOJTH, 3aBIaHOI HEMOBHOIIITHROIO 0CO000, OaThku OYAyTh HECTH CYyOCHIIIapHO-COIiZapHY, a He CyOCHIIiapHO-
YacTKOBY BiANOBiganbHicTh. ComigapHiCTh 000B 3Ky OaThbKiB BUIUIMBA€E Takox 3i 3micty 4. 1 ct. 141 CK VYkpa-
{HH, BIIMOBIMHO J0 SIKOT MaTH, 0ATHKO MArOTh PiBHI MpaBa Ta 00OB’SA3KH IIONO AUTHHHU HE3aJICKHO BiJl TOTO, UH
nepeOyBaJid BOHHU Y IITI001 Mixk co0oto» [4, ¢. 70]. dakt xBopoOu uu Bia i31y OaThKiB TAKOK HE MOXKE CITYTYBaTH
MiJICTaBOIO JIJIS 3BIIbHEHHS 1X BiJl BIAIIKOAYBaHHs 30WTKIB, SKi 3aI0Jlisia MAJIONITHS UM HETOBHOIITHSA 0CO0a.
Baxkaemo, 1110 cI1ij] 3BepTaTH yBary Ha oOCTaBHHY, sika O cBiumia npo Oa)kaHHA Ta 3yCHIUIS OaThKiB IpUIMaTH
y4acTh Y BUXOBaHHI IIMX 0CI0 Ta HECTH BiJIMOBINAIBHICTD 3a 1X Aii.

Ha »anb, HENOOJMHOKUMU € BUITAJKH, KOJIM OOCTAaBUHHU JUTS BUXOBAaHHS CKIIQJIAIOTHCS HECIPUSITIHNBO, a
TOMY BCTAaHOBHUTH BHHY OaTBKiB JOCHUTH CKIagHO. [lomupennmu € BUagky, Koy 0aTbKU BKa3yIOTh Ha 3aHHSTICT
Ha poOOTi, SIK Ha MiICTaBy, KA IMEPEIKO/PKAE IM OpaTh akTHBHY y4acTh Y XKHUTTI quTuHH. Ha Hamry nymky, Ha-
BEJICHE CBIIYUTH HE MPO HEMOXKIUBICTH 3/IIHCHIOBATH HaJIe)KHE BUXOBaHHS MAJIOJITHIX 0Ci0, a po HebakaHHS
3aiiMaTHCs iX BUXOBaHHAM. SIK MPUKIIaJ, HABEJEMO TaKy Cy[JoBy crpaBy. HanBipHsIHCBKHIA pailoHHui cyx IBaHO-
JIOYKU. Y CyIOBOMY 3acijaHHi OyJl0 BCTAHOBJIEHO, 1[0 Y MOMEHT IepeOyBaHHsS OaTbKiB Ha poOoTi, X 14 piuHa
JTI0YKa BHUTYIIIOBajia co0aKy MOpOAM POTBEINEp i3 MOPYIICHHSIM MpaBui yTpUMaHHS cobak. BHacnmizok doro Oyia
TpaBMOBaHa MaJIONITHA oco0a rpomMansHky 3. Biamosigadi 3amepedyBaiu 0308 1 MOJANIN anelsilifHy cKapry 10
IBano-®pankiBcrkoro anensniiHoro cyay. CyioM, po3IIISSHYBIIM BC1 Marepialid CrpaBH, 3’ sCOBAHO MOPYIICHHS
MpaBUJI YTPUMaHHs co0aK, KOTPi BUpaXKaJIUCs y BUTYIIIOBaHHI cOOaky 6e3 HaMOpAHUKA 1 TOBiAKa y HE BiIBECHO-
My JUIs 11bOTO MicIii. OCKIJIbKH JT0YKa BiJIOBiIadiB He Oyi1a o Iie moiHpopMOoBaHa, BUHHICTh CyJoM BOauanacs y
nisix 6arpkiB. ToMy anensuniiiHa ckapra Oyina BigXuieHa, pillieHHs Cy[y MepIIoi iHCTaHwii 3ajaumeHo 6e3 3MiH [5].

OCTaHHIM YacOM JIOCHTH MOIIUPEHUM € TBEP/DKEHHS 0aThKiB PO HEMOXKIIMBICTh CIIPABUTHCH 13 CBOTMH
JITBMH caMOTYXKu. OCOOIINBO 1€ CTOCYEThCSA 0C10 Tak 3BaHOTO «TiHEHIKepchKoro» Biky (12—16 pokis). Ha nym-
Ky IICHXOJIOTIB TaKi CHUTYyaIlil 3yMOBJICHI BTPATOI0 0AThKIBCHKOTO aBTOPUTETY (HEPABWIIbHI METOIU BHUXOBAHHS,
raneOHa MOBEIHKA caMUX 0aThKiB). Sk MpHKIax HaBemneMO Taky cyldoBy mpaktuky. o Kamycekoro paifoHHOrO
cyny 3BepHYynacs rpoMazsaka K., 13 BUMOroro BiIIKoAyBaTH il 3aBmaHi 30MTKH Bianosinaukor . V mo3oBHii
3asB1 HIUTOCS MPOTe, WO Y ii cagy ManomiTHiM C. OyJ0 BUMHEHO NOXKEXKY, BHACTIAOK SKOi 3TOPiJiK 3amacu ciHa Ta
caz. [lo3mBauka cTBEpIIKYE, IO TUTHHA MOCTIIHO pOOUTH TAKOTO poay 30MTKH. 3 I[LOTO IPHUBOIY BOHA HEOIHOPA-
30BO 3BepTajacs 10 OpraHiB MOMilii, ajie )KOJTHOTO Pe3yNbTary 1ie He mpuHeco. JuTuHa 1 Hagami 3anumaerbes 6e3
HanAy OaThKiB. Y CyTOBOMY 3aciJiaHHI MaTH TOSICHHJIA, 10 BOHA HE MOXKE HECTH BiJIOBIJANBHICTh 32 BUMNHOK
cuHa, 00 BiH HE MiANAEThCA BUXOBAHHIO 1 € 11e MajomiTHIM. Cyl pO3IIAHYBIIHM YCi Marepiajy cripaBy BCTAHOBHUB,
o OaTbKaMu HE JIOBEICHO TOTo (hakTy, IO IIKOJA 3alofisiHa BHACIIIOK HerepeOOpHOi CHITH 1 € HACIiKOM He-
CYMJTIHHOTO 3/IICHEHHSI BUXOBAHHS Ta HAINISAy 32 MAJOJITHIM, & TOMY IIPHUHIIOB JI0 BUCHOBKY, IO BiAIOBiAa4i
3000B’s13aH1 BIIITKOMYBATH 3aBIaHy HUM IIKOAY [6].

OxpiM 0coONHUBOCTI BCTaHOBJIEHHSI BUHU OATBhKiB y BiJIMOBIIANbHOCTI 3a LIKOAY, 3aBAaHy MaJIONITHIMU
Yy HEMOBHOJITHIMU 0cOo0aMH 3a3BHYail 3BEPTAETHCS yBara i Ha BIAMOBIAAIBHICTh 3aKJIa/ly OCBITH B SIKOMY 3Ha-
XOIUTHCS MAJIOJIITHS Y HETIOBHOJIITHA 0Cc00a.

Po3rnsnaroun Taky 0COOMUBICTh HacaMIIepe] 3BEPTAETHCS yBara, 110 MaJIOJIITHI YM HEMOBHOJITHI 0CO0H
Yyepes CBO1 NMCUXIYHI MOXKIIMBOCTI, 30KpeMa HEe3HaHHS Ta HEMOXKJIMBOCTI Y TIOBHIN Mipi yCB1IOMUTH BIACH1 JisH-
HS 9M X HACIIJKH, TOTPeOyIoTh Oe3nocepenHboro Harsay. OMHaK BCTaHOBICHH MexX audepeHiamii BiImosi-
JlaTbHOCTI OaThKIB Ta 3aKjaay OCBITH, SIKi 3000B’s13aH1 31HCHIOBATH HAIISA]] 32 MAJIOJIITHIMU YA HETTOBHOJITHIMU
ocobamu 3aBxIH NepeOyBarOTh y IMOJIi HAYKOBUX JUCKYCii. Tak, Hampukia, BUXOAIYH 31 3micTy 4. 4 cT. 1178
LK VYkpainu, cTae 04eBUIHO, 110 3aKOHOJABELb MIIIOB IIJIIXOM CyOcHIiapHOi BiIMOBIIadbHOCTI BIALIKOAYBaHHS
TIKOAH.

YV HayKoBili JliTepaTypi TaKOXK MPOMOHYETHCS BIAIIKOAYBAaHHS MIKOIH, 334aHOT MAJIONITHIM Y1 HEMTOBHO-
JITHIM M 9ac rnepeOyBaHHs y 3aKiIajli OCBITH PO3IVISIIATH SK COMiIapHY BIAMOBiAaNbHICTh. O/HAK, ICHYIOTh H
PO3YMIHHS TOTO, 110 3aKJIaJl MOXKE B3araii if He HECTH BIANOBIAAIBHICTD 3a 3aBIaH] MaJIONITHBOI0 0C00010 30UTKH,
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SKIO OyJie TOBEIEHO HOro HEeBHMHYBATiCTh a00 HA 3aKiiaj Moke OyTH TOKIaJeHAa CONiJapHa BiIOBIIAIBHICTb.
3anepeuytoun Takuil migxin . M. lleBueHKo cTBepaXkyBaja, o 1 0aTbKH, 1 3aKJIaJ OCBITH OKPEMO OBUHHI Bij-
MOB1IaTH 3a HEAOOPOCOBICHE BUKOHAHHS CBOIX 00OB’SI3KiB, SIKi € PI3HUMH 3a CBOErO Ipupooro. ColigapHa Bif-
MOBIANIFHICTH O3HAYA€ B3a€MHY BiIOBIIAJIbHICTh OJMH 32 OJHOTO, IO MPU3BENO O O MPHUTSATHEHHS BKa3aHUX
oci0 3a HEBUKOHAHHS 000B’sI3KiB, SIKi BOHH He 3000B’s13aH1 BUKOHYBaTH. Ha qymMKy BUeHoi 1ie Oy/ie He 110 iHIIIe K
HEBUIIPaBJaHe PO3IIMPEHHS BiANOBIIANbHOCTI BKa3aHuX cy0’exTiB [7, c. 97]. [linTpumytoun HaBeAeHY MO3HILII0
BB2)KAEMO, 110 BU3HAYUTH YACTKY BIJIOBIJAIBHOCTI 0Ci0 03HAa4a€ BCTAHOBUTH BiJICOTOK BHHHOCTI KOXKHOTO i3
YYaCHHUKIB IUBLITBHOTO mporecy. Cya y KOKHOMY KOHKPETHOMY BHITAJIKY, BUXOISUH i3 HABEJCHUX (DaKTiB, BPaxo-
BYFOUHM 0COOJIMBOCTI JiSUTBHOCTI 3aKJIay OCBITH, CTYIIHb 3aHATOCTI OATBHKIB, IX y4acTh Y BUXOBaHHI TaKHUX OCI0,
MOyKe 3000B’sI13aTH BIILIKOyBAaTH MIKOAY Y HEPiBHUX yacTkax. OKpiM IbOT0, 31€011b1I0r0 caMe OaTbKu 0OUparoTh
3aKJIa] OCBITH JJIsI HABYAHHS iXHBOI AUTHHH, a TOMY apryMEHTHU 10 HETIPUIETHOCTI 3alOAISIHHS MIKOAX IIiJ] Jac
nepeOyBaHHs MaJIONITHHOI YM HETIOBHOJITHHOT OCOOM y 3aKjiajli OCBITH BBaKAEMO HEOOIPYHTOBAHUMH Ta HIUMM
IHIIAM, HIJK 3HATTSIM 3 ce0€ BiAIOBIIaIbLHOCTI.

VY npasi CHIA st BCTaHOBJIECHHS MPUYMHHOTO 3B’S3KY MK IMPOTUIIPABHOIO ITOBEIIHKOK HAcaMIIEpe]
3BEpPTAETHCS yBara Ha HASBHICTHh «IIEPBHHHOI» a00 «pakTHUHOI» MpHuuHH (cause-in-fact), a Takox Ha 0Oe3rmo-
CepeaHI0 pUYHHY (proximate cause). Y mepioMy Npukiai BAKOPUCTOBYETHCS KPUTEPii: «AK OU He Iii Biamo-
BiJlaua, IKO/Ia Mo3MBavYeBi He Oyna O 3aBaaHay. [1o TOro %k, MOXIJIMBAM € BUKOPUCTAHHS TaK 3BAHOTO «CTaHIAPTY
nepBUHHOTO (hakTopy» (substantial factor): «um Oymnu aii BiAmoBigadya 3Ha4HUM (aKTOPOM ISt HACTAHHS LIKOAW.
VY npyromy — IOCIiIKYETHCS HAIBHICTD MIPUIMHHOTO 3B’ A3KY 3 MO3HUIIiH paBa, KON BCTAHOBIIOETHCS, YU TIOPY-
LIMB BIAMOBiZa4 CBOE 3000B’3aHHA. Y IOPHIWYHIN JITepaTypi 3a3HAYAETHCS MPO T€, IO KIOHATTS «IIEPBUHHOI
a00 «(hakTHIHOT» MPUIKHU (cause-in-fact) Mae HACTIIBKY MIMPOKHHA 3MICT, IO Y pa3i BUKOPUCTAHHS JIHIIE TAKOTO
MiJXOAY MOKJIaAeHHS BiIIOBIJAIILHOCTI Oy/e MOKJIMBUM y HaaOCypaHiuX cutyauisx» [8, ¢. 125]. OxpimM uporo
JUIS THO3EMHOTO TIpaBa MPH BCTAHOBJICHI PUYMHHOTO 3B’SA3KY MOXKE 3aCTOCOBYBATHCH 1 JJOKTPHHA «intervening
cause» (MpUUMHA, IO BTPy4aeThes). Lli€to «IpHUUnHOI0» BBAXKAETHCS «IOMis, siKa BigOynacs micisa Hepdanux ain
BiJlMOBi1aua i 301IBIINIIA 3aBJaHy HIKOLY. Y pasi, KOJU «IIPHYUHA, 0 BTPYYAETHCS» € OE3M0CePETHBOI0 TPHYH-
HOO IIIKOJIH, 3aBIAHOI [TO3MBAUCRI, Jii BiMOBiga4a HEe OyIyTh PO3MIAATHCS K OS3MOCEePEIHS IIPHYUHA IITKOIH.
AJie SIKIIO0 BUHUKHEHHS «IPUYWHH, 10 BTPYYAETHCS» MOXKHA OyJI0 epen0aynT BUXOASYH 13 [Iif BiAMOBITa4a, TO
OCTaHHil Oy/ie HeCTH BiJIMOBIJANBHICTh TAKOXK 1 32 JOAATKOBY HIKOAY» [9, c. 706].

BucnoBku. [TizcymoBytour BUIICHaABEIEHE JTOXOIMMO BUCHOBKY, 110 HEBU3HAHHS BHHU CyO’€KTIB BiJIO-
BITAJIBHOCTI 3a Jii MaJIOJITHIX YA HEMOBHOIITHIX OCIO MpW 3alOfisiHHI OCTaHHIMU IIKOIW € TPaBUIBHUM. AJDKe
po3msinary OaThbKiB YW 3aKJIAJIN OCBITH BUHHUMMU 32 JIii MaJIONITHIX 0Ci0 TpH 3aImoIisTHHI HAIMH KO O3HAYa€ Po3-
LIMPEHHS MeXi BiAMOBiJaIbHOCTI 1uX ocib. [1Ikoaa € HacHiIKoM caMe IPOTUIPABHOTO AiSHHS MaJIONITHIX YU HEMO-
BHOJIITHIX 0¢i0, a He OyIb-sSKUX HIHX 00cTaBuH. OTHAK IPHYMHHO-HACITIIKOBHH 3B’ 130K € OCHOBHOIO YMOBOIO TIO-
KJIaJIeHHA Ha JeTiKBeHTa 000B’ 3Ky BiJIIKOAYBaTH IIKOAY, 3aII0IiTHY MaJOJITHHOIO YH HEMIOBHOIITHBOIO 0CO00IO.
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THE ROLE OF THE LEGISLATIVE BRANCH IN ESTABLISHING AND
COORDINATING THE FUNCTIONING OF OTHER BRANCHES OF
GOVERNMENT

This article explores the functions of the legislative branch and their impact on the formation and organization
of other branches of government in political life. The legislative branch plays a crucial role in establishing legal norms
that regulate the functioning of other branches of government and state bodies. The article analyzes functions such as
legislative, constituent, and parliamentary control, which form the basis of state governance in the country.

The article highlights that the parliament serves as the legislative body responsible for enacting laws and
regulating their amendments. It also examines the constituent function of the parliament, which determines the legal
basis for the creation of other state bodies. The role of parliamentary control in ensuring compliance with the law and
oversight of the activities of other branches of government is also explored.

The authors discuss that the effective functioning of the legislative branch is key to the stability and development
of the state. They analyze the role of parliament in the process of law formation, establishment of state institutions, and
ensuring control over their activities. It is noted that parliamentary activity is of great importance for maintaining
democratic principles and the rule of law.

Keywords: Verkhovna Rada of Ukraine, parliament, functions of the parliament, parliament control, essence
of power.

Typuunos K.

Ponv 3akon00a6uoi zinku enaou y hopmyeanni ma Koopounauii oiansHocmi inuiux 2ok 61aou

Y cmammi docnioscyiomecsi pyHKYil 3aKk0H00a840T 2IIKU 61a0U MA iX 6NAUE HA POPMYBAHHS MA OP2AHI3AYII0
IHWUX 2II0K 61A0U 8 RONIMUYHOMY AHCUMMI. 3aKOH00as4a 61a0a 8idicpac GUPIUATLHY POTb Y 6CIAHOBIEHHT NPABOBUX
HOpM, AKI pe2ynioiomv (DYHKYIOHYBAHHS THWUX 2IIOK GIA0U MA OepiHCcABHUX opeanie. Y cmammi npoamanizosamo
maxi QYHKYii, AK 3aKOHO0A84a, YCMAHO8YA MAd NAPAAMEHMCbKO20 KOHMPONIO, AKI CKAAOAIOMb OCHOBY 0epiCA8HO20
VAPAGNIHHSA 8 KPAiHI.

Y cmammi niokpecnroemoca, wo naprameHm € 3aKOHOOABYUM OpP2AHOM, BiONOBIOANbHUM 3d NPULHAMMA
3AKOHI6 [ pe2ynto8ants Hecen st smii 00 Hux. Takooic po3ensidaemvcs ycmanosya GyHKYis napiLamenmy, Ka GU3HAYAe
npago8y 0CHO8Y 01 CIMBOPEHHS THUUX 0ePHCABHUX 0p2aHi8. Takooc 00CioHCyEMbCa pob NAPAAMEHMCHKO20 KOHMPOTIO
y 3abe3neventi 0OMpUMAHHS 3aKOHHOCMI Ma Ha2lA0Y 3a OIANbHICIIO THUUX 20K 81A0U.

Asmop 00800ums, wo egpexmusne QyHKYiOHY8aAHHs 3aKOHO0ABYOT 2LIKU 81A0U € 3ANOPYKOI0 CMAbITbHOCMI Ma
PO3BUMKY 0epicasu. AHANIZYEMbCA pONb NAPAAMEHMY 8 NPOYeCi 3AKOHOMBOPEHHS, CIBOPEHHS 0ePHCABHUX THCIMUMY Yl
ma 3abe3nedeHHs KOHMpouo 3a ix OifnbHicmio. 3a3Ha4aEMbCA, WO NAPIAMEHMCbKA OIANbHICIb MAE 8ellUKe 3HAUEHHS
015 NIOMPUMAHHA 0eMOKPAMUYHUX NPUHYUNIE | 8epXO68eHCMBa npasa.

Knrouosi cnosa: Bepxosna Pada Yrpainu, napramenm, Qyukyii napiamenmy, napiameHmcbKuil KOHMpoiy,
cymHuicmo 61a0u.

Introduction. The functions of legislative power in contemporary political life constitute the primary
pillar of state governance and the formation of the country’s legal system. The legislative branch plays a defining
role in establishing norms that regulate the functioning of other branches of government and the activities of state
bodies. Understanding the role and significance of these functions not only opens up prospects for the development
of'a democratic society but also determines the trajectory of the country’s political development.

In this context, the study of the functions of legislative power in terms of their influence on the formation
and organization of other branches of government proves to be extremely relevant. The development of the
legislative base of the country and the establishment of other branches of state power, including the executive and
judicial branches, depend on the legislative activities of the parliament.
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We will thoroughly examine the key functions of legislative power, focusing on their essence and impact
on the formation of the political and legal landscape of society. Analyzing these aspects will provide us with a
better understanding of the role of parliament and its place in the system of state governance, as well as pave the
way for the construction of a more democratic and legal society.

The analysis of recent research and publications indicates that the issue of the functions of legislative
power in the aspect of formation and organization of the activities of other branches of power is quite relevant,
especially in conditions of a state of war. Various aspects of this problem are discussed in the works of scholars
such as Nazarenko Ya., Omelchenko N., Pohorilka V., Shapoval V., Dobosh A. and others.

The purpose of the article is a systematic analysis of the functions of legislative power in the aspect of
formation and organization of the activities of other branches of power, identification of key trends, issues, and
solutions in this context is a crucial aspect of the study.

Presentation of the main research material. The study of various perspectives on the legal nature of
the functions of government bodies allows us to generalize that, firstly, the functions of the Verkhovna Rada of
Ukraine are characterized by the fact that they find their legal recognition in the Constitution of Ukraine or in other
domestic regulatory legal acts by delineating the competence of the Ukrainian parliament. In other words, they
are legitimate only insofar as they derive from the content of the respective regulatory acts and operate within the
framework of legal norms, which demonstrates their legal character and clearly defines the directions and types of
activities carried out within the competence of this government body [1, p. 656].

Secondly, the functions of the parliament are determined by the objective needs of state and societal
development from the perspective of both internal and external tasks of the state. They stem from the state, express
its will, and are organically linked to power. The volitional nature of state power requires endowing individual
subjects of power relations with corresponding functions. Thus, the authority creates a special exclusively legal
regime for the exercise by individual subjects, who occupy a specific position in socio-political relations (in
our case, this is the Verkhovna Rada of Ukraine), of their powers and ensures the development of international
relations, stable existence of the domestic political and legal system. This is an objective factor related to the very
essence of power. Therefore, the functions of the Ukrainian parliament are realized through public-administrative,
rather than any other self-governing activity.

Thirdly, the concept of «function» is often closely associated with the concept of «activity», as a result
of which some authors argue that these are identical legal categories [2, p. 380]. However, other researchers are
convinced that equating functions with directions of activity is not permissible because these categories exist in
different planes and mutually complement the general characteristics of the organization and activities of certain
bodies. In light of this approach, it can be generalized that the functions of the Verkhovna Rada of Ukraine are
the main directions of its activity, which determine the social purpose of the Ukrainian parliament. Moreover,
the categories of «functions of the Verkhovna Rada of Ukraine» and «social purpose of the Verkhovna Rada of
Ukraine» are closely related and correspond as guides, means, methods, and objects for achieving the goals of the
legislative body’s functioning.

Fourthly, by its nature, the functions of the parliament are determined by its legal character and arise
from the tasks before it. In this regard, the functions of the parliament are defined by the tasks that necessitate the
formation and functioning of the legislative body. The parliament carries out its functions solely for the purpose of
achieving specific external social goals and tasks. In the process of its work, there is a constant interaction of goals,
tasks, and functions established by the Constitution and other regulatory acts of Ukraine, adjusting their mutual
content. Such continuous interaction is determined by their close connection and unity. Fifthly, the tasks of the
parliament are implemented through the realization of its functions in the characteristic methods, means, forms,
and methods that are closely interconnected [1, p. 656-657].

It is worth emphasizing separately that in the implementation of the parliament’s functions, there exists a
targeted factor. In other words, the ultimate result in fulfilling the functions of the Verkhovna Rada of Ukraine is
the achievement of set tasks and goals [3, p. 12].

Therefore, the functions of the parliament are the directions and types of its activity that reflect its real role
in the state-building process and its social purpose in the country — the objective necessity of carrying out socially
beneficial, socially conditioned legislative, and other activities. Accordingly, the functions of the parliament include
legislative, representative, constituent, foreign policy, parliamentary control functions, and so on. These functions
are referred to in scholarly literature as «technological», «principal», «procedural». At the same time, with the
development of socio-political relations, new functions of the parliament emerge, or «traditional» functions acquire
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different meanings. Further discussion will delve into the functions of the parliament in the aspect of shaping and
organizing the activities of other branches of power.

One of such functions is legislative, which characterizes the nature of the legislative authority and, in
this sense, defines its primary functional purpose. According to Article 75 of the Constitution of Ukraine, the
Verkhovna Rada of Ukraine is the body of legislative authority. The essence of this function lies in the adoption of
laws, making amendments to them, declaring laws that have lost legal force, canceling or suspending the effect of
laws or their individual parts.

Additionally, it is worth noting that the parliament serves as a channel of communication between the
Ukrainian people, who according to the Constitution of Ukraine are the sole source of power, and the state. Its
main purpose is to express the will of the people and implement it through the adoption of quality laws that
meet the needs of the present. Clearly, as N. L. Omelchenko once noted, «it is very important to understand
the existing problems in the legislative activity of the parliament of Ukraine; to summarize scientific and legal
provisions regarding the researched issue; to identify positive and negative circumstances that occur in the process
of parliament exercising its functions, which directly affect the effectiveness of the legislative function of the
Verkhovna Rada of Ukraine» [4, p. 179].

Taking into account the above, it is important to emphasize that in the process of implementing the
legislative function of the parliament, all branches of state power participate, but each of them in specific forms.
Among the subjects participating in the exercise of the legislative function of the parliament are the President of
Ukraine and the government, who according to the Constitution of Ukraine have the right of legislative initiative
in the Verkhovna Rada. Moreover, bills identified by the President as urgent are considered by the parliament
urgently.

Furthermore, according to Article 94 of the Constitution of Ukraine, the President of Ukraine is obliged,
within fifteen days of receiving a law, to sign it or return the law with his reasoned and formulated proposals
to the parliament for reconsideration. In turn, the Constitutional Court of Ukraine decides on the conformity
of laws or their individual provisions with the Constitution. Thus, through its decisions, which are binding for
implementation, the Constitutional Court «enters» into the legislative activity of the parliament [4, p. 181].

Among the main functions of the Verkhovna Rada of Ukraine in terms of forming and organizing the
activities of other branches of power, a leading role is played by the constituent function, the essence of which
lies in the adoption of the Basic Law of the country and making amendments to it, laying down the legal basis for
the creation of all other branches of state power, as well as the activities of the parliament itself in forming other
branches of power.

One of the reasons for the existence of different scholarly positions regarding the definition of the content
of the constituent function is that the text of the Constitution of Ukraine does not directly mention the constituent
function of the parliament. However, an analysis of the powers of the parliament provides grounds to conclude that
the Basic Law of the country pays significant attention to the regulation of powers of a constituent nature.

According to V. F. Pohorylko, the constituent function of the parliament is considered in two aspects:
1) as a function of state formation, that is, the function of forming the organs of state power; 2) as a function of
lawmaking in terms of amending the Constitution of Ukraine [5, p. 17]. V. M. Shapoval views the content of the
constituent function somewhat differently, considering that according to the general theory of constitutionalism,
the right to adopt the constitution of the state belongs to the constituent function of the parliament [6, p. 16].

If the inclusion of the adoption of the constitution within the scope of the constituent function of the
legislative body triggers scholarly debate, there is no doubt about including the formation of state bodies within the
constituent function of the parliament. It should be noted that the scope of powers through which the parliament
exercises its constituent function is not limited to the examples mentioned above.

Among the constituent powers are also the authority of the parliament regarding the appointment of
elections and referendums, participation in the formation of its own parliamentary structures, promotion of the
formation of local self-government bodies, determination of the principles of territorial organization, and so on.

The constituent function was realized by the Verkhovna Rada of Ukraine with the adoption of the
Constitution of Ukraine in 1996 by establishing the system of state bodies, defining their status, powers, and
formation procedures. It is noteworthy that only the statuses of the highest state bodies are constitutionally
established. From this, it can be concluded that the system of state bodies is clearly defined by the Basic Law
of the country. Therefore, the parliament can establish new higher bodies of state power only by amending the
Constitution.
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If we talk about the third function of the legislative power in terms of shaping and organizing the activities
of other branches of government — parliamentary control, then this function has significant peculiarities determined
by the status of the control subject — the Verkhovna Rada of Ukraine as a representative body of the state. According
to O.A. Dobosh, this is «the basis for recognizing parliamentary control as a special form of state control that goes
beyond the traditional understanding of state control as a means of ensuring legality in public administration» [7,
p. 171-172].

Alongside the parliament, which directly exercises parliamentary control, specialized entities of such
control operate — committees of the Verkhovna Rada of Ukraine, temporary special commissions, temporary
investigative commissions, the Accounting Chamber, the Commissioner for Human Rights of the Verkhovna Rada
of Ukraine, which operate based on special laws in the manner established by the Regulations of the Verkhovna Rada
of Ukraine. However, such subjects of parliamentary control as the Accounting Chamber and the Commissioner
for Human Rights of the Verkhovna Rada do not encompass the entire scope of activity of the entities under their
control. For example, the authority of the Human Rights Commissioner does not extend to the rights of military
personnel, and the tasks of the Accounting Chamber are limited to the execution part of the State Budget [8, p.
113].

Conclusions. Taking the above into account, it can be summarized that the exercise of parliamentary
control is one of the most important functions of the legislative power, the implementation of which affects the
formation and development of the socio-political system of Ukraine, ensuring the protection of human and citizen
rights. Moreover, the function of parliamentary control is not limited only to external objects of such control (in
particular, the sphere of activity of executive authorities). In modern conditions, it should also involve effective
forms of such control within the parliament itself.

Thus, the functions of the legislative power play a decisive role in shaping and organizing the activities
of other branches of government, as the parliament, within the legal field, shapes the entire system of organization
of state power in the country. This happens through the implementation of such functions of the parliament as
legislative, constituent, and oversight. This list is not exhaustive, considering the dynamic development of social
relations, but the mentioned functions are the foundation for successful and effective public administration in
Ukraine.
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MIKHAPOIHI INIAXOAU 10 3ABE3IIEYEHHSA BAJTAHCY ITPABA HA
310POB’SA TA IHTEJEKTYAJIbHOI BIACHOCTI

Jloziune docnioxcenns cghepu inmenekmyanrvHol enachocmi 6 Ykpaini ma ceéimi nepedbauae maxuii 6eKmop
PO3BUMKY OePAUCABHOT NOTTMUKU, 32I0HO K020 THMELEeKMYANbHA 6LACHICIb MAE SUXOOUMU HA NePUUll NIAH 8 MAKPO-
EKOHOMIYHOMY PO36UMKY Oepdcasu. IIpome cghepa oxoponu 300pos’s nompebye 6inbut MouKoi yeacu 3 60Ky po36UHY-
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¥ cghepi 0xoponu 300p08 51, HEMOHCIUBO GUGECTU DIALONONYYYSL HACENEHHS KDAIH A 3YMOGIEHY YUM eKOHOMIYHY chepy
HA HATeHCHUTL PiGeHb PO3GUMKY.
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Yakovets 1.

International approaches to ensuring the balance of the right to health and intellectual property

Logical development of the sphere of intellectual property in Ukraine and the world foresees such a vector
of state policy development, according to which intellectual property should come to the fore in the macroeconomic
development of the state. However, the field of health care needs more careful attention from developed countries in
relation to developing countries. Economic feasibility in the case of health care have not such an important role as in
other areas, because the human life is the highest value. Therefore, without paying sufficient attention to the balanced
legislative regulation of intellectual property relations in the field of health care, it is impossible to bring the well-being
of the country s population and the resulting economic sphere to the appropriate level of development.

The article is devoted to the issues of the international approach to ensuring the balance of the right to health
and ensuring intellectual property rights. The author considered the human right to health as an integral part of the
Universal Declaration of Human Rights and a corresponding object of a number of concluded international key treaties
in this area.

The conducted analysis made it possible to form the conclusion that the cooperation of states in the field of
human rights has a solid legal basis, which includes agreements developed both at the universal and regional levels. At
the international level, a mechanism for monitoring the observance of these rights has developed, in which the World
Health Organization and the Committee on Economic, Social and Cultural Rights created under the Economic and So-
cial Council of the United Nations have a prominent place.

The international instruments for ensuring the realization of the right to health studied in the article also dem-
onstrate the correctness of a number of Ukrainian scientists regarding the specifics of the norms of international law.
On the one hand, this specificity lies in the fact that norms of international law are always the fruit of an agreement, an
expression of an agreement. They are created by at least two parties who are not legally subordinate to each other and
have equal rights. In some cases, they are the result of the purposeful activity of their creators, who strive to develop
appropriate norms, in others, they arise spontaneously.

On the other hand, norms of international law, even taking into account the limited scope of their action and
application, act as an expression of universal human will and universal human interests, including in the sphere of ob-
servance of human rights to health.

Keywords: right to health, access to medicines, intellectual property, TRIPS Agreement, perpetual greening of
patents.
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Akoseub I.
MixHapoaHi nigxoan Ao 3abesnedeHHst 6anaHCy nNpaBa Ha 340POB’A Ta iHTeNeKTyanbHOI BNACHOCTI

IMocTanoBka mpo6iaemu. [IpaBa JroarHN — 1Ie YHIBEpCabHI MpaBa BCIX JIIONEH HE3aJICKHO Bij iXHBOT
pacH, Kolbopy LIKIpH, CTaTi, MOBHU, PEIIrii, MOJITHYHUX YH IHIIMX MMEePEKOHAHb, HAIIIOHAIBHOTO YH COLiajIbHO-
TO TIOXO/DKEHHS, a TAKO)K MAHOBOTO YM iHIIOrO cTaHOBWINA. [IpaBo Ha 370pOB’s Ta IHII TpaBa JIFOAWHH, SKi
OB’ A3aHi 31 37I0POB’SIM, € 3000B’A3aHHSAMH, IO MAalOTh 00OB’A3KOBY IOPUIMYHY CHITY, SIKi 3aKpiIUIeHI B MiXKHa-
POIHHX JIOTOBOPAX 3 Mpas JitoauHu. [IpaBo Ha 310poB’st BU3HaHO Takoxk y Craryti BOO3. BogHouac, noctyn 1o
Jikapcbkux 3aco0iB oomexyeTrsest Yronoro TPIIIC B pamkax CBiToBoi oprasizaii TOpTiBiIi.

AHaJi3 ocTaHHIX Aocaimkens i mybsikaniid. [TuTaHHIM 0XOpPOHM 310POB’S B KOHTEKCTI JOTPUMAHHS
MpaB IHTEJIEKTYaIbHOI BIACHOCTI MPUCBIYEHO JTOBOJII BEJIMKE YMCIIO HAYKOBUX Ipallb, MEpEBaxHoO, y cdepi dino-
codii, HayK KPUMIHAIBHOTO ITUKITY, KOHCTUTYIIIHHOTO, aIMiHICTPAaTHBHOTO, IUBIJILHOTO MPaBa Ta MEHEKMEHTY,
30kpema, O. M. ITonosuy, M. B. Menxyi, H. O. Binoycosoi, 3. I. ['anymiku, O. FO. Kamunueoi ta iu. Ipu upo-
My, HE3BKAIOUM Ha PO3TAIYKEHICTh Cep HAYKOBHX IOIIYKIiB, BYCHI JOTENEp HE MIUIIIN JO CXBaJCHHS €TUHOI
JediHinii IbOro NOHATTA Ta HOTo CIiBBIIHOLIEHHS 3 IHITUMH 0a30BUMH KaTeropisiMu, 30KpeMa, e(heKTUBHICTIO UK
IOPUINYHOIO BU3HAYEHICTIO.

Buxiaan ocHOBHOTO MaTtepiaay mociaimkennsi. KoxxHa TorHa Mae paBo Ha HAMBUIIMNA JTOCSKHUH pi-
BeHb (DI3MYHOTO Ta MCUXIYHOTO 3/10poB’°st. KpaiHu HecyTh ropuaudHe 3000B’13aHHS PO3POOIISATH Ta BIIPOBAKY-
BaTU BIJAMOBIIHI 3MiHM B 3aKOHOJABCTBO Ta IPOBAJUTH MONITUKY, SIKA TAPAHTYE 3arallbHUN JOCTYII O SKiCHUX
MEIUYHHUX TIOCIYT Ta YCyBa€e MEPUIONPUYNHA HEPIBHOCTI B Taily3i OXOPOHH 3I0POB’S, Y TOMY YHCIi OiIHICTb,
CTUTMaTU3aLiI0 Ta TUCKPUMIiHAIIIO.

[IpaBo Ha 30pOB’sT HEBIAMIIBHE BiJ| 1HIIUX MPaB JIOIWHY, BKIIOYAIOUYH MIPABO HA OCBITY, Xap4yBaHHS,
JKUTIIO, TIPAITio Ta iH(opMaIlifo.

3arajgbHE OXOIUICHHSI OCTYT OXOPOHH 30POB’SI Ha OCHOBI IEPBHHHOI MEMKO-CaHITApHOI JOIIOMOTH J10-
romarae KpaiHaM peaji3yBaTH IIPaBoO Ha 310pOB’s, 32a0e3MeUyIOud BCIM JIFOISIM BiIKPUTHUI Ta CIPaBEIUBUI J10-
CTYH O MEIWYHHX MTOCIYT.

«[IpaBa nroauHM 3aKpilieHi y AOroBopax 3 MpaB JIIOAMHU. Yci aepxkaBu-uienn BOO3 parudixkysanu
IIOHAMEHIIe OMH MIKHAPOIHUH JIOTOBIp 3 MpaB JIFOAWHY, IO BKIIIOYAE NIPAaBO HA HAUBUIINHK JOCSKHHUN PIBCHD
3popoB’s. Ilicia parudikarii JoroBopy KpaiHa Hece I0pUIUYHI 3000B’13aHHS 1010 3aXUCTY Ta peaslizalii mpas,
BHU3HAHUX Y IIbOMY J0TOBOpi. J{)isi BUKOHAaHHS 3000B’s13aHb Y Tajly3i MpaB JIIOAWHY, SKi MalOTh 000B’SI3KOBY IOpH-
JUYHY CHITY, KpaiHaM HEeoOXiIHO 3aCTOCOBYBAaTH MPABO3aXUCHUH MiJXiJ IO OXOPOHH 30POB’S .

[IpaBo Ha HaWBUIIMIA JOCSHKHUK piBEHBb (DI3UYHOTO Ta MCUXIYHOTO 3A0POB’ S 3aKPIIICHO y HHU3II MiXKHA-
POAHO-TIPAaBOBUX JAOKYMEHTIB, BKIIOUaoud MiKHApOAHUN MAKT PO €KOHOMIYHI, COIialibHI Ta KyJIBTYPHI Ipasa.
Ile mae Ha MeTi sk TTpaBa, Tak i cBoOoaru. CBOOOIU BKIFOYAIOTH ITPABO KOHTPOJIIOBATH CBOE 3JI0POB’S Ta TiJIO (Ha-
MIPUKJIA]], CEKCYalbHi Ta PEPONYKTUBHI MIpaBa) Ta MpaBo HE MiaBaTHCs CTOPOHHBOMY BTPYYAHHIO (HAIIPHKIIA,
KaTyBaHHAM Ta MEIMYHOMY JIIKYBaHHIO Ta EKCIIEPUMEHTAIBHIM JOCIIIKCHHSIM 0€3 3r0o1H, 0 0COOINBO aKTy-
AJBHO JUIS JIFONEH 3 iHBaiIHICTIO). [IpaBa BKITFOYArOTh MPaBO HA TOCTYII IO SIKICHOTO MEANYHOTO 00CITyTOBYBaHHS
0e3 nuckpuminamii» [1].

[IpaBo3axucHUN MiAXiA O OXOPOHU 3A0POB’ sl 3000B’s13y€ KpaiHu (hopMyBaTH BiIOBIIHI MpaBa JIOIUHH:
e(heKkTHUBHI, TeHICPHO OPIEHTOBAHI, IHTETPOBaHI Ta IMiJ3BITHI MEIUKO-CaHITapHIN cucTeMi. 3MiHCHIOBATH iHIII 3a-
XOJIM B Tally3i OXOPOHH 3I0pPOB’sl, CIIPSIMOBaHI Ha TOKPAIICHHS OCHOBHUX JETCPMIiHAHT 3I0POB’Sl, TAKHUX SIK JIO-
CTYII JIO BOJIOTIOCTAauaHHs Ta CaHiTapii.

Ie o3nauae, mo KpaiHu MOBHHHI 3a0e3MeUyBaTH TOTPUMAHHS 3aKOHONABCTBA, MOJITHKU Ta MPOTpaM y
rayry3i OXOpOHH 3I0pOB’sI Ta CIPUATH peani3allii npas JOIUHH. JJoCIiKEHHS TOKa3yIOTh, 10 3aBUYACHE BKUTTS
3axX0iB MO0 3a0e3eUeHHs TOTPUMAHHS 3000B’sI13aHb y Taiy3i MpaB JIOAWHH TOIIoMarae KpaiHaM ITiIBUIyBaTy
piBeHb (PAaKTHYHOI PIBHOCTI Ta 3MIIHIOBATH CTIHKICTh 10 MOTpsACiHb. Hampukiias, 3acTocyBaHHS IIPaBO3aXxHCHOTO
MEXaHi3My JI0 C(hepH PEePOLYKTUBHOTO 370POB’ S MOXKE TOTIOMOTTH HAM BU3HAYHTH, KOO MipOIO MOMIEPEIKYBa-
Ha MaTepHUHCHKA CMEPTHICTH 1 3aXBOPIOBAHICTD € PE3YIIFTaTOM HU3KH ITOPYIICHB IPaB JTIOAWHH, BKIIIOUAIOUH IPOSB
JIUCKpPUMIHAI] Ta BiICYTHICTh JOCTYIY JI0 AKICHUX MEAMYHUX MOCIYT.

BinnoBiHO 710 IpaB03aXKUCHOTO MIIXOMY Y BCiX chepax METUIHUX ITOCITYT Ta ITOJIITHKU OXOPOHH 310POB’ s,
BKITIOYAFOYH 3a0€3MeUeHHs] TOTOBHOCTI JI0 HAJA3BUYAHHUX CHUTYyallildl y raiy3i CyCHiJIbHOI OXOPOHH 3IOPOB’S Ta
pearyBaHHS Ha HHUX, HCOOXiTHO BPaxOByBaTH OCHOBOIIOJOXKHI NPUHIMIH Ta CTAHAAPTH IIPaB JIOAWHH, 0 SKHAX
HaJIekKaThb Taki.

Heouckpuminayis ma pisnicms. BiImoBiHO 10 II-OTO TIPUHIIMITY JUTsI 3a0e3eUeHHs piBHOCTI HEOOX1THO
MPUIUIATH MEPIIOYEpProBy yBary moTpedam THX, XTO MOBHICTIO 3aMIIEHHUN 1M03a yBarow. PiBHICTB y cucTemi
TPOMaJICBKOTO OXOPOHH 37I0POB’Sl € OCHOBOIO BHSIBIICHHS Ta JIIKBiJaIlii HECIPaBeNIMBUX BiJIMIHHOCTEH y cde-
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AKTyanbHi gncKycii.

Pl OXOpOHH 370POB’S cepel pi3HUX cyOmonyisii. [IpaBo3axucHuU minxin 3abe3nedye mpaBoBi CTaHIAPTH Ta
3000B’s13aHH ISl IPAKTUYHOTO 3aCTOCYBAaHHS MPaBOBUX rapaHTiil piBHOCTI Ta HEAUCKpUMIHALI].

Jns mpotuaiil auckpuMiHamii TOoTpiOHO MPUAUIATH 0COOIMBY yBary MHOKHHHUM Ta B3a€MOIIOB’ I3aHUM
(hakTopam JUCKpUMIiHAILIi1, 30KpeMa CTarTi, paci, €THIYHIA TPUHAIEKHOCTI, IHBaJIIAHOCTI, CEKCyaJbHii opieHTalil,
TeHJICpHIN 1IGHTUYHOCTI Ta COMIaTbHO-CKOHOMIYHOMY CTaTyCy. MiKCEKTOpaJIbHUH iK1l JO3BOJISI€ BUBUATH He-
PIBHICTB y rairy3i OXOPOHH 30POB’sl, 3yMOBICHY MHOXKHHHIMH IIPHYUHAMHE BiTIy>KCHHS, Ta PO3POOHUTH 3aX0/IH 3
OXOPOHH 37I0POB’S 3 ypaxyBaHHAM (aKTOPiB, 10 epeTHHAOThCs. CION BiTHOCUTHCS, HATIPUKIIA, 3a0€3IIeYCHHS
HAJIaHHS MEIHMKO-CaHITApPHUX JAaHUX Y (opMarax, Mo JO3BOJSIOTH JIFOISIM OTPUMATHU JOCTYI A0 MOTPiOHOT iHpOp-
Martii.

Yyacme. 15 y4acti noTpiOHE pO3MIKUPEHHS MPaB Ta MOXKIMBOCTE KOPUCTYBa4iB MEAUYHHX [TOCIIYT, Mic-
LEBUX TPOMaJ] Ta TPOMAASHCHKOTO CYCIUTBCTBA IUIS iX 3aydCHHS A0 MPOLECIiB IUIaHyBaHHS, IPHHHATTS PillICHb
Ta 3IIMCHEHHS 3aXO[IB y raiy3i OXOPOHU 3J0pPOB’s MPOTATOM YCHOTO MPOTPAMHOTO IUKIY Ta Ha BCIX PIBHIX
cuctemu. 11{o6 Taka y4yacTs Oyna 3HaUyIIOK, BOHA MA€ CIMPATHCS Ha YiTKi CTpATeTii, CIpsIMOBaHI Ha yCYHEHHS
nucbaaHcy BIaJHUX MOBHOBAaXEHb, OLIIHKY MPAaKTUYHUX JJaHUX Ta BPETY/IIOBaHHS KOH(IIKTIB iHTEpecCiB A1 3a-
JIOBOJICHHS MOTpeO Ta OYiKyBaHb Jitojieldl. MeTon TuTaHyBaHHS Ha OCHOBI YYacTi MOKHA BHKOPHUCTOBYBATH JUISI
3anmydeHHs OeHediliapHUX TPYIl HACEIEHHS 10 pO3pOOKH METUYHUX OCTYT a00 BU3HAYE€HHS MPIOpUTETIB y cepi
Jep>KaBHUX BHTPAT.

Hiozeéimnicmo. Kpainu maroTh copMyBaTu JOCTYIHI Ta e(heKTUBHI MeXaHi3MH MiA3BiTHOCTI. BoHN MO-
JKYTh BKJIFOYATH aJMIiHICTPATUBHI Ta CYIOBi 3aCO0M 3aXUCTY Ta CUCTEMY HaDIALy 3 OOKY IHIIMX YCTaHOB, TAKUX
SIK HalllOHaJIbHI MTPAaBO3aXMCHI IHCTUTYTH Ta PETYJIOIOUl OpraHu y chepi 0XOpoHH 340pOB’S Ta COLIaJIbHOTO 3a-
Oe3neueHHs. MexaHi3mu 3 mpaB JiroauHd Opranizanii O0’eqnannx Hamiid, Bkimodatoun KoMiTeT 3 €eKOHOMIYHUX,
COLIIaJIbHUX Ta KYJABTYpHHUX MPaB, BiJirpae BaXIJIUBY poJib y 3a0€3MeueHH] MiI3BITHOCTI, PEryJspHO MEePeBipsA0oun
JOTPUMAaHHS KpaiHaMH CBOiX 3000B’3aHb y Tary3i IPpaB JIIOAWHH, TIOB’SI3aHUX i3 OXOPOHOIO 310pOB’SI.

Bce mmpine BU3HAETHCS BAXKIIMBICTh PETYIIOBAHHS IISUTbHOCTI HENEPKABHUX CTPYKTYD, TAKUX SK MPH-
BaTHHI CEKTOP Ta HEYPSJIOBI OpraHizallii s 3a0e3neueHHs JOTPUMaHHsI Ta 3aXUCTy HUMHU IpaB JitoauHu. Hanpu-
KJIaJl, 3alpOBa/DKYIOYH 3a00pOHU HA PEKIaMy, CTUMYIIOBAHHS IPOJAaXy Ta CIIOHCOPCTBO TIOTIOHOBHX BHPOOIB,
KpaiHU BUKOHYIOTH CBOI 3000B’s13aHHA y cdepi O0poTHOM 3 MalliHHAM BiAmoBiaHO 10 PamkoBoi konBeHIlii BOO3
1010 0OpOTHOU POTH TIOTIOHY. TpeTrnHa KpaiH (66), 110 CTaHOBIIATH YBEPTH HACEJIEHHS CBITY, IOBHICTIO 3a00pO-
HWIH BC1 OPMH PEKIIaMH, CTUMYITIOBaHHS POJIAXKy Ta CIIOHCOPCTBO TIOTIOHOBUX BHUPOOIB.

Jesiki 3000B’s13aHHS 3 TpaB JIOIUHN — HAIIPUKIIA, TapaHTis HEAUCKPUMIiHALl, — MatOTh O€3MI0CEPEaHIO
IIif0, TOJI SIK IIOJI0 1HIITMX KOMITOHEHTIB IpaBa Ha 3I0POB’sl, TAKUX SIK JOCTYII A0 MEPEAOBUX MEIUMIHUX TEXHOIO-
riif, ne nie IpUHIKI OCTYNnoBO1 peaitizaiii. Kpainu HecyTh ropuanyHe 3000B’13aHHS BXKUBAaTH B MAaKCUMAJIbHUX
MeXax HasiBHUX PEeCypcCiB 3aX0JliB JI0 TOTO, 100 PO3pOOIISATH Ta BIPOBAHKYBaTH 3aKOHOJIABY1 aKTH, 3aX0/IH IMOJIi-
TUKHU Ta IPOTPaMu 3 ypaxyBaHHSAM MpaB JOAUHHU [2, cT. 2]. Kpainu, siki MaroTh MOXKJIMBICTh Ha/1aBaTH JIOTIOMOTY,
3000B’513aHi CITIBIIPAIFOBATH 3 THMH, XTO Ma€ MEHIII peCypCH.

JloroBopu 3 Ipas JIOAMHH, IO BKIIOYAIOTh HOPMH, II0 CTOCYIOTHCS MpaBa Ha 3I0POB’ s, BKIIOYAIOTh Ha-
CTYTIHI:

— MixHaponHuil MakT Npo eKOHOMIYHi, COLlialibHI Ta KyJABTYpHI npaBa (cTarTs 12);

— MikHapoTHa KOHBEHIIIS TIPO JKBIJAIli0 BCiX (opM pacoBoi qUCKpuUMiHaIii (cTarTs 5(¢) iv));

— KongeHrtist mpo JikBigarito Bcix ¢popm auckpuminaiii moso xkinok (crarrti 11(1)(f), 12 ta 14(2)(b));

— KongeHiist mpo npaBa TuTHHH (CTaTTs 24);

MixHapoaHa KOHBEHIIIsl PO 3aXUCT MpaB YCiX TPYIAILIUX-MITPaHTIB Ta WieHiB ix cimel (cTarTi 28, 43(e)
ta 45(¢));

— KonBentiist npo npasa iHBanigiB (cTarts 25).

[IpaBo Ha 370poB’s BKIIOUaE 4 OCHOBHI B3a€MOIIOB’ SI3aH1 €JIEMEHTH: HAsBHICTh, JIOCTYIHICTD, IPHUHST-
HICTh Ta AKICTb.

HasBHicTh 03Hauae motpedy y MOCTaTHIN KUTBKOCTI (PyHKITIOHYFOUMX METUYHUAX YCTaHOB, TOBAPIB Ta I10-
cityr ams Beix. Moro MoskHa BEMIPSITH HUTAXOM aHAII3y JaHHX, 1€3arPeroBaHMX 3a PISHUMU KPHTEPIAMHU CTPATH-
(bikarrii, BKIIFOYAtOUH BiK, CTaTh, MiCIIC PO3TAIIyBaHHS Ta COMIaIbHO-CKOHOMIYHHHN CTaTyC, a TAKOXK 32 JIOTIOMOTOI0
SIKICHUX 00CTEKEHb, IO JO3BOJSIOTH BUSBILSITH IPOTAJIMHU B TOCTYITHOCTI.

JocrtymnHicTs nepeadadae, mob MeAUYHI yCTaHOBH, TOBApH Ta TIOCIYTH OYJIM TOCTYITHI KOXKHOMY. YOTHPB-
Ma MapaMeTpaMu JOCTYIHOCTI € HeAUCKpUMiHalis, (i3udHa JOCTYNHICTh, eKOHOMIYHA (I[IHOBA) IOCTYIHICTH Ta
JOCTYyMHICTh iHpopMarii [3, m. 12]. [le 0coOMMBO BayKIIMBO JIIS JIFOACH 3 THBAIHICTIO, SIKI YACTO CTHKAKOTHCS 31
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Akoseub I.
MixHapoaHi nigxoan Ao 3abesnedeHHst 6anaHCy nNpaBa Ha 340POB’A Ta iHTeNeKTyanbHOI BNACHOCTI

3HAYHUMH TIEPEIIKOIAMHU Ha IUIAXY 0 3A0POB’S, TIOB’SI3aHUMHU 3 HEIOCTYIHICTIO ITOCIYT, YCTAaHOB Ta MEIHKO-
caHiTapHoi iHdopmarii.

J1s o1iHKM TOoCTynmHOCTI oTpibeH anani3 Qiznunux, reorpadiuaux, (iHAHCOBUX Ta IHIIHMX O0ap’epiB Ha
IUIIXY JO MEIUKO-CaHITApPHUX CHUCTEM Ta MOCIYT, a TAKOXK NUIIXIiB iXHHOTO BIUTUBY Ha MapriHalli30BaHi Tpymu
HacesieHHs. [IpoBe/ieHHsI OLIHKH Mepe0ayae BCTAHOBICHHS YW 3aCTOCYBAHHS YITKUX 1 CTAHIAPTIB SIK y 3aKOHO-
JIABCTBI, TaK 1 y MOJITHLII 3 METOIO YCYHEHHS LIUX Oap’€piB.

[TpuiiHATHICTE Ma€ Ha yBa3i MOTPUMAaHHS MEAMYHOI €THKHU, BIMOBIMHICTh KYIBTYPHHM TPAJIHIISAM Ta
BpaxyBaHHS TeHAepHUX ocobnuBocTeil. s 3abe3neueHHs NPUHHATHOCTI HEOOXiAHO, 100 MEeIUYHI yCTaHOBH,
TOBapH, MOCIYTH Ta IPOTpaMH OyJIM OPI€HTOBaHI Ha JIFONCH Ta 3aJOBOJILHSIIM KOHKPETHI MOTPeOH Pi3HUX TPyl
HaCEJIEHHS, a TAaKOK BiJNOBIJJaM MDKHAPOAHUM CTaHJApTaM MEIUYHOI €TUKU 010 KOH(IIEHIIIHOCTI Ta mo-
iHpopMoBaHoi 3roau [3, m. 12].

SIKicTh NOUIMPIOETHCS HA OCHOBHI AETEPMiHAHTH 3I0POB’4, TakKi K Oe3leuHe MUTHE BOJOMOCTaYaHHs Ta
caHiTapis, a TaKoX Iepeadadae, Mo MeJINYHI yCTaHOBH, TOBAPH Ta IMOCIYTH MAlOTh OyTH CXBaJIeHi 3 HAyKOBOI Ta
MEJIMYHOT TOYOK 30DY.

SIKICTh € OJTHMM 13 KITFOYOBUX KOMITOHEHTIB 3arajbHOTO OXOIICHHS TIOCIYTaMU OXOPOHH 3710pOB’s. SIKicHi
MEIUYHI MOCIYTH MatoTh OyTH:

— Oe3MeYHNMH — 3a100ITaHHs TPaBMaTU3MYy Cepell 0Ci0, IS AKUX MPU3HAYAI0THCS MEIUYHI TOCITYTH;

— e()eKTUBHUMH — HAJJaHHS 3aCHOBAHMX Ha (PAKTWYHUX MAHWX MEAUYHUX MOCIYT ocobam, sKi iX moTpe-
OyI0TH;

— OpIEHTOBAaHMMH Ha JIFOJIEH — HaJaHHS MEIMIHOI JJOTIOMOTH BiJIIOBITHO 10 1HAMBIAyadIbHUX MOTPEO;

— CBOE€YACHUMH — 3MCHIIICHHS Yacy OYiKyBaHHS Ta YacOM HeOEe3MeUHUX BiJICTPOYOK;

— CIpaBEUTUBIMYU — HAJaHHSI MEMYHOI JOIIOMOTH, SIKICTh SIKOi HE 3MIHIOEThCS 3aJICKHO BiJl BiKy, CTaTi,
€THIYHOI MPUHAJISKHOCTI, Teorpa(iyHOro po3TallyBaHHS Ta COIiaIbHO-EKOHOMIYHOTO CTaTyCy;

— IHTErPOBaHUMH — HAJIAHHS MEIUYHOL JIOTIOMOTH, sIKa 3a0e3medye OBHHUH CIIEKTP MEIUKO-CaHITAPHUX
MOCIYT IPOTSTOM YCHOTO JKUTTEBOTO IUKILY;

— NIEBHMHU — MaKCHMaJIbHE BUKOPHCTAHHS IIePEeBar HAsIBHUX PECYPCiB Ta 3amo0iraHHs iX BTparam.

OmHaK cii BiAMITHTH, 110 HE3BAXKAIOYM Ha MPHHIIMI MOCTYIOBOI IMIIEMEHTAIII] 3aKiaieHuid B Mixk-
HApOIHOMY IMaKTi PO €eKOHOMI4Hi, COL[iaJIbHI 1 KYJIBTYpHI MpaBa, € 1 psJ BUKIIOYEHb 3 LIbOTO MPUHIUITY. 30KpeMa,
HE3aJISKHO BiJI HASIBHUX Y PO3MOPSHKEHHI MaTepialibHUX PECYPCiB 3 TOUKH 30pKy KoMiTeTy 3 €eKOHOMIYHHUX, CO-
LiaJbHUX Ta KYIBTYPHHX MPaB Iep>KaBU 3000B’sA3aHi IMIUIEMEHTYBaTH HACTYIIHE:

1) 3a0e3meunTy MpaBo HA JOCTYI O MEIUYHUX 3aKJIaJiB, TOBApIB 1 MOCIYTr Ha HETUCKPUMIHAIIHINA
OCHOBI, 0COOJIMBO JJIs1 Bpa3JIUBHUX 1 MapriHajIi30BaHUX IPYII;

2) 3a0e3MeunTy TOCTYH JI0 MiHIMAIbHO HEOOX1THUX MPOIYKTIB XapuyBaHHS, SKi € aJIcKBATHUMH 3 TOUKH
30py XapuyBaHHs Ta Oe3MeuyHuMU, 3a0e31eunTH CBOOO Y Bijl TOJIOAY IS BCIX;

3) 3a0e3MeYnTH JOCTYI 10 0a30BOTO MPHTYIIKY, KUTIA Ta CaHITapii, a TAKOXK OCTATHHOTO IMOCTaYaHHS
0e3IeyHoi Ta MUTHOI BOJIH;

4) 3abe3rneueHHs] OCHOBHUMM JIiKapChbKUMH 3ac00aMH, sIKi 4ac BiJl 4acy BU3HAYAIOThcs B paMkax [Iporpa-
mu aiit BOO3 3 0CHOBHHX JTIKQpCHKUX 3aCO01B;

5) 3a0e3MeYnTH CrpaBeIJIMBIA PO3IIOAUT YCIX METUIHUX 3aKIIa B, TOBAPIB 1 MOCIIYT;

6) IpUHATH Ta BOPOBAJAWTH HALlIOHAJBHY CTpATErilo Ta IUIaH Aiil y cdepi TpoMaaCchKoro 310poB’sl Ha
eI IeMIONIOTIYHHX JTAHUX, CIIPSMOBAaHUX Ha BHPIIICHHS Mpo0iIieM 310poB’ s BChOTo HaceneHHs [3, m. 43].

MiKXHapOIHO-TIPaBOBE Ta HALlIOHATBHO-TIPABOBE PETYIIIOBAHHS J03BOJISIE aBTOPY CHOPMYITIOBATH IPABO
JIOMHY HA 3JI0OPOB’S B TaKHi CHOCiO: JMonuHa Oe3 BiIMIHHOCTI pacH, pelirii, HOMITHYHUX IePeKOHaHb, CKOHO-
MIYHOTO Ta COLIAIIFHOTO CTAHOBHIIA MA€ IPABO HA HAMBUIIMI TOCSKHUH PiBEHB 370POB S, SIKE XapaKTePU3YEThCS
HE TUTBKH 1 HE TaK BiJICYTHICTIO XBOpoO a00 (Pi3udHuX JeeKTiB, K CTaH MOBHOTO (Di3MYHOTO, TYIMIEBHOTO Ta CO-
uianeHOTO Onaromoiy4uds. [IpaBo MroaMHM Ha 370pPOB’S BKITIOYAE SIK CBOOOAU (HAIPUKIIAA, CBOOOIA KOHTPOIIO 32
CBOIM 37I0pPOB’SIM 1 TiJIOM, BKIIFOUAIOUH CTaTEBY 1 PEMPOAYKTUBHY CBOOOY), Tak i1 mpasa. [Ipu 1iboMy KOKeH Ma€e
MPaBO Ha TAKUH )KUTTEBHUI PIBEHB, BKIIFOYAIOUH 1KY, OJIAT, )KUTIO, JOBKILIS, IKICHUH Ta TOCTYITHHUI B €KOHOMIYHO-
My Ta reorpagpiqvHOMY CEHC1 MEAMYHUI JOTIISA]] Ta HEOOXiTHE coliaabHe 00CIIyTOBYBaHHS, HEOOXiTHE 1T HAOYTTS
Ta MiATPUMKH 3a3HaYEHOTO CTaHy. J[epaBy MOBHHHI BXXHUTH 3aXOIB JJIs1 CTBOPEHHS YMOB, IO CTIPUATHMYTh pea-
Ji3allii mpas JIFOJAMHU Ha 3J0POB’s Ta 3a0€3MEeUNTH MOKIIMBICTD 11 CYJJOBOTO 3aXUCTY Y pa3i MOPYIICHHSI.

[pote npu boMy yci HaliKpalili HapaIFOBaHHS y TaTy3i OXOPOHU 3[I0POB’ S CTUKAIOTHCS 3 HOPMATUBHUM
00MEKEHHSM, IKi CTOCYIOThCS ITPaB IHTEJICKTYaIbHOT BIIACHOCTI Ha JIIKapChKi 3ac00u.
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3okpema, mianucana B 1994 pomi Yroga mpo TOProBeNbHI acleKTH TpaB IHTEICKTyallbHOI BIACHOCTI
(TPIIIC) 30008’ a3ana Bci AepkaBu wieHn CBITOBOI oprasi3aiii TOPriBii NOYaTH BHIABaTH MAaTEHTH Ha JIKApChKi
3acobu i3 cTpokoM MoHomouii He MeHIe 20 pokiB [4, ¢. 27]. TakuM YUHOM, TIOCTABUBIIH PsAJ] KPaiH, 10 PO3BU-
BAaIOTHCS Y HECTIPUATIMBE CTAHOBUIIE 3 ONVISIAY Ha CIa0Ky HasBHY 0a3y Ui pO3pOOKH iIHHOBAIIMHUX JIIKAPCHKUX
3ac00iB Ta 0OMEKEHICTh HAIllOHAIBHUX OIOKETIB OXOPOHU 3710pOB’s. ba OinbIe, po3BHHYTI KpaiHW NOYad BU-
Marati Bijg OiIHIIIMX KpaiH Mg yac MiAIMCaHHs YIoJ PO BUIbHY TOPTiBIIO BCTAHOBJICHHI i111€ YKOPCTKIIINX Mpa-
BHJI III0JI0 OXOPOHHM TIPaB IHTEJIEKTYaJIbHOI BIACHOCTI Ha JIKapChKi 3aco0u, Hixk 1e BuMarae Yroma TPITIC. Taki
HaJpKopCTKi nmpaBuil orpuMaiy Ha3By « TPIIIC mirocy.

[TatenTH y cdepi mikapchbkux 3aco0iB TO3BOJISIOTH TATCHTOBIACHUKAM MiITPUMYBATH BUCOKI IIiHU Ha JIi-
KapchKi 3ac00U 3a paXyHOK 0OMeXeHHs KOHKYPEHIIi1 Ha puHKY. [{e He pilko Mpu3BOAUTH A0 Ay’KE BUCOKUX IIiH Ha
JKapchKi 3acO0H, SIKi MOXKYTh Y JA€CSITKH YU COTHI pa3iB MEPEBUIIyBaTH COOIBAPTICTh BUPOOHMIITBA JIIKAPCHKOTO
3aco0y [5]. Lle B cBoto "epry oOMeKye HOCTYMHICTh TAKUX JIKAPCHKUX 3aCO0IB JUIsl HACEIECHHS 1 Jie-PaKTo mpu-
3BOIUTH J0 MOPYIICHHS 3000B’s13aHb epKaB 100 TIpaBa Ha 3I0POB s

Kpim Toro, apmanieBTH4HI KoMIaHii HAMpUKIHI XX CTOIITTS PO3MOYalv MPAKTUKY BIYHOTO 03€JICHEHHS
MATEeHTIB Ha JIIKAPChKi 3acO0U, sIKa TO3BOJISIE OOXOMUTH 0OMEXeHHs 111010 20 pOKiB MOHOIIONIT, i ITYYHO MPOJIO-
BXKYBaTH MOHOIIOJIO HA JOBIIUH MEPio] 38 PaxXyHOK MAaTCHTYBAaHHS HE3HAYHHX 3MiH JI0 JiKapchKOro 3acoly abo
PI3HHX aCHeKTiB OJHOTO 1 TOTO CaMOT0 JIIKapChKOTO 3acoly [6, 1. 486].

Manpemis COVID nponemMoHCTpyBaja, 0 MpaBa IHTEIEKTyalbHOI BIACHOCTI OyJIM OIHUM 3 OCHOBHHUX
Oap’epiB 1718 MPOBEJCHHS IIBUIKOI BAaKITMHAIIIT HACEJIEHHS B KpaiHaX, 110 PO3BUBAIOTHCS.

Jlst Toro, o0 X0 SIKOCh MOM’IKIIMTH Takux HeraTuBHUM BrummB Yroau TPITIC — mixkHapoHi opraHiza-
1ii po3poOnim cTparerii CpsMOBaHiI Ha OOMEKEHHS TPaB IHTEJIEKTyalbHOI BIACHOCTI B paMKaX iICHYIOUHX TIpa-
Bun Yroau TPIIIC, 30kpema, Taki cTpaterii nepeadadaroTh HOCUICHHA KPUTEPIiB MaTeHTO31aTHOCTI, IPUMYCOBE
JIeH3yBaHHs, TATeHTHI ono3wilii, Tomo. Taki crparerii oTpuManyu Ha3By «rHY4Ki monoxeHnHss TPIIICy, i Oynu
aKTUBHO IMIUIEMEHTOBAHI B HAIlIOHAIHHI 3aKOHOJIABCTBA Py KpaiH, i BUIAOTHCS €(DEKTUBHOIO CTPATETIEI0 JIS
KpaiH, 110 PO3BUBAIOTHCS.

[TincymMoBy04H CITiJ] BIIMITHTH, L0 HE3aJIEKHO BiJl aBTOPIB IHTENEKTYaIbHOI BIIACHOCTI, YC1 JIIOOU MAaIOTh
MIPpaBO Ha HAJICKHY OXOPOHY 310poB’s. HesanexHo Bif MicIs cBOTO MPOKUBAHHS JIIOMM MOBHHHI MaTH MOXIIH-
BICTh OTPUMAaHHSI JIOCTYITHOI Ta SKICHOI MEIUYHOI JOTIOMOTH y pa3i HeoOximHocTi. KpiM Toro, mmst miaTpuMKu
3JIOPOB’ s JTFOJSIM HEOOXITHI 1HIII pecypcH, HapuKial, Oe3redna Ta MpyuIaTHa sl IIUTTS BOja, 3aC00U caHiTapii,
MIPOOBOJILCTBO Ta KHUTIIO.

Komnu otpebu sirozeid y cdepi 0XOpoHHU 3710pOB’sl HE 33]I0BOJICHI, BOHH MalOTh MIPAaBO MOPYIIUTH 1€ MH-
TaHHS Ta YeKaTH Ha BXUTTS 3axoAiB. [IpaBo Ha 370poB’s oB’sa3ane 3 Oararbma Llinsimu y cepi cTanoro po3BUTKY
Ta 3 IHIIMMH OCHOBOIIOJIO)KHUMH IIPaBaMH JIIOAMHU. ToMy HOIIyK 0ajlaHCy MiX 3aXHCTOM IIpaBa Ha 3I0POB’S Ta
3aXHCTOM MMATCHTHUX MPaB € BAXIUBUM MTUTAHHIM HA MOPSAAKY ACHHOMY MIXKHAPOAHOI CHITBHOTH, SIKE MOTPeOye
BHpIIIICHHS.

BucHoBKH. AHali3 pO3IISHYTUX MTUTaHb MOKA3YeE, IO CHIBPOOITHUIITBO ACPKaB Y rally3i MpaB JIIOIHHU
Ma€ COJNIJTHY FOpUAHYHY 0a3y, 110 BKIIOUAE YTOIU, pO3pOOIICHI SK Ha YHIBEpCaIbHOMY, TaK i perioHaJIbHOMY PiB-
HsaxX. Ha MbkHapomgHOMY PiBHI CKJIABCS MEXaHi3M KOHTPOIIO 3a TOTPHUMAaHHSAM 3a3Ha4€HUX IPaB, YiIbHE MicLle B
SIKOMY HaJIGKUTh BcecBiTHIN opraHi3allii OXOpOHU 3I0pOB’s Ta CTBOPEHOMY TIPH €KOHOMIUHIH Ta CoIlialibHIN paii
OOH KomiteTy 3 EKOHOMIYHHX, COLIaIbHUX Ta KyJbTypHHUX pPaB.

BumesazHaueHi Mi>kHapo/IHI IHCTPYMEHTH 3a0e3MeUeHHs pealtizallii mpaBa Ha 37I0POB’Sl TAKOXK JEMOH-
CTPYIOTh IPABOTY HU3KH YKPATHCHKUX BUCHUX MIONO CHEIM(IKA HOPM MIXXKHAPOIHOTO TpaBa. 3 OXHOTO OOKY, I
crerudika y ToMy, [0 HOPMH MIXXHAPOIHOTO IIPaBa 3aBKIH € IJI0I0M yYTO/IH, BUPa30M yroau. BoHH CTBOPIOIOTECS
SIK MIHIMYM JIBOMa CTOPOHAMHU, SIKi FOPUIUYHO HE MIAMOPSIAKOBAHI OJIMH OJHOMY, PIBHONPAaBHUMU. B OIHUX BH-
MajKax BOHH € Pe3yJbTaToOM IUICCIPSIMOBAHOI JisSUTBHOCTI 1X TBOPIIB, SIKI MParHyTh BUPOOJICHHS BiJIOBIIHUX
HOPM; B IHIINX — BUHUKAIOTh CTUXIHHO.

3 iHmIoro OOKY, HOPMH MI>KHAPOJHOTO IPaBa, HABITh 3 YpaxyBaHHIM OOMEKeHOCTI cepH iXHBOI il Ta
3aCTOCYBaHHS, BUCTYIAIOTh K BUPA3HHUK 3aralbHONIONCHKOT BOJIi Ta 3arajJbHOIIONCEKHX IHTEPECIB, Y TOMY YHCII
1y chepi qoTpuMaHHS MpaB JIFOJAUHU HA 30POB’S.

Pazom 3 TuM, nocipKeHHs MOKa3ao, 0 B 00JIacTi € HU3Ka MpooIieM.

HeBucokwii cTymiHb aKTUBHOCTI IEp>KaB Y 3aXUCTi COIIaTbHO-eKOHOMIUYHHUX Ta KYJIbTYPHHUX TIPaB JTFOTUHH
Ta BOPOBAXKEeHHI THY4kuX nonokeHs TPITIC.

Hemockonanuii MexaHi3M KOHTPOJIO HaJ JOTPHMAaHHSIM COIalIbHO-SKOHOMIYHHX 1 KyJbTypHHUX TIpaBa i
cBOOOIM JTIOAMHU. 30KpeMa, LIel MexaHi3M He nepeadadae MOXKIMBOCTI 1HAUBIIyabHUX 3BEpHEHB (Pi3UUHUX 0Ci0
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MixHapoaHi nigxoan Ao 3abesnedeHHst 6anaHCy nNpaBa Ha 340POB’A Ta iHTeNeKTyanbHOI BNACHOCTI

1o KomiTery 3 ekOHOMIYHUX, COIIANTBHIX Ta KyJIbTypHHUX MpaB. BogHowac y chepi MUBUIEHUX Ta TOMITUYHHUX TIPaB
TaKa MOXKJIMBICTB IIepen0adeHa BiAMmoBiAHO A0 (paKyabTaTUBHOTO MPOTOKOIY 10 [TakTy mpo HUBiLIBHI Ta HOMITHYHI
npaBa. CtaH, 110 CKJIANIOCS, €, SKIO BUXOIUTH 3 iJIe1 PO B3a€EMO3AICKHICT 1 HEPO3PUBHY €JHICTh BCHOTO KOMII-
JIEKCY TIPaB JIFOMUHH, aHOMAIIEHIM.

Brposamxenns nonoxxens TPITIC-momroc B paMkax yroj Mpo BiIbHY TOPTIBIIO, IO B JOBTOCTPOKOBIH
MEPCIIEKTUBI CYTTEBO OOMEXKYE TOCTYH JI0 JIKapChKUX 3aCc001B.

JlificHO, pOo3BHHYTI KpaiHU MaroTh OiIbIN SKiCHE MeAWYHE OOCIyTOBYBaHHS Ta IIpaBa HAa TEXHOJOTII B
cthepi oxoponu 310poB’s. [Ipu nboMy HOTPIOHO PO3YMITH, IO KpaiHH, 110 PO3BUBAIOTHCA HE MAIOTh JOCTYIY 110
SIKICHOTO MEJIMYHOTO OOCITyTOBYBAaHHS B CHITY pSAY (aKTOPiB, Cepell SIKUX IHTEIIEKTYaIbHI ITpaBa Ha BUHAXOMU Ta
texHonorii. Opranizauii 00’eqHaHUX HaLild TOTPIOHO PO3POOUTH BiANOBIIHI MIXKHAPOIHI MEXaHI3MH Ta YTOIH,
3TiJIHO SKHX B KpaiHaX, [0 PO3BUBAIOTHCS, OyyBaH HE TUTLKH 3aBOJIM 3 BUPOOHHUIITBA METUIHUX TEXHOJIOTIH, aje
i epeaaBaiy HayKOB1 pPO3pOOKH Ta TEXHOJIOTII. B iHIIOMY BHUMaKy, HUBLII3ALIMHNAN po3oM Oyie MormuoiIroBa-
THCB, 301IBITYIOYN €KOHOMIUHY HEPIiBHICTh B CBITI.

YenimHoMy BUPIIIEHHIO HUX MPOOJIeM MODIH O CIPUATH TaKi 3aXOAM: aKTHBHA IMIUIEMEHTAllisl THYYKUX
nonoxenb TPITC kpainamu, 10 pO3BUBAIOTHCS; POTH/IIS BIpoBapkeHHIO rosioxkenb TPIIC uttoc B yrogax mpo
BUIBHY TOPTiBIIO; akTuBizauis AisibHOCTI OOH mono 3aiiicHeHHs JiHil Ha yHiBepcali3alilo MXXHAPOIHUX YTOA
y Tajy3i 3aXUCTY TpaB JIIOAUHN; PO3pO0Ka Ta MPHHHATTS TOJATKOBOTO MPOTOKOMY 10 [TakTy mpo eKoHOMIiYHi, cO-
LiaJbHi Ta KYJIBTYPHI [IpaBa, M0 Iependadae MOXKIUBICTh iHIMBIyalbHUX 3BEPHEHD (Bi3UUHUX OCI0 10 KOMITETY
3 €KOHOMIYHHX, COIIaJIbHUX Ta KYJIBTYPHHUX IPaB.
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HOPMATUBHO-ITPABOBI 3ACA/IM 3AKPIIIJIEHHS
AJIMIHICTPATUBHO-ITPABOBUX OEMEKEHB ITPAB I CBOBO/]
JIIOJIMHU ITPU 3ABE3MNEYEHHI BE3NEKHA JOPOXHBOT'O PYXY
OPTAHAMM HAIIIOHAJIbHOI NOJIIIIT YKPATHA

Cmamms npuceéssena 0OHill I3 aKMyaibHUX Ha OAHULL 4ac npobaemi w000 00CALIOHCEHHS HOPMAMUSHO-NPABO-
BUX 3aCa0 3aKPINIeHHs. AOMIHICMPAMUBHO-NPABOSUX 00MENCEHb NPA8 I c60600 N0OUHU npu 3a0e3nedenti be3nexu 00-
POdHCHBO20 pyXy opeanamu Hayionanvroi noniyii Yxpainu.

Axmyanizo6ano, wo nUMAaHHs 3aKOHO0ABY020 3AKPINIEHH AOMIHICMPAMUSHO-NPABOBUX 0OMedICeHb NpU 3d-
besneuenni 6esneku 00poiCcHb020 pyxy opeanamu Hayionanvroi noniyii Yxpainu, sik 0o0Ho2o 3 incmumymie yinicHol
cucmemu nyonYHO20 YNPAGLIHHA, € 00 €EKMUBHO 0008 I3KOBUM 00 GUCEIMILEHHS Y HAYKOBIL NIOWUHI Ma nompedye y0o-
CKOHANEHHs! Ha NPAKmMuyi, moomo 8 3aKOH00A84UX aKmax.

Brasano, wo opuouuna ocobnugicmes npagogux HOpm wjoo0o AOMIHICMPamueHoO-npagosux ooMedx ceHs npu 3a-
besneuenni 6esneku 00podicHb020 pyxy opeanamu Hayionanvnoi noniyii' Yxpainu, nonsieae, Hacamnepeo, 6 0CobIueomy
npeomemi ix pe2ynio8anHtsa, AKull A81A€ cOO0I0 CYCHiNbHI GBIOHOCUHU, WO CKIA0AIOMbCA Y NPoYeci 3aCmocy8anHs 3ax00ie
AOMIHICMPamMuUBHO-NPABOBUX 0OMedICeHb NPaAs | c60H00 MOOUHU NpuU 3abe3nedeHHi be3nexu 00POACHLO20 PYXY OP2AHAMU
Hayionanvnoi noniyii' Yxpainu.

Busnaueno, wjo nio nopmamusHo-npagosuMu 3acadamu 3aKpinienHs AOMIHICIPAMUGHO-NPABOBUX OOMEIICEHD
npae i c60600 MoOuHU npu 3abe3nedenti beanexu 00PoX’CHb020 pyxy opeanamu Hayionanenoi noniyii Ykpainu eéap-
Mo po3yMimu CyKynHICmMb YUHHUX HOPMAMUBHO-NPABOGUX AKMIB, WO BU3HAUAIOMb NOHAMMS, NPUHYUNY A HANPAMKU
AOMIHICMPAMUBHO-NPABOGUX 0OMEMNCEHD, IX hopMu ma udu, 3a2aibHi NPABULA | NPUHYUNU 30TUCHEHHS AOMIHICMpa-
MUBHO-NPABOBUX OOMEIICEHb, CMAHOAPMU IX 3aNPOBAOICEHHS, A4 MAKOJIC OKPECTIOI0Mb NPpaosutl cmamyc opeanie Ha-
YIOHANLHOL NONiYil ni0 wac 3acmocy8ants AOMIHICMPAMUBHO-NPABOSUX 0OMEdCeHb npas i c60000 TOOUHU npu 3a0e3-
neuenHi be3nexu 00POANCHLOZO PYXY.

Bcmanosneno wo 3acaou 3abesneuenus aOMiHiCmMpamueHo-npasosux obmedcens, Ki 3acmoco8yiomscs opaa-
namu Hayionanvnoi noniyii nio uac 3abesneuents be3nexu 00podicHb020 pyxy 6 YKpaini, Micmsamvcsi y maxKux 0CHOGHUX
HOpMamueHo-npagosux akmax. 1) migcnapooni axmu,; 2) Koncmumyyis Yrpainu,; 3) 3axonooasui akmu (kodekcu, 3axo-
nu); 4) ykasu Ipesudenma Yxpainu; 5) nocmanosu Kabinemy Minicmpie Ykpainu, 6) akmu Minicmepcmea enympiui-
Hix cnpas ma Hayionanonoi noniyii' Ykpainu.

Kmouosi cnosa: Hayionanvua noniyis Yepainu, nyoniuna 6esnexka, nyoniuna enaoa, nyoniune ynpasiinms, ao-
MIHICMPamueHoO-npagosi 0bMmedceHHs1, be3nexa 00POHCHLO20 PYXY.

Sobol Y., Palii V.

Regulatory and legal principles for consolidatigh administrative and legal limitations on human rights and
freedoms in ensuring road traffic safety by National police of Ukraine

The article is devoted to one of the currently relevant problems of researching the regulatory and legal bases
of establishing administrative and legal restrictions on human rights and freedoms in ensuring road traffic safety by the
National Police of Ukraine.

1t has been updated that the issue of legislative consolidation of administrative and legal restrictions in ensuring
road traffic safety by the bodies of the National Police of Ukraine, as one of the institutions of the integral system of
public administration, is objectively mandatory to be covered in the scientific field and needs improvement in practice,
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i.e. in legislative acts.

Itis indicated that the legal peculiarity of the legal norms regarding administrative-legal restrictions in ensuring
road traffic safety by the National Police of Ukraine consists, first of all, in the special subject of their regulation, which
is social relations formed in the process of applying measures of administrative-legal restrictions on rights and human
freedoms while ensuring road traffic safety by the National Police of Ukraine.

It was determined that under the normative-legal basis of establishing administrative-legal restrictions on
human rights and freedoms in ensuring road traffic safety by the National Police of Ukraine should be understood
the totality of current normative-legal acts that define the concepts, principles and directions of administrative-legal
restrictions, their forms and types, general rules and principles of implementation of administrative-legal restrictions,
standards of their implementation, and also outline the legal status of the National Police bodies during the application
of administrative-legal restrictions on human rights and freedoms while ensuring road safety.

1t has been established that the principles of providing administrative and legal restrictions, which are applied
by the National Police bodies when ensuring road traffic safety in Ukraine, are contained in the following basic legal
acts: 1) International acts; 2) Constitution of Ukraine; 3) Legislative acts (codes, laws); 4) Decrees of the President
of Ukraine,; 5) resolutions of the Cabinet of Ministers of Ukraine; 6) Acts of the Ministry of Internal Affairs and the
National Police of Ukraine.

Keywords: National Police of Ukraine, public safety, public authority, public administration, administrative
and legal restrictions, road safety.

MMocranoBka mpodaemu. OnHIEO i3 03HAK CYYaCHOTO AEMOKPATUYHOTO CYCIIUIBCTBA MOYKHA Ha3BaTH HE
TIIBKY CUCTEMY 33JICKJIapOBAaHIX, TAPAHTOBAHUX Ta 3a0€31IeUEHHX IIPaB 1 CBOOO JIOAWHY i pOMasIHHUHA, a i CHC-
TEMH BUMYIICHHX X 0OMEXEHb, 0 MOXKYTh 3aCTOCOBYBATUCS KOMIICTCHTHUME OPTaHAMH y OKPEMHX BHUITAIKAX.
Taki 00MEKEHHS BUCTYIIAIOTh y SKOCTi CBOEPIAHUX MOCTYIIOK BIACHUMHM IHTEPECAMHU 3 METOIO JOCATHEHHS MUP-
HOTO CIIIBICHYBaHHS, CYCIIUTBHOTO OJIara Ta KOHCEHCYCY, MHPHOTO. Jluiie AeMOKpaTiHdHi KpaiHu MOXYTh 3a0e3-
TIEYUTH Ta TAPAHTYBATH TaKi OOMEKEHHS Y 00Cs31, TOCTATHLOMY Ta CIIBPO3MIpPHOMY, HE TIOPYIIYIOUH TPH IIbOMY
HasBHY CUCTEMY IpaB 1 CBOOOJ JIFOAWHY Ta TPOMA/ISTHUHA.

Oco6a1Boi yBaru 3aciryroBy€ IMUTaHHSA OOMEKCHb IPaB i CBOOOJ JTIOAWHY 3 OOKY 1HCTHTYTIB AEp>KaBHOI
BJIaJ¥, OKPEMHUX ii OprasiB, 30KpeMa IpaBooXopoHHUX. OOO0B’SI3KOM AeprKaBH € HEJOMYIIEHHs IIOCsATaHb Ha IIpaBa
Ta CBOOOIM TPOMAISH Ta iHIIUX 0Ci0 5K 31 CTOPOHH JIepKABHUX OPTaHiB, TaK i 31 CTOpoHH iHIIHX 0cib. [IpaBoMipHe
0OMeXeHHSI TpaB JIOIWHU IEPKABOI0 Ma€ HA METI He JOIYCTHTH IMOPYIICHH IpaB iHINX cy0’ekTiB. Came ToMy
ITiJ] MOCTIHUM HarIIA0M MPaBO3aXUCHHUX OpraHi3alliil 3aMiIaloThesl GaKTH MOPYUICHB MPaB 1 CBOOO TFOIUHH.

AHaJii3 ocTaHHIX AociimKkens i myoaikaniii. [TuTaHHA MpaBOBOTO peryioBaHHs 3a0e3neueHHs Oe3re-
KM JOPOXXHBOTO pyXy opranamu HartionansHoi nominii Ykpaiau Busuanu: O. banmypka, A. Bacos, 0. butsk,
1. TonocHiuenko, E. Jlemchkuid, 1. 303yns, B. Konmakos, O. Ky3emenko, A. Omiitauk, O. [Tponesud, C. CTereHko,
M. Tumenko, B. @arxytainos ta ixmi. [IpoTe HopMaTHBHO-IIPAaBOBI 3acaan 3aKPIIICHHS aqMiHICTPAaTHBHO-TIpa-
BOBHX 0OME)KEHb IIpaB i CBOOOT JIFOMUHH TpH 3a0e3MedeHH] Oe3MeKH JOPOKHBOTO pyXy opraHaMu HarioHanbHOT
nominii YkpaiHu ZOCHiIKeHI HeJOCTaTHRO Ta ()parMEeHTapHO, a TOMY HOTPEOYIOTh MOAAIBIIOT0 BUBYCHHS.

MerTor0 cTaTTi € aHATiI3 HOPMATHBHO-IIPABOBHX 3aca]] 3aKPIIUICHHS aIMiHICPAaTUBHO-TIPABOBUX 0OMEXEHB
mpaB i cBOOO IIONWHY MpH 3a0e3medeHHi Oe3nekn JOPOKHBOTO pyXy opraHamu HartionansHoi nomimii Ykpainm.

Buknax ocHoBHOTo Martepiany mociaimkenHst. GopMyrodn 3aKOHOIABUMH (YHIAMEHT MEXaHI3My pe-
TYJIIOBaHHS aIMiHICTpaTHBHAX 0OMEXEeHb B KOHTEKCTi 3a0e3neueHHs Oe3MeKH JOPOXKHBOTO pyXy opraHamu Ha-
HiOHAMBHOI Tomimii Ykpainu, 3 MeToro eeKTHBHOI peastizallii BU3HAYCHUX HAMH 3aBJIaHb, HEOOXITHO YiTKO JO-
TPUMYBAaTHCh HOPM 3aKOHY. 3arajioM 3aKoHozaBua 6aza y cdepi aaMiHiCTpaTHBHO-IIPABOBUX 0OMEXEHb Biairpae
POJIb PETYIATOPHOTO IHCTPYMEHTY JTOCIIIKYBAHOTO IHCTUTYTY, K 1 Oymb-sKoro iHmoro. KoxeH cy0’ €KT, sIKHid Mae
ITOBHOBAXEHHSI IIOJI0 3aCTOCYBAaHHS aJAMiHICTPaTUBHO-IIPABOBUX OOMEKECHB NpH 3a0e3eueHHI OE3MeKH JOPOXK-
HBOTO pyXy opranamu HamionanbpHoI momimii YkpaiHu Mae BpaXxoBYBaTH BECh CIICKTP 3aKOHONABYHX IPHITHCIB Ta
YITKO OKPECIIIOBATH 3arajibHy METY ITOKIaACHOTO HAa HHOTO 000B’I3KY Y MPUHUHATTI PillIeHb OO0 aAMIHICTPaTHB-
HO-TIPaBOBUX OOMEKEeHb, BIIACHI 3aBIaHHS 1 TOBHOBAKEHHSI, a TAKOXK PO3YMITH Ta CIIBBIIHOCHTH OpraHi3alliiiti
3B’S3KM 3 IHIIMMU Cy0’€KTaMM TaKHX IIOBHOBAXKECHB (K CyOOpAMHANINHI, TaK 1 KOOpAWHAILINHI).

Bapro akmeHTyBaru yBary, mo Hapasi MUTaHHS 3aKOHOJABYOTO 3aKPIILICHHS aMiHICTPAaTHBHO-TIPABOBUX
oOMexeHb IIpH 3a0e3nedeHH] Oe3MeKH TOPOKHBOT0 pyXy opranamu HamionansHol mominii Ykpainu, sk oxHOTO 3
IHCTHTYTIB IUTICHOT CUCTEMH MyOJIIYHOTO YNpPaBIiHHS, € 00’ €KTUBHO 00OB’SI3KOBUM JI0 BHCBITJICHHS Y HAYKOBiH
IUTOIIMHI Ta MOTpedy€e YIOCKOHANEHHS Ha IIPAaKTHIli, TOOTO B 3aKOHOJABYNX AKTaX.

Binrak pi3Hi TUNH Ta JpKepesia 3aKOHIB, MiI3aKOHHUX aKTiB, MPEIEICHTHOTO MpaBa, Yroja i KOJACKCIB Y
cepi aAMIHICTPaTUBHO-IIPABOBUX OOMEXEHb IOCTIHHO aKyMyJIOETHCSI B HalliOHAJHHOMY 3aKOHOMABCTBi. Po3-
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IIMPEHHSI 3aKOHOIaBCTBA Ta BiJIMOBIIHOTO a/IMiHICTPATHBHO-TIPABOBOTO PETYIIOBAHHS JIOTIYHO BiJIoOpakaeThCs i
Y 3pOCTar0uoMy HAyKOBOMY IHTEPECI 0 IIi€l TpOOIeMaTUKH.

KOpunnyaa 0coOMUBICTh MPABOBUX HOPM MO0 aJIMIHICTPAaTHBHO-TIPABOBHX OOMEKEHb ITPH 3a0e3IeueH-
Hi 6e3neku JOPOKHBOro pyxy opraHamu HarioHanbpHOi noninii YKpaiHu, moisirae, HacaMmepesa, B 0COOIMBOMY
MPEMETI X PEeryJIIOBaHHs, B HAIIOMY BHITQJKy HUM € KOJIO CYCHUIBHUX BITHOCHH, IO CKJIAJAOTHCS Y TpoIeci
3aCTOCYBaHHA 3aXO0JliB aJIMiHICTPaTUBHO-IIPABOBUX OOMEKEHb MPaB 1 CBOOOI JIIOAUHU MpH 3a0e31eueHHi 6e3neku
JIOPOXKHBOTO pyXy opraHamu HarrionanbpHOT moinii Ykpainu.

Po3kpuBarous HOpMAaTUBHO-IIPABOBI 3acaay 3aKpiIlJICHHS aMiHICTPaTUBHO-NIPABOBUX OOMEXKEHb IMpaB i
cBOOOI JIFOIMHYU TIpH 3a0e31eueH ] Oe3Mekn JOPOXKHBOTo pyXy opraHamu HarioHanpHOT nodimii Ykpainu, B mep-
Iy Yepry, BapTo pO3KPUTH OKPEMi TEPMIHOIOT1YHI aCIEKTH. 30KpeMa, AOLIBHUM € 3’ ICyBaHHS CYyTHOCTI OHATTA
«HOPMAaTHBHO-TIPABOBI 3acajiil 3aKPIiIUICHHS aIMiHICTPAaTHBHO-TIPABOBUX OOMEXEHb TpaB 1 CBOOO JIIOMUHU MPH
3a0e3rneueHHi 0e3neKn T0poKHBOTO pyXy opraHnamu HarioHansHOT nominii YKpaiamy.

Bapro 3a3HaunTH, M0 y $axoBiid IOPHIUIHIN JTITEpaTypi TEPMiH «HOPMATHBHO-TIPABOBI 3acajiv» HE 3Hak-
1I0B CBOTO 3akpiruieHHs. [lopsay i3 HUM Habararo JacTillle Y HayKOBHUX JOCIIIKEHHAX MOXKHA 3yCTPITH Taki TO-
TOXHI BU3HAYCHHS, SIK «IIPaBOBI OCHOBH», KHOPMAaTHBHI OCHOBH», KHOPMAaTUBHO-IIPABOBE PETYITIOBAHHS TOIIIO.
3 npuBony naHux nediHimii Ta iX CHHOHIMIYHOCTI, TOTO)KHOCTI YM, HaBMAaKW, PI3HOACIEKTHOCTI HE CKIIAJIOCS
€IMHO1 TOYKH 30pYy.

Tak, 10. ®ponoB BU3HAYa€ HOPMATUBHO-IIPABOBI 3acaayl BHUIMX HABYATIBHUX 3aKIAJiB K CYKYIHICTh
YIHHAX HOPMaTHBHO-TIPABOBUX aKTiB, 110 BU3HAYAIOTh METY, IPUHITUITH, 3aBIaHHs, QYHKIIT JisIIHOCTI 3aKJIa/liB
BHUIIOI OCBITH, OKPECIIIOIOTH iXHil IpaBoBuii cTaryc [1, c. 1079]. Sk nmpaBuio, miJl HOPMAaTUBHO-IIPABOBUMHU 3aca-
JIaMH PO3YMIIOTh CYKYITHICTh HOPMATUBHUX aKTIiB Pi3HOT FOPUIMYHOI CHIIH, SIKY PETYIIOIOTh NIEBHUI BH]| CYCIIiJIb-
HUX BIJHOCHH YH OCOOJUBOCTI JsUTBHOCTI IEBHOTO Cy0’€KTa.

Ha cporogHi y HayKOBUX JOCTI/DKCHHAX HEMa€ €UHOI TOYKH 30py IIOJO 3’sACYBaHHS 3MICTY Kareropii
«1paBoBa OCHOBa». Haii0inbIl po3MOBCIOMKEHUMHU Cepe/l HUX € HAaCTyMHi: 1) mpaBoBa OCHOBA MiSUIBHOCTI — 1€
CHUCTEMa BiJIIIOBITHUX HOPMATUBHO-TIPABOBUX aKTiB, HA ITiJICTaBl KX 3MIHCHIOETHCS BiJIMOBIIHA CYCIUIBHO 3Ha-
YUMa JisUTbHICTh IIEBHUX OPraHiB AepkaBy; 2) MPaBoBa OCHOBA JiSUIBHOCTI — L€ CYKYTHICTh MPABOBUX HOPM, SIKi
BCTaHOBJIIOIOTH MPaBHIIA TIOBEMIHKH (DI3MYHUX YH JiSUTHHOCTI FOPUANIHHX OCi0 [2].

Tak, C. Cepborina 3a3Hayae, 110 MPaBOBa OCHOBA € CYKYIHICTIO IPAaBOBUX HOPM, IO PETYIIOIOTH CyC-
MiJIBHI BITHOCHHH, SIKI BAHHKAIOTH y TIpoIleci opraHi3aiii i QyHKIIOHyBaHHSI OpraHiB MyOai4HOI BIIaJH, 3aKpi-
TUTIOIOTH €JIEMEHTH iX oprasizauii i IissibHOCTI. HopMH, 1110 CTaHOBISATH MPAaBOBY OCHOBY OpraHi3allii Ta Iisiib-
HOCTI OpraHiB IyOJIIYHOT BJIa M, HAIIOBHEHI €JMHAM FOPHIUYHUM 3MICTOM, aJie MOXKYTh OyTH nudepeHIiiiioBaHi i
3a IHIIUMU O03HaKamu [3].

VY Teopii mpaBa mii HOPMATUBHO-TIPABOBUM PETYIIOBAHHS PO3YMIIOTh PETJIAMEHTAIlII0 3arajlbHUX CYC-
MUTBHUX BiIHOCHH NMPaBOBHMHU HOPMaMH, 3aKPIINICHIMU B HOPMaTHBHO-TIPABOBUX aKTaX, HOPMATUBHO-IIPABOBUX
JIOTOBOpaXx Ta iHIMUX GopMax mpasa, ki (HOpMH) po3paxoBaHi Ha OaraTopa3oBe 3aCTOCYBaHHS 3a HAsBHOCTI ITe-
pendadeHux HUMU oOcTaBuH [4, c. 260].

TakuM YMHOM, MOYXKHA KOHCTaTyBaTH, 110 Y MPABOBIi JOKTPHHI TEPMIHU «HOPMATUBHO-TIIPABOBI 3acajin,
«IPaBOBiI OCHOBUY, KHOPMATHBHI OCHOBMY, «HOPMAaTHBHO-IIPABOBE PETYIIOBAHHS» BUKOPUCTOBYIOTHCS IIEPEBaXK-
HO SIK CHHOHIMIYHI 1 TOTOXHI Ta TMPUHIMITIOBOI BiJIMIHHOCTI HE MalOTh. BiJIlIOBITHO HOPMATUBHO-TIPABOBI 3acau
nisubHOCTI HamionanbHoi nmominii YkpaiHu MH MOXKEMO BU3HAYHUTH SIK CYKYITHICTh HOPMaTHBHO-IIPABOBHX aKTiB,
B KX 3aKpIIUICHI HOPMH, IO PETYITIOTH CYCIUIbHI BIIHOCUHH y TAaKUX OCHOBHHUX HampsMKaXx: 3a0e3IeUcHHS
OXOPOHH Ta 3aXUCTY MpaB i CBOOO JIIOAWHY; MiATPUMaHH My0IiyHOT 0€3MeKH 1 MOPSIKY, B TOMY YHCII 1 6e31meku
JIOPO’KHBOTO PYXY, ITOTIEPEIKCHHS Ta IIPOTHIIS 3MTOYHHHOCTI TOIIO.

HopmaTuBHO-TIpaBOBE PEryarOBaHHS aIMiHICTPATHBHO-IIPABOBUX OOMEKEHb — II€ 3MiHCHIOBAHHH ITy-
ONIYHOIO aJIMIHICTpAITIEIO IIIECTIPSIMOBAHHN BIUTHB Ha CYCIUTBHI BITHOCHHU, IO BUHUKAIOTH ITi]] YaC BUKOHAHHS
JIEPKaBOIO MyOIiYHO-TIPaBOBUX 3000B’I3aHb IIJISIXOM 3aCTOCYBAaHHS BIIIOBITHUX aMiHICTPaTHBHO-IIPABOBUX 3a-
co0iB 13 MeTor0 3a0e3neueH sl OaJaHcy 1HTepPEeCiB 0COOMCTOCTI, CYCITIIbCTBA 1 JIEPIKABH, & TAKOK y 3B’SA3KY 3 I10-
CATaHHSAM Ha MpaBa Ta 3aKOHHI iHTepecH (i3UYHUX Ta IOPUANYHUX 0ci0 [5, c.21].

OTXe, il HOPMAaTUBHO-TIPABOBHMH 3aCaJaMHU 3aKpITUICHHS aIMiHICTPAaTHBHO-TIPABOBUX OOMEXEHb IIPaB
1 cBOOOJ JIFOAMHU TIpH 3a0e3neueHHi Oe3MeKH JOPOXKHBOTo pyxy opraHamu HanioHansHoi nominii Yikpainu ciiza
PO3YMITH CYKYITHICTh YMHHHUX HOPMATHBHO-IIPABOBHX aKTiB, IO BU3HAYAIOTH ITOHATTS, IPUHIUIIN TA HAIIPSIMKH
aJIMiHICTPaTUBHO-IIPABOBUX OOMEXEHb, iX (JOPMH Ta BUIH, 3arajbHi MpaBuia 1 NPUHLMIN 3A1IHCHEHHS aaMiHi-
CTPaTUBHO-TIPABOBUX OOMEKEHB, CTAHIAAPTH IX 3aIIPOBA/KECHHS, 8 TAKOXK OKPECIIIOIOTH IPABOBHUI CTAaTyC OpraHiB
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HartioHanpHOT TOJTIMIT IMiJ1 9ac 3aCTOCYBaHHS aMiHICTPAaTHBHO-IIPABOBUX OOMEXEHB IPaB 1 CBOOO JTFOMUHH IIPH
3a0e3meueHHi 0e3MeKr JOPOKHBOTO PYXY.

[Topsiy i3 pO3KPUTTAM 3MICTY HOPMATHBHO-TIPABOBUX 3acCa/l 3aKPITUICHHS aJMiHICTPaTHBHO-TIPABOBUX 00-
MEXKEHb, 1[0 3aCTOCOBYIOThCS opraHaMu HarioHanmpHOT momiii mpu 3a0e3nedeHHi 6e3neKn JOPOKHBOTO PYXY ,
CJIiJl aKIIEHTYBaTH yBary TakKoXX Ha TOMY, IO aJIMiHICTPAaTHBHO-TIPABOBI OOMEXKECHHS 3HAXOMATHCS B aKTax, SKi
MAIOTh PI3HY IOPUANYHY CHITY, TOOTO B aKTax pi3Hoi iepapxXii.

B ropunuaHiii miTeparypi MporOHY€ETHCS MO a/IMiHICTPAaTUBHO-TIPABOBHX OOMEKEHb 3aJICXKHO BiJl FOpH-
JUYHOI CUJIM HOPMATUBHO-TIPABOBUX aKTiB, B SIKUX BOHM 3aKpillieHi, Ha: 1) agMiHICTpaTUBHO-IIPaBOBI 0OMEKEH-
Hsl, 3aKpIIUICHI B MDXKHAPOJIHHUX aKTax; 2) aaMiHICTPaTHBHO-IIPABOBI OOMEXCHHs, 3aKpIIUICHI B 3aKOHAX (aKTH
Bepxosnoi Pagu Ykpainn); 3) aaMiHiCTpaTUBHO-IIPAaBOBI 0OMEXEHHS, 3aKpiIUIeHI B MiA3aKOHHUX aKTax (aKTH
[Ipesunenta Ykpainu, KaGinety MiHicTpiB YkpaiHu, IICHTpaJILHUX OpPTaHiB BUKOHABUOI BiIanaH); 4) angMiHicTpa-
TUBHO-IIPaBOBI OOMEXXEHHS, 3aKpilJIeHI B aKTaxX MICHUEBUX OpraHiB MyOiiuHOi aaMmiHIiCTpalii, Ail0Th HA MEBHIH
TEpUTOPii; 5) aIMiHICTpAaTHBHO-TIPABOBI 0OMEKEHHS, 3aKPIIlICHI B JIOKATBHUX aKTax |5, c.22].

PoskpuBaroun 3MicT nMpoOieMaTUKy NPaBOBUX OCHOB Oprasizaiii i 3a0e3leueHHs MacOBUX 3aXOJiB, 3a-
Oe3neyeHHs MyOiYHOT (TpoMaIchkol) Oe3meKH 1 MopsAKY il Jac ix mposeneHns, B. Cepena, M. I'ypkoBchkuit Ta
IHIII TPAaBO3HABIII CTBEPIXKYIOTh, IO MIPABOBI 3aCali BU3HAYAIOTHCS CHCTEMOIO YHHHHX 3aKOHOIABYUX, ITi3aKOH-
HUX 1 BIIOMYMX HOPMATHBHUX aKTiB. 3arajioM aBTOPH MPOIOHYIOTh CUCTEMY HOPMATHBHUX aKTiB, IKi BU3HAYAIOTh
MIPaBOBi OCHOBHU B JAaHill chepi CyCHiIbHO-IIPaBOBUX BIAHOCHUH, MOIUIMTH Ha 1Bl OCHOBHI Ipynu: 1) HOpMaTHBHI
aKTH, SIKI PETYIIOIOTh BIIHOCHHHU Y c(epl rpoMaJIChKOTO TIOPSIKY 1 TPOMaJIChKOl Oe3MekH, siKi € 000B’ I3KOBUMU
JUIL BUKOHAHHS BCiMa TPOMajsHAMHU, NEpKaBHUMHU i TPOMaJCHKAME OpraHaMu: 3akoHu Ykpainw, Ykasu [lpe-
3uzieHTa YKpainu, nocranosu Kabinety MinicTpiB Ykpainu, Kogeke Ykpainu npo ajMiHICTpaTHBHI IPaBOTIOPY-
menHs, Kpuminanenuii 1 Kpuminanenuil nponecyaibHuil KoAeKcH YKpaiHH, a TaKOXK PO3IOPIKEHHS MiCHIEBUX
aJIMiHICTpaIlii 1 pIllICHHs] OpPraHiB MiCIIEBOTO CaMOBpsAyBaHHs (Y JaHUX 3aKOHOIABYMX JOKYMEHTaX BH3HAYCHI
CKJIaJM KOHKPETHUX BUJIIB MPABONIOPYIICHb, YCTAHOBJICHI CAHKIIIT 3a X BAMHEHH, IPOLIECYaTbHUN TOPSIOK IPO-
BaJDKEHHS Y CIIpaBax Mpo aJMiHICTPATUBHI Ta KPUMiHAJIBHI IPABOMOPYIICHHS, 3a3HaYeHI MPaBOBI HOPMH TIPO T10-
pAAoK ohOpMIIEHHS JOKYMEHTIB 3a (pakTaMu MpaBoNOpYLIEHb, IPO MOPAIOK 3aTpUMaHHs 0Ci0, K1 MiA03PI0I0THCS
B iX BUMHEHHI, OTVISTY pedeld, 0COOMCTOTO OISy MPaBOMOPYITHHUKIB TOIIO); 2) HOPMATUBHI aKTH, SKi periiaMeH-
TYIOTh JiSUIbHICTH OpraHiB BHYTPIIIHIX crpaB (opraxiB mouiuii): 3akoH Ykpainu «lIpo HaumioHanpHy momimiro
VYkpainm», Yka3 [Ipesunenra Ykpainu «Ilpo 3arBepmxenHs [lonoxeHHs npo MiHicTepcTBO BHYTPIIIHIX CIIpaB
Ykpainu», Haka3u MiHicTepcTBa BHYTPIILIHIX CIIpaB, MiCLIEBUX OpraHiB MOJILI] Ta iHII1 BiJOMYl HOPMaTHBHI aKTH,
SK1 HE cyrepeyarbh YMHHAM 56 3aKOHOJIaBUMM aKTaM (3aKpilUICHO MPABOBHIA CTATyC, OCHOBHI 3aBIaHHsI, (QyHKIIIT,
000B’43KH, TIpaBa Ta i1HIIIi Ba>KJIMB1 IIOJIOXKEHHS CTOCOBHO JisNIBHOCTI Iep>KaBHUX OpraHiB — cy0’ €KTiB 3a0e3MeyeH-
Hs yOIivYHOT (TpOMaIChKOT) OE3MeKH i MopsAAKy) [6].

OTxe, pO3TITHEMO HOPMAaTUBHO-TIPABOBI AKTH, IO PETYITIOIOTH 3aKPIILICHHS aMiHICTPAaTHBHO-IIPABOBUX
0oOMeskeHb, SIKi 3aCTOCOBYIOThCS OopraHamu HamioHanmsHOT mominii mig gac 3a0e3nedeHHs Oe3MeKn JOPOXKHBOTO
PYXY, 3a iX JOpUAMYHOIO CHJIOIO Ta MipOIO BIUIMBY Ha BiAMOBIAHI CYCIIbHI BiTHOCHHHU.

MiXHapOIHI HOPMATHBHO-TIPABOBI aKTH.

He Bci npuHIMIN ITpaB JIFOAWHA MAIOTh OJHAKOBUI PiBeHb 3aXUCTy. HaTOMiCTh BOHH MOXYTh MaTH pi3Hi
MPaBOBI XapaKTEPUCTHKH, OyTH aOCOIIOTHUMH YA HEaOCONIOTHUMH 3a CBOEK MPUPONIO0 a00 MaTH BIACTHBI 00-
MEXEHHs. BinbIiicTs mpaB Ta cBOOOI HE € aOCONIOTHHMH 32 CBOIM XapakTepoM. JlepikaBu MOXYTh OOMEKUTH
3MIACHEHHS ITUX MPAaB 3 MOBAKHUX NMPUYWH, BKIIFOYAIOUH IMOTPeOH Mpu 3a0e3redeHHs 0e3MeKH JJOPOKHBOTO PYXY.
Biarak iHCTUTYT OOMEXXEHHS MpaB 1 CBOOO/ JIFOJMHY Ta TPOMAITHIMHA Ha ChOTOJHI 3aKPIMUICHUH 1 B HHU3I MiXK-
HApOIHUX Ta €BPOIEHCHKIX HOPMATHBHUX aKTiB.

VY c1. 10 €Bpomneiicbkoi KOHBEHLIIT 3 IIpaB JIIOAWHY 33J€KJIapoBaHa CX0xKa MiJcTaBa JJIsl OOMEXEHHs MpaB
Ta CBOOOJ JIFOJIHHU, a CaMe: «B 1HTepecax HalioHAJIbHOI 0E3MEeKH, TePUTOPIaAbHOI IUTICHOCTI 400 TPOMaIChKOi
Oe3reku, s 3a00iraHHs 3aBOPYIICHHSAM UM 3JI0YHHAM, JJIsI OXOPOHH 3I0POB’Sl UM MOpAJIi, JJIs 3aXHUCTY peIy-
TaIlil 4u mpaB IHIMHX 0Ci0, I 3armo0iraHHs PO3TOJIONICHHIO KOH(iIeHITiHHOT iHpopMaIii abo /I miaTpUuMaHHS
aBTOPUTETY 1 0€3CTOPOHHOCTI cyay» [7]. 3a3HaueHi 0OMeKEeHHSI MOXKYTh BCTAHOBJIIOBATUCS JIUILIE 3aKOHAMH 1y
BH3HAYEHOMY 3aKOHOIaBCTBOM 00CS3I.

MexaHni3M i HOPsI0K OOMEKeHHS paB, 0a3yIOUUCh Ha MOJIOKEHHAX 3arajbHOi IeKapalii npas JIOIUHH,
KOHKPETH3YETHCSI Y IPAKTUIIl €BPOTEHCHKOTO CyMy 3 TIpaB JIOMWHY. 3a3HAYCHUN MeXaHI3M y IOpUINYHIN JiTepa-
Typi Ma€ Ha3By TPUKYTHHKA MIPABOMIPHOCTI 0OMexeHH npas JtoauHu [8]. Ha 0cHOB1 HBOTO IPYHTY€EThCS AisliTb-
HICTh CaMOTO €BPOIEHCHKOTO CY/IY, HAllIOHATILHUX CY/IB 1 3MIHCHIOETHCS MTPaBOMipHE OOMEXECHHS IIPaB JTFOMHH.
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3a3HaYeHU MEXaHI3M CKIIAJIA€EThCS 3 TPHOX 000B’I3KOBUX CKIIATHUKIB: 1) 3aKOHHICTH OOMEKEHHS, TOOTO
HasBHICTb y HAI[lOHAJIbHOMY 3aKOHOAABCTBI JAEP>KaBU MiJCTABU TaKOTO OOMEKEHHs MpaBa; 2) IMpaBOMipHa MeTa
— 3aXHCT, 3a0e3MeUYCHHS i peai3allis nmpaB Ta iHTEpeciB IHITNX 0Ci0, CyCIIbCTBA, HAIIIOHATIBHOT OE3MeKH 1 1HTII
1111, 110 B OCHOBHOMY TaK caMo Iiepe0ayeHi 3aKOHOIaBCTBOM; 3) HEOOXiHICTh Y AEMOKPATUYHOMY CYyCIiJIbCTBI,
TOOTO HEMOKJIMBICTh BHPIIIATH CUTYAIIIFO TTO-IHIIOMY 0€3 TaKuX 00MeKeHb, a TAKOX JIOCATHEHHS MTPOIOPITiHOC-
Ti 32 OOMEKeHHs ITpaBa O/IHi€T 0COOU Ta 3aXUCTY MpaB IHIKX 0ci0. SIK BKa3ylOTh TOCIITHUKH, Y pa3i BiICYTHOCTI
OJTHOTO 3 €JIEMEHTIB TPUKYTHHKA il 4YaCc BUPINICHHS KOHKPETHOI CIIpaBU OOMEKEHHS MPaB BU3HAIOTHCS MPOTH-
MIPaBHUMH, TAKHMH, 1110 HE BIAMOBIIAIOTh MPUHIIUIIAM 3aKOHHOCTI Ta BEpXOBEHCTBa pasa [8, c. 46].

[epexonsuu 10 MATAHHS 3aCTOCYBaHHS aJIMiHICTPaTHBHO-TIPAaBOBUX OOMEKeHb opranaMu HartionanbHOT
MOJIiil, y TaHOMY KOHTEKCT1 BapTO HA3BaTH HACTYIIHI MI>KHAPOJHI aKTH:

— Konekc moBemiHkn mocajoBUX 0ci0 3 miATpUMaHHS TpaBonopsiaky Bin 17.12.1979 p., yxBaneHwuii B
pamkax OOH, B sikoMy po3po0JieHi eTU4HI HOPMH MOBEIIHKHU JUIsl MOJILI] Ta 1HIIUX MPABOOXOPOHHUX OPraHiB.
Bkazanmii Koeke 3a00poHsi€ 3acTOCYBaHHS TOPTYP, & TAKOXK KOPYIMIIIHHUX Jii Ta mepeadavae, mo Cruiia MOXe 3a-
CTOCOBYBATHCS TIIbKU B pa3y KpaiHboi morpedu [9];

— «Jlexaparis ipo ModIiIio», yxpaneHna [lapimamMenTchkoro acamoOneero Pagu €spomu (Pezomortis Ne 690
(1979 p.), B sKiii 3a3Ha4eHO, 110 oiLepH MOMiLil MOBUHHI OTPUMYBATH 3pO3YMii Ta YiTKi PONOPSAIHKEHHS 100
croco0y i 00CTaBHH, 3a SKUX BOHH MalOTh 3aCTOCOBYBATH 30pO¥0, MOJIIEHCHKI ITOBUHHI OTPUMYBATH SICHI 1 HiTKi
BKa31BKH III0JI0 MOPSAAKY 1 00CTaBUH 3acTocyBaHHs 30poi [10];

— Pexomennaris (2001) KomiteTy MinicTpiB nepxaBaM-ydacHuisiM Pagu €Bponu «IIpo €Bporeiichkuit
KOJIEKC TIONILIEHCHKOT eTUKMY», yxBaneHa KomiteTom MiHicTpiB 19 BepecHs 2001 Ha 765-my 3aciiaHHi 3aCTYITHUKIB
MIHICTPIB, y fKil BKa3aHO, III0 OPTaHi3allis MOJIIlii MOBHHHA MICTUTH €(EKTHBHI 3aX0H [T 3a0e3IeUeHHs Yec-
HOCTI Ta HaJIe)KHOTO BUKOHAHHS CBOIX O0OB’SI3KiB CIIYKOOBISIMH TIOJIIi{, 30KpeMa, o0 rapaHTyBaTH MOBary J10
OCHOBOIIOJIOKHUX TIPaB i CBO0O 0COOH, 3aKPIIUICHUX, 30KpeMa, B CBpOTICHCHKIi KOHBEHIIIT 3 TIpaB JitoauHu [11].

1. Koncturyuist Ykpainu.

KoHCTHTYIIiSl € OCHOBOIO y CHCTEMI BCIX HOPMATHBHO-TIPABOBUX aKTiB, € CTPIIKHEM 3MICTY YCIX JKepen
mpasa B Jep)KaBi; HOPMAaTUBHO-TIPABOBHM aKTOM BUIIOI FOPHIMYHOI CHJIH Ta MpsiMoi 1ii. BoHa € 0CHOBHUM JKe-
peJioM THCTUTYTy oOMexeHHsI TipaB JitoauHu. CaMe Ha piBHI OCHOBHOTO 3aKOHY BCTaHOBIJICHE (DyHIaMEHTabHE
TIOJIOXKEHHS: TIpaBa i CBOOOIH JIFOMUHY € HENOPYITHAMH i HEBITUY)KYBAaHUMH; MiJl YaC MPUIHATTS HOBUX 3aKOHIB
200 BHECEHHS 3MiH JI0 YHHHUX 3aKOHIB HE JIOMTYCKAETHCS 3BYKEHHsI 3MICTY Ta 00CATY YHHHHX TIpaB 1 cBoOO/ (cTaT-
14 22 Koncrutyuii Yipainn) [12].

Oxkpim 11poro, KoHcrutyniss Ykpainu € 6a3010 ISl TIOAAJIbIIOTO PO3BUTKY 3aKOHONABCTBA YKpaiHH, Ha
OCHOBI K01 IPUIIMAIOTHCS BC1 1HIIII HOPMAaTHUBHI aKTH, Y TOMY YHUCIi y cdepi IPaBOOXOPOHHOI AiJIBHOCTI, OCHO-
BHHUX aCIeKTiB (YHKIIIOHYBaHHS opraHiB HarioHanpHOT mominii Ykpaiau.

2. 3aKoHOAABY1 aKTH (KOJEKCH, 3aKOHH).

AJMIHICTpaTHBHO-TIPABOBI OOMEXKEHHS, SKi 3aCTOCOBYIOThCS opraHaMu HarrioHanbpHOT momimii mix gac
3a0e3mneueHHs 6e3MeKH T0POKHBOTO PYXY , 3aKpiIiieH] y Koan(ikoBaHUX HalliOHAIbHUX HOPMAaTUBHUX aKkTax. Tak,
30KpeMa, TaKi MOJIOKeHHS MiCTAThes y Kogiekei YkpaiHu po aaMiHICTpaTHBHI IPaBOTIOPYIIICHHS, B SKOMY BKa3a-
HO, 110: 10 MOJIIEMChKHUX 3aX0/1iB pearyBaHHs Ha aJIMiHICTPAaTUBHI IPABOMOPYIICHHS CIiJl BIAIHOCUTH: OCOOUCTHIA
omsia pedeit (CT. 264) 1 BUIIy4eHHS pedel Ta TOKYMEHTIB (CT. 265), y TOMy 4YHCIIi TIOCBiTYeHHs Bofis (CT. 265-1),
TUMYacOBe 3aTPUMaHHA TPAHCIIOPTHOTO 3aco0y (cT. 265-2), BiICTOPOHEHHS BOAIIB BiJ KepyBaHHS TPaHCIOPTHU-
MU 3ac00aMH, piYKOBUMH 1 MAJIOMIPHUMH CyJTHaMH Ta OIJISI HA CTaH alIKOTOJIBHOTO, HAPKOTHYHOTO YX 1HIIOTO
CII’SIHIHHS, a TAKOX MO0 MepeOyBaHHs ITiJ BILTUBOM JIIKapChKUX MpENaparis, 0 3HWKYIOTh iX yBary Ta IIBU-
KicTh peakiii (cT. 266) Tommo [13].

3. Axru [Ipesunenrta Ykpainu.

Vkazom Ilpesunenta Vipainu «[Ipo pimenns Pann HarioHanbHOI Oe3rnekd i 00OpoHW YKpaiHH Bij
25.03.2021 p.; «IIpo Crparerito BoeHHoi 6e3nexu Ykpainu» Big 25.03.2021 p. Ne 121/2021 [14] BcTaHOBNEHO,
IO MiATPUMaHHS MyOIIiYHOT Oe3nekn 1 mopsAaKy MiHicTepCTBOM BHYTPIIIHIX crpaB Ykpainu Ta HamioHamsHOO
MOJNiNi€r0 YKpaiH! € OHUM 3 OCHOBHHX HAIPSIMIB PO3BUTKY CKIIAJIOBHX CEKTOPY O€3IeKH i MOPsIKY B ACpKaBi.

4. Axtu Kabinery MinictpiB Ykpainu.

IToctanoBoro Kabinetry MinictpiB Ykpaiuu «IIpo 3arBepmxenns Ilopsiky nepeBipku T0KyMEHTIB B 0¢i0,
OISy peuel, TPaHCTIOPTHUX 3ac00iB, Oaraxky Ta BaHTaXIB, CIYKOOBHUX MPHUMIIICHb 1 XKHUTIa TPOMAJISH IIiJ] Yac
3a0e3MneueHHs 3aX0/IiB IPABOBOIO PEKUMY BOEHHOTO cTany» Bix 29.12.2021 p. Ne 1456 [15] nepenbadeno mexa-
Hi3M IepeBipKH JOKYMEHTIB Y 0Ci0, OISy pedei, TpaHCTIOPTHUX 3ac00iB, 0araxy Ta BaHTaXiB, CITyKOOBHX MPH-
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MIIICHB 1 )KUTIIA TPOMAJISH ITi]1 Yac 3a0e3MeUeHHs 3aX0/IiB MPABOBOTO PEKUMY BOEHHOTO CTaHy, KpiM 0OMEKeHb,
Bu3HaueHuX KoHcTutytieo Ykpainu.

5. Axti MiHicTepcTBa BHYTPINIHIX cripaB Ta HarioHanpHOT mominii Ykpainu.

Hakaz MinictepctBa BHYTpiluHiX cripaB Ykpainu «lIpo 3arBepmkenns Ilopsiuky opranizaiii B3aemomnii
HarmionanpHoi TBapmii Ykpainn Ta HamionansHoi momimii Ykpaiau mij dac 3a0e3nedeHHs (OXOpOHH) MmyOmigHOT
(rpomancekoi) 6e3nexu i nopsaky» Big 10.08.2016 p. Ne 773 [16] BcTaHOBIIIOE MeXaHi3M OpraHizanii B3aeMoii
HarmionanpHoi rBapaii Ykpainu ta HarionanpHol mominii Ykpainu y cdepi 3abe3neueHHs (OXOpOHHU) IMyOImigHOT
(rpoMajchkoi) Oe3rneKu 1 TOPSIKY.

BucHoBku. BumesnkinaneHe 1a€ MOKIMBICTh CTBEPIUKYBATH, [0 HOPMATHBHO-IIPaBOBI OCHOBH 1HCTHTY-
Ty aAMiHICTpaTHUBHO-IIPABOBUX OOMEKEHb, AKi 3aCTOCOBYIOThCS opraHamu HarionanbHOT mominii npu 3a0e3neyueH-
Hi OE3IEKH JIOPOKHBOTO PYXY, MAIOTh CHCTEMHHN XxapakTep. CucTteMa HOpMAaTHBHO-TIPABOBUX aKTIB y JIOCIHIKY-
BaHi# cepi XapaKTepu3yeThCA HAABHICTIO KOMILJIEKCY HOPM, IO PEryJIOIOTh BITHOCHO CaMOCTiiHi, cienugivyni
CYCIUIBHI BiTHOCHMHH. BopHOUYac BapTO BKa3aTH HA BIJICYTHICTh €JIMHOTO HOPMATHBHO-TIPABOBOTO aKTa, SIKHH OU
pETryIIOBaB MHUTAHHS aIMiHICTPaTHBHO-IIPABOBUX OOMEKEHB, SIKi 3aCTOCOBYIOThCS opraHamu HarioHaneHOI T10-
TIiT mix yac 3a0e3nedeHHs 0e3eKH JOPOKHBOTO PYXY.

[IpaBoBi 3acagu 3a0e3MeyeHHs aaAMiHICTPAaTUBHO-IIPABOBUX OOMEKEHb, SKi 3aCTOCOBYIOTHCS OpraHaMH
HarmionanpHo1 nosminii mix gac 3a0e3neueHHs 0e3MeKH TOPOKHBOTO PyXy B YKpaiHi, MICTATBCSA Y TAKUX OCHOBHUX
HOPMaTUBHO-NIPAaBOBUX akTax: 1) mixHaponHi aktu; 2) Konctutyis Ykpainu; 3) 3akoHoAaB4i akTH (KOIEKCH,
3akoHH); 4) ykasu IIpesunenra Ykpainm; 5) nocranosu Kabinety MinicTpiB Ykpainu; 6) Aktu MiHicTepcTpa
BHYTpIlIHIX cripaB Ta HarionansHo1 nmomninii Ykpainu Toro.
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